IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41032

In The Matter O : US BRASS CORP
Debt or
THE | NSURANCE SUBROGATI ON CLAI MANTS
Appel | ant
vVer sus
US BRASS CORP; SHELL O L COVPANY; HOECHST CELANESE

CORPORATI ON; OFFI CI AL POLYBUTYLENE CREDI TORS COW TTEE;
ELJER | NDUSTRI ES | NC; ELJER PLUMBI NGWARE | NC

Appel | ees

Appeal fromthe United States District Court
for the Eastern District of Texas

March 12, 1999

Bef ore H G3 NBOTHAM BARKSDALE, and DENNI'S, G rcuit Judges.
H G3 NBOTHAM Circuit Judge:

| nsurance Subrogation Caimnts appealed an order of
confirmati on of a Chapter 11 reorgani zation plan proposed by U S.
Brass, the debtor, and its direct parents, Eljer Mnufacturing,
Inc., and EM’ s parent Eljer Industries, Inc. The | SC contend that
the plan violates 11 U S.C 8§ 1123(a)(4), which requires all

creditors within a class be treated the sane, unless the creditor



who is being treated |less favorably agrees to |ess favorable
treatnent. The | SC also argue that the plan was not proposed in
good faith under 11 U S. C 8§ 1129(a) and should not have been
appr oved.

Shell and U S. Brass have noved to dismss |SC s appeal as
moot. W agree, and finding the plan substantially inplenented and

effective relief unattainable, dismss the appeal.

I
On May 23, 1994, U. S. Brass filed for Chapter 11 relief in the
Eastern District of Texas. Prior to the petition date, U S. Brass
had been sued in hundreds of cases seeking damages from all eged
def ects associ ated wth a pol ybutyl ene pl unbi ng system During the
pendency of the Chapter 11 case, a global settlenment of the PB

litigation was fashioned in an action styled Tina Cox, et al. V.

Shell Gl Co., et al., Cvil Action No. 18,844, with the Chancery

Court for Cbion County, Tennessee. The Cox court certified the Cox
Plaintiffs as a national settlenent class. The 1SC were not
menbers of the settlenent class.

In Novenber 1995, the Cox court approved a settlenent
agreenent between the Cox Plaintiffs and Shell and Cel anese and
aut hori zed the parties to pursue contributions fromU. S. Brass. A
contribution plan was negotiated and is incorporated into the plan

as the Cox Plaintiffs’ Settlenent Agreenent.



The Cox Plaintiffs and the |ISC are designated as Cass 5
claimants in the reorganization plan. The Cox Plaintiffs’
Settlenment Agreenent, however, provides a settlenent of all Cox
Plaintiffs’ clains in exchange for a cash contribution fromthe
Brass Trust of $37.4 million and 80% of the Brass Trust’'s
recoveries from insurance coverage to the settlenent fund. The
remai ni ng 20%is available for the other Class 5 claimants |ike the
| SC.

On Septenber 30, 1997, the bankruptcy court approved U S
Brass’ Fourth Amended Disclosure Statenent and on January 27-29,
1998, held a confirmation hearing. The bankruptcy court overrul ed
the I1SC s objections and confirmed the plan and the incorporated
settlenents, including the Cox Plaintiffs’ Settlenment Agreenent.
The Cox court in Tennessee, in turn, entered a final order on
February 5, 1998, approving the GCox Plaintiffs Settlenent
Agreenment and authorizing the Cox Plaintiffs to consumate the
transactions contenplated in the plan.

On February 24, 1998, the bankruptcy court entered its order
confirm ng the reorgani zation plan and it becane effective March 6,
1998. On the sane day, the I1SC filed a notice of appeal to the
district court of the confirmation order. Here begins the path to
mootness. The I1SC also filed a notion for limted stay pending
appeal with the bankruptcy court requesting the bankruptcy court to
enjoin any funding fromthe Brass Trust to the Cox Plaintiffs or to
t he Consuner Pl unbi ng Recovery Center, the entity that adm nisters
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the $950 mllion settlenment from Shell and Cel anese. The I SC did
not seek energency or expedited consideration of the bankruptcy
court’s order.

The reorgani zati on plan proceeded, and on March 19, 1998 the
foll ow ng events occurred:

(1) The Brass Trust was created pursuant to 8 7.1 of
t he pl an;

(2) nearly $5 mllion was distributed to pay the
hol ders of allowed admnistrative, priority and
general unsecured cl ai ns;

(3) Eljer wired nore than $48 mllion into the Brass
Trust;

(4) the Brass Trust paid nore than $32 mllion to the
CPRC for distribution to holders of allowed
pl unmbi ng cl ai ns;

(5) wvarious global settlenment agreenents and rel eases
were signed by the mjor participants in the
Chapter 11 case, such as the Cox Plaintiffs’
Settl enment Agreenent, the Shell/Cel anese Settl enent
Agreenent, and the Brass Settl enent Agreenent;

(6) the Eljer note was executed; and

(7) US. Brass and its parents assigned all their

right, title, and interest to certain insurance
proceeds to the Brass Trust.

On March 26, 1998, U S. Brass filed an objection to the I SC s
motion to stay, urging that the plan was now substantially
consunmat ed. The bankruptcy court held a hearing on the stay
nmotion on May 6, 1998. Al though no ruling cane forth, the |ISC did
nothing and on July 27, 1998, the district court affirmed the

bankruptcy court’s confirmation of the plan.



On August 25, 1998, the ISCfiled a notice of appeal to this
court. Then finally on Septenber 17, 1998, the ISC filed a notion
to stay and a request for expedited consideration wth the district
court. The district court never ruled on the stay notion.

The I SC did nothing until January 21, 1999, al nost four nonths
after appealing the confirmation of the plan to this court. The
| SC requested that this court stay further proceedings pending
appeal in this court. W nust determ ne whether this appeal is
moot considering the failure of the I1SC to obtain a stay, the
action taken toward i npl enenti ng the plan, and the potential effect

of the ISC s requested relief on the plan.

|1
When eval uati ng whet her an appeal of a reorganization plan in
a bankruptcy case is noot, this court exam nes whether (1) a stay
has been obtained, (2) the plan has been substantially consummat ed,
and (3) the relief requested would affect either the rights of
parties not before the court or the success of the plan. See Inre

Manges, 29 F.3d 1034, 1039 (5th Cr. 1994); In re Berrynman

Products, Inc., 159 F. 3d 941, 944 (5th Gr. 1998). Shell and U. S.

Brass argue that each of the factors favor finding the | SC s appeal

nmoot .

1. Failure to Qhtain a Stay



To date, the |ISC have not obtained a stay. U.S. Brass and
Shel |l argue that the ISC s efforts in pursuing a stay have not been
diligent. For exanple, the first stay requested by the |SC, on
March 6, 1998, was nade wthout a request for expedited
consideration even though the bankruptcy court had already
confirmed the plan on January 29, 1998. Simlarly, although the
district court affirnmed the plan on July 27, 1998, the |ISC waited
until Septenber 17, 1998 to seek a stay fromthe district court.
The district court never ruled, and the |ISC never sought further
action on this second stay request until January 21, 1999, when the
ISCfiled a notion for stay with this court. U S. Brass and Shel
mai ntain that the 1SC s failure to obtain a stay and its | ack of
diligence mlitates in favor of dism ssal for npotness.

This court has recognized that “the failure or inability to
obtain a stay pendi ng appeal carries the risk that review m ght be
precl uded on nootness grounds.” Manges, 29 F.3d at 1040. In this
case, it is undisputed that the | SC have failed to obtain a stay.
We turn to the transactions that have taken place as a consequence
to determne the extent to which the plan has been inpl enented.

2. Substantial Consummation of the Plan

The second question in the nootness inquiry is whether the
pl an has been substantially consummted. According to 11 U S. C
§1102(a):

"[ S] ubstantial consummati on” neans- -



(A) transfer of all or substantially all of the
property proposed by the plan to be transferred,

(B) assunption by the debtor or by the successor to the
debtor under the plan of the business or of the
managenent of all or substantially all of the
property dealt with by the plan; and

(© comencenent of distribution under the plan.

““Substantial consummation’ is a statutory neasure for determ ning
whet her a reorgani zation plan nmay be anmended or nodified by the
bankruptcy court.” Manges, 29 F.3d at 1040. This court may
“decline to consider the nerits of confirmation when a plan has
been so substantially consummated that effectivejudicial relief is
no | onger avail able--even though the parties may have a viable
di spute on appeal.” Berryman, 159 F.3d at 944.

The parties dispute whether the plan has been substantially
consummated. I n the absence of a stay pendi ng appeal, U S. Brass,
the Brass Trust, the CPRC, and various other parties in interest
have proceeded to inplenent the plan. Shell and U S. Brass argue
that the events following the March 1998 confirnati on denonstrate
how extensively the plan has been inplenented. The follow ng
actions, for exanple, have occurred since the |ISC sought a stay
pendi ng appeal in the district court:

(1) US Brass has continued to operate as a
reorgani zed entity;

(2) US. Brass has paid in full all of the outstanding
debt owed to its debtor-in-possession financing
| ender;



(3) U S Brass and ElIl have inplenented a new fi nanci ng
arrangenent whereby EIl provides operating funds to
U. S. Brass;

(4) the bankruptcy court has entered orders providing
the final allowance to Class 4 general unsecured
cl ai ns;

(5 U S Brass has anended its state charter and by-
| aws as required by the plan;

(6) a nunber of state |lawsuits against EM and ElI
asserting plunbing clains have been dism ssed with
prej udi ce;

(7) the Brass Trust has transmtted checks in the sum
of $267,978.45 as offers of full settlenent to the
conveni ence cl ass cl ai mant s;

(8 the Brass Trust has opened bank accounts,
establi shed an account record system i nplenented
an investnment program for excess funds, obtained
I nsurance cover age, established Dby-Iaws, and
retai ned professionals to carry out its duties;

(9) the Brass Trust, the CPRC, and CGol din Associ ates,
the financial advisors to the Brass Trust, have
established a claim resolution system to process
al | owed cl ai ns;

(10) the CPRC has distributed to holders of allowed
pl unmbing clains all of the funds transferred by the
Brass Trust to the CPRC,

(11) Shell and Cel anese, in reliance on the Confirmation
or der and  pursuant to the ternms of t he
Shel | / Cel anese Settlenent Agreenent, which was
i ncorporated into the plan, have rel eased asserted
claims against U S. Brass in excess of $1 billion
for a payment of $2.5 million and have increased
their commtnent to the Cox Settlenent from $850
mllion to $950 m | li on.

US Brass clains that all of the elenents of “substantia
consunmati on” have occurred because on March 19, 1998, U.S. Brass

energed as a newWwy reorgani zed entity and, as the C osing Binders



make clear, “(1) distributions conmenced (with the transfer of nore
than $48 mllion to the CPRC and the paynent if nore than $5
mllion to holders of allowed adm nistrative, priority and general
unsecured clains), and (ii) substantially all the property to be
transferred under the plan was transferred (i.e. U S. Brass
assigned to the Brass Trust all of their right, title and interest
to certain insurance recoveries).” Shell and U . S. Brass maintain
t hat these transacti ons cannot be “unscranbl ed” and shoul d wei gh in
favor of noot ness.

The 1SC reply that the plan has not been so substantially
consummated that effective relief is no |longer avail able. The
relief the | SC seek would require the Brass Trust to reallocate its
future disbursenents of insurance recoveries pro-rata anong all
Class 5 claimants, instead of the present 80% 20% plan. I n order
to effectuate this relief, the |1SC propose renoving the Cox
Plaintiffs’ Settlenent Agreenent from the plan. Shell and U. S
Brass contend that renobving the Cox Plaintiffs Settlenent
Agreenent fromthe plan would dismantle the plan.

We find the transactions that have taken place to date, the
exchange of nutual releases, the disbursenents already nade, and
the general inplenmentation of the plan by all the involved parties
evi dence substantial consummation of the plan. This determ nati on,
however, does not end the nobotness inquiry. “‘ Substanti al
consummati on of a reorgani zation plan is a nonentous event, but it
does not necessarily nmake it inpossible or inequitable for an
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appellate court to grant effective relief.’ Manges, 29 F.3d at

1042-43 (quoting Frito-lLay, Inc. v. LTV Steel Co., Inc. (In re

Chat eaugay Corp.), 10 F.3d 944, 952 (2nd Gr. 1993)). Rather, we

must al so consi der whether the renedy the | SC seek will affect the
success of the plan or alter the rights of third parties that have
been achi eved by its substantial consummation. More specifically,
we must determ ne whet her the plan has been inplenented to a point
that the renoval of the Cox Plaintiffs’ Settlenent Agreenent woul d
| eopardi ze the plan’s success.

3. Ganting Relief Wuld Affect Third Parties and Pl an

Shell and U.S. Brass maintain that the Cox Plaintiffs’
Settlenment Agreenent is an essential elenent of the plan, and its
renmoval would detrinentally affect confirmation. They argue that
the various settlenent agreenents between and anong the nmajor
parties with an interest in the Chapter 11 case -- U S. Brass,
Shell, Celanese, and the Cox Plaintiffs -- were found by the
bankruptcy court to be essential to the debtor’s reorgani zation.
Wt hout the inclusion of the Cox Plaintiffs’ Settlenent Agreenent,
Shell and U S. Brass argue that the plan would not have been
confirnmed.

Section 13.1 of the plan expressly provides that certain
events, including the approval of the Cox Plaintiffs Settlenent
Agreenent, the Shell/Cel anese Settl enent Agreenent, and the Brass

Settl enent Agreenent, are conditions precedent to confirmation of
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the plan. These settlenents reflect the negotiations of the
parties interested in the Chapter 11 case and the bargains they
secured by voting in favor of the plan. Shell and U. S. Brass argue
that if the 80% 20% split provided by the Cox Plaintiffs’
Settlenment Agreenent was altered, the change would affect the
i nt erdependence of all the settlenents. The plan al so provides
that any of the settling parties may wthdraw fromthe plan in the
event there are nodifications to which the parties have not agreed.
In short, U S. Brass and Shell nmaintain that the Cox Plaintiffs
Agr eenent cannot be elimnated fromthe plan w thout unraveling the
entire plan. In addition, U S. Brass and Shell oppose any
nmodi fication of the plan by judicial fiat because 11 U S.C. § 1127
provides that only the proponent of a plan or the reorgani zed
debtor may nodify a confirned plan.

The 1SC, on the other hand, contend that the plan wll not
unravel if the court affords themrelief by nodifying the 80% 20%
split with the Cox Plaintiffs to a pro rata distribution.
According to the 1SC, the only effect of renoving the Cox
Plaintiffs’ Settlenent Agreenment would be to alter the Brass

Trust’s distribution to holders of Class 5 clains.

111
Wil e the | SC s proposed day surgery appears at first blush to
be possible, we are persuaded it woul d exci se parts to which ot her

vitals of the plan are attached. To renove the Cox Plaintiffs’
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Settlenment Agreenent fromthe plan at this point would dismantle a
substantially consummated plan, requiring, for exanple, a
restoration of the rights of the Cox Plaintiffs to pursue clains
against U S. Brass, now a reorganized entity. In addition, the
rel eases and settlenents that were negotiated anong the parties
woul d have to be undone because renopval of the Cox Plaintiffs’
Settlenment Agreenent would consequently require giving each
settling party the right to withdraw fromthe plan. Renoval of the
Cox Plaintiffs’ Settlenent Agreenent would also require that the
nmoney contributed by U S. Brass’ parent corporations to fund the
pl an be recovered. These circunstances persuade us that it would
be inequitable for this court to consider the nerits of the 1SC s
appeal . Accordingly, we dismss this appeal as MOOT.

APPEAL DI SM SSED
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