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Appeal fromthe United States District Court
for the Southern District of Texas

Sept enber 30, 1999
Bef ore REYNALDO G GARZA, H GE NBOTHAM and DAVIS, G rcuit Judges.

PATRICK E. H Gd NBOTHAM Circuit Judge:
In this diversity case, we determ ne whether an enforceable
settlenment occurred under Texas Rule of Cvil Procedure 11.

Because we find that parties reached no enforceable settlenent on



whi ch a judgnent could be based, we VACATE AND REMAND the fina
judgnent of the district court.
| .

Jane Ross and Wendy Carm chael brought this diversity action
for negligence and breach of fiduciary duty against their | awers,
the Keatys. In February of 1998, the parties infornmed the district
court that they had reached a settlenent after an unreported
settl ement conference. The district court entered an order
admnistratively closing the case pending settlenent. Utimately,
however, the Keatys did not fund the settl enent and voi ced concerns
about the terns of the rel ease.

The court schedul ed anot her settlenent conference for May 8,
1998. At that hearing, the parties discussed the two renaining
i ssues regarding the releases: |anguage releasing certain third
parties, and a deferred final judgnent as a nechanismto address
the rel eases by the Ross and Carm chael m nor children. The court
asked counsel for the Keatys to draft the deferred final judgnent.
Counsel for Ross and Carm chael gave rel eases to counsel for the
Keat ys. The district court then ordered the Keatys to tender
conplete settlenent funds by May 12, 1998.

The Keatys failed to prepare the final judgnent or to fund the
settlenment, and on May 13, the district court entered an order
reprimandi ng the Keatys and ruling that the parties’ settlenent

agreenent was binding on themas a matter of law.  The district



court then entered final judgnent, including costs and pre-judgnent

interest. The Keatys appeal ed.

.
The Keatys contend that the judgnent was inproper because the
parties did not reach an enforceable settlenent. In diversity
cases, Texas Rule of G vil Procedure 11 governs the enforcenent of

settlenents. See Anderegq v. High Standard, Inc., 825 F.2d 77, 80

(5th Gr. 1987). That rule includes two formal conponents.
First, there nust be docunentation of the settlenent. Rule 11
requires oral recitation in court or witten comenoration of the

settlenent. See Andereqq, 825 F.2d at 80. Rule 11 provides:

[ NN o agreenent between attorneys or parties touching any
suit pending will be enforced unless it be in witing,
signed and filed with the papers as part of the record,
or unless it be nade in open court and entered of record.

Tex. R Gv.P. 11 (1999). If the agreenent is oral, it should be
dictated into the record and assented to on the record by the

parties. See Anderegqg, 825 F.2d at 81.

Second, the state court nust render judgnent by officially
announcing its decision in open court or filing a witten order

with the clerk. See Andereqqg, 825 F.2d at 80. Until the court




renders judgnent, either party nmay revoke the settlenment.! See

S & A Restaurant Corp. v. lLeal, 892 S.W2d 855, 857 (Tex. 1995).

The court’s order nust indicate that no further acti on need be

taken for judgnent. In Buffalo Bag Conpany v. Joachim for

exanpl e, the court held that no final judgnment was rendered where
the trial court approved the parties’ settlenent and noted on the
docket sheet, “[j]udgnent to be entered accordingly.” 704 S.W2d
482, 483 (Tex. App. 1986). The court held that the |anguage
indicated that a further, future action woul d effectuate judgnent.
Moreover, the court noted that the parties’ announcenent that they
woul d prepare a judgnent and submt it to the judge for signature

could not anpbunt to a rendition of judgnent. See Buffalo Bag, 704

S.W2d at 483-84.

In this case, the required pairing of formalities never
occurred. Regarding the February hearing, there appears to be no
docunentation that the parties comenorated a final settlenent.

Even if there were such evidence, there was no final judgnent by

the court. The admnistrative closing order noted that the case
was cl osed “pending settlenent,” indicating that further action
needed to occur before judgnent would be final. The Keatys’

! This does not nean that the other party is left without a
remedy. He may anmend his pleadings to bring a breach of contract
action against the non-settling party, and the judge may enforce
the settlenent as a witten contract upon denonstration of proof.
See Mantas v. Fifth Court of Appeals, 925 S.W2d 656, 658 (Tex.
1996); Padilla v. LaFrance, 907 S.W2d 454, 461-62 (Tex. 1995).
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subsequent announcenent that they had renmai ning concerns revoked
their assent to any February settl enent.

At the May 8 hearing, the parties appeared to settle the
remai ni ng rel ease i ssues. They never read the specific ternms into
the record, however, or prepared a witten nenorandum of the
terns. Their general agreenent is insufficient to satisfy the
Texas rule. Wthout a final agreenent of the parties, the district
court had no authority to issue a final judgnent or grant interest
on May 13.

VACATED AND REMANDED.



