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Bef ore GARWOOD, W ENER, and DENNI'S, Circuit Judges.
DENNI'S, G rcuit Judge:

WIlliamJ. MAvey brought this diversity action agai nst Chen-
Horng Lee (M. Lee), his wfe, Chin-Li Lee (Ms. Lee), and M ng
Chun, Inc. d/b/a Tonfort Lodge (“Mng Chun”) (collectively, “the
i nsureds” or “the innkeepers”), and First Financial |nsurance
Conmpany (“First Financial”), the insureds’ commercial liability
i nsurer, for danmages for personal injury to MAvey caused by the

negl i gence of the insureds and their enployees in failing to take



reasonabl e precautions and to exercise proper vigilance for the
safety and security of their hotel guests. MAvey alleged that he
fractured his heel while chasing two unidentified robbers who had
taken his wallet by force in his Tonfort Lodge notel room He
further averred that the crimnals entered the notel and the hal
outside his roomw thout detection by the notel enployees, tricked
him into opening his door, commtted the robbery, and escaped
W thout being identified or detained, because of the defendants

i nadequate notel security and safety precautions and the negligence
of the notel clerk in failing to exercise reasonable efforts to
nmoni tor and protect hotel guests agai nst such dangers. At the close
of the plaintiff’s case at trial, the district court entered a
judgnent as a matter of law (“JMOL”) dism ssing the action agai nst
M. and Ms. Lee. After conpletion of the trial, the jury returned
a verdict in favor of McAvey, fixing danages and apportioning fault
between him and the innkeepers. The district court rendered a
judgnent in MAvey's favor against First Financial.

First Financial appealed, contending, inter alia, that its

policy excluded coverage for bodily injuries arising from assault
or battery; that all of MAvey' s injuries arose froma battery by
the robbers; that the dism ssal of the suit against two of First
Financial’s insureds, M. and Ms. Lee, and the plaintiff’s failure
to properly serve the third insured, Mng Chun, effectively
extingui shed the plaintiff’s right to a direct action and judgnent
against the insurer; and that the district court erred in not
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instructing the jury to determne whether the fault of the
unidentified crimnals was a | egal cause of MAvey' s injuries, and,

if so, to apportion a share of the fault and liability to them

McAvey, a truck driver, arrived in New Ol eans, Louisiana, on
the evening of Novenber 6, 1995, with a |oad of househol d goods to
be delivered the next norning. McAvey checked into the Tonfort
Lodge, a nodestly priced notel on Tul ane Avenue.

M. and Ms. Lee had purchased the building in which the
Tonfort Lodge was |ocated in 1988, and M. Lee had nmanaged a notel
business in the building from1988 to 1995. At sone point prior to
1993, the notel business was taken over by M ng Chun, Inc. (“Mng
Chun”). The Lees leased the building to Mng Chun for m ni num and
percentage-of-profits rentals, pursuant to an oral agreenent. In
1995, the Lees and Mng Chun signed a witten |ease fornmalizing
their existing oral |ease agreenent. M. Lee continued to nanage
the notel business for Mng Chun.

Accordi ng to McAvey, he was awakened around 11 p.m the night
of his stay at the Tonfort Lodge by a man who knocked on the door
and announced hinself as “notel security.” Wen MAvey opened the
door, two nen forced their way in and hurled himonto the bed. As
McAvey struggled wth one assailant, the other grabbed MAvey’'s
wal | et and ran. MAvey pursued t he robber outside the roomand down
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the notel stairs. During the chase, the second robber nade contact
with MAvey as he passed McAvey on the stairs; MAvey's bare right
heel |anded on the edge of one of the steps, fracturing his heel
bone.

McAvey filed suit indistrict court initially only against M.
Lee. First Financial, the innkeepers’ comercial liability insurer,
refused to defend the claim against M. Lee on the ground that
McAvey’s claimarose froma battery, arisk it all eged was excl uded
from coverage under the policy. McAvey added Ms. Lee as a
defendant in his First Anended Conpl aint, and added M ng Chun and
First Financial as defendants in his Second Anended Conpl aint.

First Financial noved for summary judgnent on the basis that
McAvey’s | oss arose froma battery, which it clainmed was excl uded
from coverage by the policy. On Novenber 20, 1997, the district
court denied the insurer’s notion, holding that the docunents
constituting the insurance contract were anbi guous as to whet her an
assault and battery excl usi on had been i ncorporated by reference and
therefore nust be construed in favor of coverage. On August 8,
1998, for the sane reasons, the district court granted M. and Ms.
Lee’s notion for a partial summary judgnent, decreeing that the
policy did not include an assault and battery excl usion.

During trial, after McAvey rested his case-in-chief, the Lees’
attorney, Janmes Swanson, noved orally for a JMOL to dism ss the
action against the Lees on the ground that “[t]here is no evidence

that M. Lee did anything that was unreasonabl e under the
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ci rcunst ances. The evidence seens to be that at worse the desk
cl erk shoul d have done sonething and he wasn’t M. Lee’s enpl oyee,
he was the corporation’s enployee.” The district court granted JMOL
di sm ssing the action against the Lees “for the reasons argued by
the plaintiff [sic].” Evidently, the district court neant “for the
reasons argued by the defendants’ attorney, M. Swanson.” After the
def endants presented their case-in-chief, First Financial noved for
di sm ssal of M ng Chun on the grounds that the corporation had not
been properly served pursuant to Federal Rule of Cvil Procedure 4.
After that notion was denied, First Financial noved for a JMOL
pursuant to Rule 50(a)(2) to dismss MAvey's suit on the grounds
that Louisiana’s direct action statute did not permt the
mai nt enance of a direct action against an insurer when the i nsureds
were no |l onger parties to the action, arguing that the Lees had been
dism ssed and M ng Chun, the only other insured, had not been
properly served. The district court denied the notion and, after
cl osing argunents and i nstructions, submtted the case to the jury.

The jury returned a verdict finding that the negligence of the
i nnkeeper and McAvey were | egal causes of McAvey’'s injury, charging
the i nsureds with eighty percent of the fault and McAvey with twenty
percent. The district court entered final judgnent against First
Financial as insurer of Mng Chun, awarding MAvey a net sum of
$301,600 in damages after discounting his recovery by his
apportioned fault. First Financial’s notions for a JMOL and a new
trial were denied. First Financial appealed from the district
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court’s final judgnent. MAvey appealed fromthe JMOL di sm ssing
his action against the Lees. M. and Ms. Lee appealed from
evidentiary and legal rulings nmade during the trial and the final
judgnent. After appellate briefs had been filed, however, MAvey
and the Lees settled the dispute between them Upon a joint notion
by McAvey and the Lees, their appeals were di sm ssed by order of the

Clerk of Court on July 21, 1999.1

First Financial contends that the policy for 1995, the
applicabl e policy year, excluded coverage for |osses arising from
assault or battery; and that MAvey’'s injuries resulted from a
battery. W conclude, however, that (1) the policy did not exclude
coverage for such losses and, (2) therefore, whether MAvey's
injuries arose froma battery is irrelevant to determ nation of the
insurer’s liability. This coverage i ssue was raised by M. and Ms.
Lee’s partial notion for sunmary judgnent, which the district court

granted, and First Financial’s notion for sunmary judgnent, which

! The Lees reserved their rights as appel |l ees regardi ng First
Fi nanci al s appeal , i nsofar as that appeal inplicated the propriety
of the partial summary judgnent awarded to the Lees on the i ssue of
cover age.



was denied by the trial court.

“The general standard that an appellate court applies in
reviewi ng the grant or denial of a summary-judgnent notion is the
sane as that enployed by the trial court initially under Rule
56(c)—a summary judgnent is proper when it appears ‘that there is
no genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law.’” 10A CHARLES ALAN
WRI GHT, ARTHUR R M LLER, & MARY KAY KANE, FEDERAL PRACTI CE AND PROCEDURE: Ci VI L
3D 8 2716 (1998) (quoting FED. R Cv. P. 56(c)) (citing, inter alia,

GATX Aircraft Corp. v. MV Courtney Leigh, 768 F.2d 711 (5'" Cr.

1985); M Crae v. Hankins, 720 F.2d 863 (5'" Cir. 1983)). “Idn

summary judgnent the inferences to be drawn from the underlying
facts contained in such materials [such as affidavits, depositions,
and exhibits] nust be viewed in the light nost favorable to the

party opposing the notion.” United States v. Diebold, Inc., 369

U S 654, 655 (1962). “[We |look at the record on summary j udgnent
inthe light nost favorable to . . . the party opposing the notion

.” Poller v. Colunbia Broad. Sys., Inc., 368 U S. 464, 473

(1962); see also John v. La. Bd. of Trustees, 757 F.2d 698 (5" Cir.

1985); Sinmon v. United States, 711 F.2d 740 (5" Cir. 1983).

The record cont ai ns nunerous docunents pertaining to contracts
of commercial general liability insurance between First Financi al
and M ng Chun. First Financial issued one new policy and two
renewal policies for the annual policy periods commencing in 1993,
1994, and 1995, insuring Mng Chun against liability in connection
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with the notel business and property: (1) First Financial New
Policy No. FOO70400045; Nanmed |Insured: M ng Chun, Inc., DBA Carib
Motel, 4025 Tul ane Avenue, New Ol eans, La. 70119; Policy period:
April 25, 1993 to April 26, 1994 (hereinafter “1993 policy”); (2)
First Financial Renewal Policy No. FOO70400045 R1; Naned | nsured:
M ng Chun, DBA Confort Lodge, 4025 Tul ane Ave., New Ol eans, La.
70119; Policy period: April 26, 1994 to April 26, 1995 (hereinafter
“1994 policy”); (3) First Financial Renewal Policy No. FOO70400045
R-2; Naned | nsured: M ng Chun, DBA Tonfort Lodge, 4025 Tul ane Ave.,
New Ol eans, La. 701192 Policy period: April 26, 1995 to April 26,
1996 (hereinafter “1995 policy”).

Each policy incorporated and/or deleted by reference other
docunents, fornms, and endorsenents governing various aspects of
cover age. The policies referred to the separate docunents by
conpany form nunbers. Consequently, the contours of coverage of
each policy cannot be determ ned w thout |aboriously tracking down
each pertinent docunent incorporated or del eted by reference anong
t he nunmerous docunents, forns, and endorsenents in the record..

The 1993 policy, in pertinent part, provided: “Form(s) and
Endorsenent (s) nmade a part of this policy at tinme of issue:
CL150(11/85)[.]” (footnote and other forns listed omtted). That

form entitled “GCeneral Commer ci al Liability Coverage Part

2 The policy was anended on April 26, 1995, to change the
nanmed i nsureds to “Chen-Horng Lee, Chin-Li Lee, and M ng Chun I nc.
DBA: Tonfort Lodge.”



Decl arations,” filed of record with the 1993 policy, in pertinent
part provides: “Fornms and Endorsenents applying to this Coverage
Part and made part of this policy at tine of issue: . . . BG 2-
CW9/92)[.]"” (nunmer ous ot hers omtted). “BG 2- CW 9/ 92)
(Intermediate Form)” contains exclusion BG G042 492 entitled

“Excl usion-Assault O Battery,” which provides:

Excl usion (a) of Coverage A (Section 1) is replaced by
the followng: a. ‘bodily injury,’ ‘property damage,’ or
‘personal injury': (1) Expected or intended from the
st andpoi nt of any insured; or (2) Arising out of assault
or battery, or out of any act or om ssion in connection
wth the prevention or suppression of an assault or

battery.

The repl aced Excl usion (a) provides: “This insurance does not apply
to: a. ‘Bodily injury’” or ‘property danage expected or intended
fromthe standpoint of the insured. This exclusion does not apply
to ‘bodily injury’ resulting fromthe use of reasonable force to
protect persons or property.” Thus, the 1993 policy plainly
excl uded coverage of bodily and personal injury and property damage
arising out of assault or battery.

The 1995 policy in effect at the tinme of MAvey's injury,
however, failed to continue or re-adopt the assault or battery
exclusion. The 1995 policy, in pertinent part, provides:
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In consideration of the paynent of the premum it is
agreed that the Policy designated herein is renewed for
the period stated, subject to all its terns unless
ot herwi se specified bel ow

RENEWAL TERMS

I n consideration of our continuing coverage and
the prem um charged, you understand and agree that the
foll ow ng fornms changes are nmade and apply, or no | onger
apply, as the case may be, to coverage provided by this
policy.

These forns are del eted and no | onger apply: FIF(4/89
Revi sed 5/ 92; BG | - 051(4/ 92); CG0001( 11/ 88);
CG0300( 11/ 85); CG2244( 11/ 85)

These forns are added and apply: FI F(4/ 89) Revi sed
6/ 94; BG 1-015(2/94); CG001(10/93); CG300(10/93);
CG2244( 10/ 93)

Form CA0001(10/93), the Commercial Ceneral Liability Coverage Form
filed of record with the 1995 policy, provides in pertinent part:
“2. Exclusions. This insurance does not apply to: a. Expected or
Intended Injury[:] ‘Bodily injury’ or ‘property danage’ expected or
intended fromthe standpoint of the insured. This exclusion does
not apply to ‘bodily injury’ resulting fromthe use of reasonable
force to protect persons or property.”

But the foregoing quoted 1995 policy provisions clearly
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del eted and nmde inapplicable Form C30001(11/88), the original
Comrercial General Liability Coverage Form which had been anended
by the “BG 2-CW9/92) (Internediate Form” that contai ned the BG G
042 492 assault or battery exclusion. The 1995 policy contains only
t he much narrower excl usion of injury or damage expected or i ntended
by the insured, unless resulting from use of reasonable force to
protect persons or property. Consequently, it is evident that the
1995 policy did not continue or re-adopt the assault or battery
excl usi on. Thus, MAvey’'s injuries arising out of assault or
battery are not excluded from coverage under the 1995 policy.
Furthernore, assumng arguendo that it is reasonable to
interpret the i nsurance docunents as First Financial proposes, viz.,
that the parties’ unexpressed intention was that the 1993 assault
and battery exclusion would affect all future contracts unless
expressly abrogated, that woul d only provide an alternative readi ng
of an anbi guous contract. W have recogni zed that Loui siana courts
have required that i nsurance policy anbiguities be resolved in favor

of coverage of the insured. Huey T. Littleton Cains, Inc. v.

Enpl oyers Reinsurance Corp., 933 F.2d 337, 340 (5'" Cir. 1991)

(citing Benton Casing Serv., Inc. v. AVEMCO Ins. Co., 379 So. 2d 225

(La. 1979); Stewart v. La. Farm Bureau Mut. Ins. Co., 420 So. 2d

1217 (La. . App. 3d Cir. 1982)); accord LA Qv. CooE ANN. art. 2056
(West 2000) (“In case of doubt that cannot be otherw se resolved,
a provision in a contract nust be interpreted agai nst the party who

furnished its text. A contract executed in a standard form of one
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party nmust be interpreted, in case of doubt, in favor of the other

party.”); Crabtree v. State FarmliIns. Co., 632 So. 2d 736, 741 (La.

1994) (“If after applying the other general rules of construction
an anbiguity renmains, the anbi guous contractual provision is to be
construed agai nst the i nsurer who i ssued the policy and in favor of
the insured.”). Accordingly, even if we accept First Financial’s
contractual interpretation as a reasonable <choice, we are
constitutionally required, as Erie held,® to apply Louisiana |aw,
whi ch here mandates that we resolve the anbiguity by adopting the
ot her reasonable interpretation that favors coverage for the benefit

of the insured.

First Financial next argues that the district court erred in
rendering judgnent against the insurer alone, because Louisiana's
direct action statute, LA. Rev. STAT. ANN. 8§ 22:655 (West 2000),

provi des that “such action may be brought agai nst the insurer al one

% Erie RR Co. v. Tonpkins, 304 U S. 64 (1938). Under Erie,
when confronted with a diversity case arising under state |law, we
must apply the |l aw of that state as the state’s hi ghest court would
apply it. 1d. at 78. |If the decisions of that court are silent on
an issue, we nust conscientiously determ ne how that court would
deci de the i ssue before us, |ooking to the sources of | aw-i ncl udi ng
internmedi ate appellate court decisions of that state-that the
state’s highest court would look to for persuasive authority.
Transcont. Gas v. Transp. Ins. Co., 953 F.2d 985, 988 (5" Cir.
1992); see al so 19 CHARLES ALAN WRI GHT, ARTHUR R. M LLER & EDWARD H. COOPER,
FEDERAL PRACTI CE AND PROCEDURE 8§ 4507, at 126 (2d ed. 1996).
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only when” the insured is deceased, insolvent, unable to be served,
engaged i n bankruptcy proceedi ngs, or a spouse, child, or parent of
the plaintiff, and none of these exceptions applies in the present
case. |d. 8 655(B)(1)(a)-(e). In the absence of a Louisiana case
on point, First Financial urges us to Erie guess that the Suprene
Court of Louisiana would hold that the statute bars the district
court’s judgnent against the insurer because none of the insureds
was a party to the direct action against the insurer when fina
j udgnent was rendered against the insurer. According to First
Fi nanci al s argunent, MAvey “has no right of action w thout the
presence of at |east one of the insureds.”

We do not think the State’'s highest court would reach that
conclusion in the present case. On the contrary, as indicated by
that court’s previous decisions, we believe that it would hold that
theinjured plaintiff’s substantive right and renedi al direct action
agai nst the insurer and the insured tortfeasor accrues i medi ately
upon the comm ssion of the tort under the opening provisions of
section 655(B). Because those provisions of the direct action
statute have not been changed, we think that the Suprene Court of
Loui si ana woul d concl ude that the accrual of theinjured plaintiff’s
ri ght and renedy agai nst the i nsurer under the direct action statute
has not been substantively altered. Instead, we believe that the
court would decide that the section 655(B)(1)(a)-(e) provisions
restricting suits against an “insurer alone,” which were added to
the end of that section by anendnent in 1988, set forth a procedural
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j oi nder requirenment that authorizes the insurer, subject to
speci fied exceptions, to object to non-joinder of an insured and
seek dismssal of the direct action if the insured is not joined.

First Financial’s argunent msinterprets the procedural
j oi nder requirenent of section 655(B)(1), ending in subparagraphs
(a)-(e), as a substantive condition precedent to the injured
plaintiff’s right, renmedy, and judgnment against the insurer under
the direct action statute. Consequently, First Financia
erroneously contends that the dismssal by directed verdict of
McAvey’ s action against two of the insureds, M. and Ms. Lee, and
his alleged failure to properly serve the i nsured corporation, M ng
Chun, nullified his substantive right, renedi al action, and j udgnent
agai nst the insurer.

We are convinced that the Suprene Court of Louisiana would
reject First Financial’'s theory of interpretation, however, because
it is inconpatible with the text, structure, history, and
jurisprudential environnent of the direct action statute. Under
First Financial’s proposed reading of the direct action statute, the
openi ng provi sion of section 655(B)(1) woul d be effectively repeal ed
and the basic historical public purpose of the statute would be
defeated; for it is the beginning provision of section 655(B)(1)
t hat establishes for autonobile accident victins and other injured
plaintiffs substantive rights and renedial actions, accruing
imediately with the insured tortfeasor’s wongful act, which are
enforceable directly against the insurer to the sanme extent as
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agai nst the insured tortfeasor, subject to the coverage and limts
of the liability insurance policy. The express purpose of the
direct action statute, to ensure that all liability policies inure
to the benefit of people injured through the fault of the insured,
LA. Rev. STAT. ANN. 8 655(D) (West 2000), can be effectuated only
through the substantive rights and direct renedial actions
established by the initial provision of section 655(B)(1).

The first provision of section 655(B)(1), which has been the
princi pal substantive part of the direct action statute since 1930,

pl ai nly states:

The injured person or his or her survivors or heirs .

at their option, shall have a right of direct action

agai nst the insurer within the terns and linits of the

policy: and, such action may be brought agai nst the

insurer alone, or against both insured and insurer

jointly and in solido .

Id. (enphasis added). Wthout the creation of a substantive right
for theinjured plaintiff against the insurer by that provision, al

else in the statute would be useless and neaningl ess. It is
axiomatic that without a right there can be no renedy or action;
and it is self-evident that without the plaintiff’s right and action
or renedy agai nst the insurer there woul d have been no need for the
| egislature to create a procedural nethod whereby the insurer may
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have the court require the joinder of insureds. Unless the three
el ements of section 655(B)(1)-substantive right, renedial action

and procedural joinder—-are understood as fulfilling three different
| egal purposes, they are irreconcilable and cannot all be given
meani ng as required by one of the paranmount principles of statutory
construction. See LA Cv. CooE ANN. art. 13 (West 2000) (“Laws on
the sanme subject matter nmust be interpreted in reference to each
other.”); cf. id. art. 2050 (“Each provision in a contract nust be
interpreted in |light of the other provisions so that each is given
t he nmeani ng suggested by the contract as a whole.”); LA REv. STAT.
ANN. 8 1:3 (West 2000) (“Wdrds and phrases shall be read wwth their

context and shall be construed according to the common and approved

usage of the |language.”); see also ABL Managenent, Inc. v. Bd. of

Supervisors of Southern U., 773 So. 2d 131, 135 (La. 2000) (“It is

presuned that every word, sentence or provision in the statute was
intended to serve sone useful purpose, that sone effect is to be
given to each such provision, and that no unnecessary words or
provisions were used. . . . The Legislature is presuned to have
enacted each statute with deliberation and with full know edge of
all existing laws on the sanme subject. . . . Were it is possible,
the courts have a duty in the interpretation of a statute to adopt
a construction which harnonizes and reconciles it wth other
provisions. . . . A construction of a law which creates an
i nconsi stency shoul d be avoi ded when a reasonabl e i nterpretation can
be adopted which will not do violence to the plain words of the
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statute and will carry out the Legislature's intention.”).
Accordingly, we cal cul ate that the Suprene Court of Louisiana
woul d hold that section 655(B)(1l) of the direct action statute
consists of three conplenentary elenents* (1) the injured
plaintiff’s substantive right against the insurer, which accrues
derivatively wth his substantive right against the insured
tortfeasor; (2) the injured plaintiff’s direct action or renedy
agai nst the insurer; and (3) the procedural requirenents, set forth

in the provision ending wth subparagraphs (a)-(e) of section

4 The distinctions between rights, renedies, and procedure
have been cl early descri bed by Professor Dobbs. See 1 DanB. Dosss,
DosBs LAwWOF ReMeDI ES 88 1.1-1.10, esp. 88 1.1, 1.6, 1.7 (2d ed. 1993).
Under common-|law theory, aright is a creature of substantive | aw,
a renedy is created by renedial law, and procedural rules are
products of procedural law See id.

The | aw of renedies is thus sharply distinguished from
the substantive law of rights. It is also distinguished
fromthe | aw of procedure. Procedural |awdeals with the
process of getting fromright to renmedy. The nethods for
presenting both substantive and renedial issues are its
concern. Sone renedi es questions are closely connected
with the substantive |aw or with procedural problens and
nmore is to be said about that later. For npbst purposes,
however, renedies questions and renedies |law are quite
di stinct from both substance and procedure.

ld. at 2. Although in both civil-law and common-| aw t heory, the
concept of “right” is distinct fromthat of “action” or “renedy,”
civil lawtheory does not distinguish between procedure, action, or

remedy but, in fact, considers all three to be part of “procedural
law.” See A N. YIANNOPOULOS, PROPERTY 8§ 239, at 472-74 (2 LousiANA CviL
LAWTREATISE) (3d ed. 1991). In both common and civil |aw systens,
ri ghts and actions or renedi es are i nterdependent coroll aries; that
is, if one has a right one may have an action or renedy, and vice
versa. See id.; 1 DoBBs, supra; JuLlus STONE, THE PROVI NCE AND FUNCTI ON
OF LAw LAw AS Load C, JUSTICE, AND Socl AL CONTROL, A STUDY IN JURI SPRUDENCE
128-29 (reprint 1973).
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655(B) (1), which, in effect, provide the insurer a procedural neans

to avoid defending a direct action alone, except 1in the
circunstances listed, by objecting to the non-joinder of the
i nsur ed.

Readi ng t he pertinent provisions of the direct action statute
together and in light of their historical devel opnent, the state and
federal jurisprudence, and scholarly comentary further supports the
f oregoi ng concl usi ons. The direct action statute, in pertinent

parts, provides:

B. (1) The injured person or his or her survivors or
heirs nentioned in Subsection A, at their option, shal

have a right of direct action against the insurer within
the terms and limts of the policy; and, such action may
be brought against the insurer alone, or against both
the insured and insurer jointly and in solido,[® in the
parish in which the accident or injury occurred or in
the parish in which an action could be brought agai nst
either the insured or the insurer under the genera
rules of venue prescribed by Code of Cvil Procedure

Art. 42 only. However, such action may be brought

> The foregoing constitutes the principal part of the direct
action statute, which has not changed significantly since its
enactnment in 1930. See 1930 La. Acts 55.
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agai nst the insurer alone only when:

(a) The insured has been adjudged a bankrupt by a court

of conpetent jurisdiction or when proceedi ngs to adj udge

an i nsured a bankrupt have been commenced before a court

of conpetent jurisdiction;

(b) The insured is insolvent:

(c) Service of citation or other process cannot be nmde

on the insured.

(d) When the cause of action is for dannges as a result

of an offense or quasi-offense between children and

their parents or between narried persons; or

(e) The insured is deceased. [9]

* * %

D. It is also the intent of this Section that all
liability policies within their terns and limts are
executed for the benefit of all injured persons and
their survivors or heirs to whomthe insured is |iable;
and, that it is the purpose of all liability policies to
give protection and coverage to all insureds, whether

they are naned i nsured or additional insureds under the

¢ ltalicized subsection added by 1988 La. Acts 934. I n
subsequent anendnents, the enuneration wthin this subsection was
changed from22: 655(B)(1)-(5) to 22:655(B)(1)(a)-(e), 1989 La. Acts
117, and the provision for bringing action solely against the
insurer in the case of the death of the insured was added as
22:655(B) (1) (f), 1992 La. Acts 584.
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omi bus cl ause, for any legal liability said insured may
have as or for a tortfeasor within the terns and limts

of said policy.[7]

(bol d and enphasi s added).

The original act that becane part of the present direct action
statute was Act 253 of 1918. That law made it illegal to issue a
liability policy without a provision that, in case of the insured’s
i nsol vency or bankruptcy, the insurer would not be rel eased, but
subject to adirect actionwithinthe ternms and limts of the policy

by the injured person or his or her heirs. 1918 La. Acts 253. In

Edwards v. Fid. & Cas. Co., 123 So. 162 (La. C. App. Ol. 1929),
the court of appeals upheld under the statute the right and action
of a person injured by an insured tortfeasor to recover fromthe
|atter’s insurer the anmount of his unsatisfied judgnent agai nst the
insured. The court held that “the purpose of the statute [was] to
create, immedi ately upon the happening of the accident, a cause of
action in the injured party against the insurer . . . or the party
at fault . . . conditioned upon the obtaining of a judgnent agai nst
the party at fault and upon unsuccessful efforts to collect that
judgnent[.]” 1d. at 163.

In its next session, the |legislature enacted Act 55 of 1930,

" This second enbol dened part of the statute was added by
1956 La. Acts 475.
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codi fyi ng t he Edwar ds hol di ng and provi di ng that the injured person,
at his option, “shall have a right of direct action against the
insurer . . . either against the insurer conpany al one or against
both the assured and the insurer . . . jointly and in solido.” That
provi sion, wthout significant change, has been the principal part
of the direct action statute ever since. See supra, at n. 5.

A series of Louisiana Suprene Court and court of appeals
deci si ons subsequently held that under the direct action statute the
insurer could not assert the insured s spousal, parental, or

charitable imunity. Edwards v. Royal Indem Co., 161 So. 191 (La.

1935) (holding simlarly for tort occurring before marriage); Ruiz
v. Cancy, 162 So. 734 (La. 1935) (holding that insurer could not

plead father’s imunity to suits fromchildren); Rone v. London &

Lancashire Indemity Co. of Anerica, 160 So. 121 (La. 1935), on

remand, 169 So. 132 (La. C. App. Ol. 1936) (holding that insurer

could not plead governnental inmmunity of insured); Harvey v. New

Ansterdam Cas. Co., 6 So. 2d 774 (La. . App. Ol. 1942) (holding

that insurer could not plead insured husband’s immunity from

liability to wife); Messina v. Soci été Francaise, 170 So. 801 (La.

. App. Ol. 1936) (holding that insurer could not raise defense
of immunity for hospital).

Act 475 of 1956 added the second enbol dened provi sion quoted
above at note 7, declaring that, within their terns and limts, all
liability policies are executed for the benefit of all injured
persons to whomthe insured is liable and to protect and cover al
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insureds for any liability they may have as or for a tortfeasor.

In West v. Monroe Bakery, Inc., 46 So. 2d 122 (La. 1950), the

Loui si ana Suprene Court held an insurer liable to an injured victim
despite the insured’s violation of a policy condition by del ayi ng
W t hout excuse in giving the insurer notice of the accident for nore
than a year. Id. at 129 (“[I]f at the time of injury, the
ci rcunstances are such that, under the terns and limts of the
policy, the insurance carrier is |liable, the rights of the injured
party agai nst the insurer under Act No. 55 of 1930 becone fixed as

of the nmonent of injury.”); accord Hedgepeth v. Guerin, 691 So. 2d

1355, 1362 (La. C. App. 1t Cr. 1997); Murray v. Cty of Bunkie,

686 So. 2d 45, 49 (La. C. App. 3d Gir. 1997); Elrod v. P.J. St.

Pierre Marine, Inc., 663 So. 2d 859, 863 (La. Ct. App. 5" Cr.

1996); Wllians v. Lemnire, 655 So. 2d 765, 767-68 (La. Ct. App. 4"

Cr. 1995).

O course, the injured person’s right against the insurer,
which is derived by the direct action statute fromthe plaintiff’s
right against the insured tortfeasor, generally is dependent upon
t hat substantive delictual right for its existence and scope. See,

e.q., Cacanp v. Liberty Mut. Fire Ins. Co., 764 So. 2d 41 (La. 2000)

(hol ding that the direct action statute gives special rights to tort
victins, not to insureds with contractual clains against their own

insurer); Descant v. Admirs of the Tulane Educ. Fund, 639 So. 2d

246, 249 (La. 1994) (holding that the insured s nedical mal practice
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act cap also limts plaintiff’s direct recovery frominsurer).

The state suprene court and appellate courts, the United
States Suprene Court, and this Crcuit have recogni zed, however,
that when the injured plaintiff acquires a valid right against the
tortfeasor’s insurer under the direct action statute, that right is

substantive in nature. See Quinlan v. Liberty Bank & Trust Co., 575

So. 2d 336, 352 (La. 1991) (on reh’'g) (“Wen the statute is
applicable and authorizes a direct suit against a tortfeasor’'s
insurer, the statute is read into and becones a part of a policy
written pursuant thereto, even though the policy does not contain
the language required by the statute, or contains |anguage
prohi bited by the statute. . . . [T]he Direct Action Statute is a
mandate for a tort victimto bring a direct suit to recover damages
for personal injury or corporeal property damage from the
tortfeasor’s insurer, regardl ess of whether the insurer has franed
the policy as a liability or an indemity contract.”) (interna

citations omtted); West v. Monroe Bakery, Inc., 46 So. 2d 122, 123

(La. 1950) (“[The direct action statute] has been treated
consistently as conferring substantive rights on third parties to
contracts of public liability insurance, which becone vested at the

monment of the accident in which they are injured”); Zimernman V.

Int’l Cos. & Consulting, Inc., 107 F.3d 344, 346 (5'" CGr. 1997)

(quoting Quinlan, supra); Auster Gl & Gas, Inc. v. Stream 891 F. 2d

570, 577-78 (5'" Cir. 1990) (quoting Quinlan, supra) (citing West,

supra); In re Conbustion, Inc., 960 F. Supp. 1056, 1061 (WD. La.
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1997) (quoting Quinlan, supra); accord Lunbernen’s Mut. Cas. Co. V.

Elbert, 348 U. S. 48, 51 (1954) (“The Louisiana courts have
characterized the statute as creating a separate and di stinct cause
of action against the insurer which an injured party nmay elect in
lieu of his action against the tortfeasor”); WLLIAMS. MKENZIE & H

ALSTON JOHNSON | 11, | NSURANCE LAW & PRACTICE § 23, at 32-33 (15 LouisiANA

CwviL LAWTREATISE 1986) (noting that Lunbernen’s Miutual approved the

view that “the statute created substantive rights which the federal
court was bound to enforce”).?®

The l egislature did not affect the plaintiff’s substantive and
remedial rights under the direct action statute in the 1988
anendnent that added the italicized portion quoted at note 6, supra.

The 1988 anendnent nerely added a procedural nethod by which the

8 The foregoi ng cases appear to represent the prevailing view
of jurists who have carefully considered the nature of the injured
person’s right against the tortfeasor’s insurer under the direct
action statute. In other cases, when the nature of the right was
not at 1issue, courts have spoken of the right |oosely as a
“procedural right,” a “cause of action,” a “right of action,” or in
other inprecise terns. See, e.q., Dunas v. United States Fidelity
& Guar. Co., 134 So. 2d 45, 52 (La. 1961); Ruiz v. dancy, 162 So.
734, 738 (La. 1935). Lack of precision in the use of “right,”
“renmedy,” “action,” and “procedure” is not unconmon. See, e.q.,
YI ANNOPOULOS, supra, at 473 (“Action is frequently defined as a
recourse to justice in case of contestation or violation of a
right, as well as an aspect of the right that the judge wl
recogni ze and protect. Thus, while distinctionis made in principle
between right and action, the two are frequently regarded as one
and the sane thing.”); see also 1 DosBs, supra, at 24-25 (“Lawyers
use the word renedies in a host of different ways . . . . []that
makes it difficult to know how a renedi es question differs froma
procedural or sone other kind of question. . . . In a broad sense,
al nost any solution to any kind of problem can be regarded as a
remedy.”).
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i nsurer can object to the non-joinder of the insured (other than in
the exceptional circunstances listed), which operates as an
exception to the principle of Louisiana Code of Civil Procedure
article 643, which provides that the injured plaintiff, as a
solidary obligee, may enforce his claimagainst either the insurer
or the insured, as a solidary obligor, or together, at the
plaintiff’s option. The legislature’s intention to preserve the
i njured person’s substantive right and renedi al action against the
tortfeasor’s insurer is clear. By continuing the 1930 substantive-
remedi al provision verbatim and intact when it added the joinder
provision in 1988, the legislature obviously did not intend to
abrogate the right and renmedy whi ch had been enforced for seventy-
one years; instead it neant sinply to add a procedural rule of
j oinder to acconpany the pre-existing right and renedy. If the
| egislature had intended to drastically limt or hanper the
substantive rights and renedi al acti ons under Loui siana’s venerable
and uni que direct action statute, surely it would have said so in
explicit, clear, and unanbi guous terns. For this reason, and to
gi ve neaning to every provision of the whole direct action statute,
as anended, we conclude that the statute nust now be read as
establishing a substantive right, a renedial action, and a joi nder

procedure.®

® In the present case, we need not decide to what extent, if
any, the procedural joinder rule added by the 1988 anendnent shoul d
be read in pari materia with Louisiana s general provisions for
j oi nder of parties, specifically Louisiana Code of Cvil Procedure
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In this case, First Financial’s notion for JMOL was not based
on a procedural objection to non-joinder but on its m sconception
that theinjured plaintiff’s right, renmedy, and judgnent agai nst the
i nsurer are substantively dependent upon joinder of the insureds.
Even if the notion for JMOL could be construed as a procedura
objection to non-joinder of an insured, however, the district
court’s denial was not an abuse of discretion because the notion
cane so lateinthe litigation-at the conclusion of all the evidence
in the case, tw years after the filing of the initia
conpl ai nt—+that granting it woul d have prejudi ced the parties present
wth undue delay; the district court did not err or abuse its
di scretion because its denial of the nmotion wll not result in First
Fi nancial incurring multiple or inconsistent obligations, or inMng
Chun being subjected to liability for which it had no opportunity

to defend itself. See Pulitzer-Polster v. Pulitzer, 784 F.2d 1305,

1309 (5'" Cir. 1986); Schutten v. Shell Q1 Co., 421 F.2d 869, 873-

74 (5th Gr. 1970); 7 WAGeHT § 1688.1, at 510-512.
As we have suggested above, the judgnent against First
Fi nanci al was based only on the delictual right which MAvey had

against First Financial’s insured, Mng Chun, not on any deli ctual

articles 641-643. Articles 641 and 642, which mrror the
provi sions of Federal Rule of Cvil Procedure 19, require a court
to determne via a “close factual analysis” of the interests
i nvol ved whet her an absent party shoul d be joined, and whet her the
action should proceed if the party cannot be joined. See State
Department of Highways v. Lamar Advertising Co. of La., Inc., 279
So. 2d 671, 677 (La. 1973).

26



ri ght which McAvey had against either M. or Ms. Lee, who were al so
First Financial’s insureds. First Financial’s challenge to the
service on Mng Chun plainly cane too |late and was hence wai ved.
FeED. R Qv. P. 12.

Consequently, we conclude that in the present case MAvey’s
right, renmedy, and judgnent agai nst First Financial was not affected
by the directed verdict dismssing M. and Ms. Lee or the failure

to serve M ng Chun properly.?°

First Financial next argues that the district court erred when
it ruled in limne that the jury would not be instructed, or
requested in response to an interrogatory, to assign a percentage
of fault to the unidentified crimnal intruders who intentionally
attacked and robbed MAvey.

“The district court’s instructions to the jury and speci al

interrogatories are reviewed for abuse of discretion.” EECC v.

10 Because we concl ude that the Louisiana Suprene Court woul d
hold that the 1988 anendnent to the direct action statute is a
procedural joinder requirenent, and that First Financial’s notion
for JMOL either did not object to the non-joinder of an insured or
did not fileits objection pronptly so as to avoid unfair delay and
prejudice to other parties, we expressly do not reach the issue of
whet her the statute’'s requirenent that the action be *“brought
against” the insureds in this case was satisfied by the
comencenent of the action against them see LA CobE Qv. Proc. art.
421, FeD. R Qv. P. 3, or also requires the perfection of service
of process against all of the insureds.
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Manville Sales Corp., 27 F.3d 1089, 1096 (5'" Cir. 1994). “I'S] o

long as the jury is not msled, prejudiced, or confused, and the
charge is conprehensive and fundanentally accurate, it wll be

deened adequate and without reversible error.” Davis v. Avondale

| ndus., Inc., 975 F.2d 169, 173-74 (5" Cr. 1992).

The district court instructed the jury to answer the foll ow ng

interrogatory on conparative fault:

V. \What percentage of fault do you place on each of
the parties? (You will not be asked to assign a
percentage of fault to the intruders. The percentage of
fault between the i nnkeeper and the plaintiff nust equal
100% )

The | nnkeeper %

The jury assigned ei ghty percent of the fault to “The | nnkeeper” and
twenty percent to McAvey. First Financial contends that the jury
shoul d have been instructed to assign fault to the unidentified
crimnal intruders, and that if the jury had done so MAvey's
recovery fromkFirst Financial woul d have been reduced substantially.

On Novenber 6, 1995, when MAvey’ s rights under delictual |aw
and the direct action statute accrued and becane vested agai nst
First Financial andits insuredtortfeasors, neither Louisiana G vil
Code article 1212 nor Louisiana Code of Civil Procedure article
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1812(C), or any other pertinent Lousisiana law, required a tria

court to cause a dimnution of MAvey's full recovery for his
injuries by instructing a jury to assign percentages of fault to
unidentified non-party intentional crimnal tortfeasors. See

Cavalier v. Cain’s Hydrostatic Testing, Inc., 657 So. 2d 975 (La.

1995) (“[S]ince the Legislature did not specify which non-parties
shoul d have their fault quantified by the jury, the appropri at eness,
and i ndeed the necessity, of quantifying the fault of a particul ar
non-party as a substantive requirenment of the overall statutory
schene of conparative fault is inherently a question to be deci ded

by the courts.”); Veazey v. Elmwod Plantation Assocs., Ltd., 650

So. 2d 712, 719, 720 (La. 1994)(“Louisiana law is broad enough to
all ow conparison of fault between intentional tortfeasors and
negligent tortfeasors, [but] [] whether such a conparison should be
made nust be determ ned by the trial court on a case by case basis,
bearing in mnd the public policy concerns discussed herein[,
viz.,][a]s a general rule, [] negligent tortfeasors should not be
allowed to reduce their fault by the intentional fault of another
that they had a duty to prevent[;] [a negligent tortfeasor] should
not be allowed to benefit at the innocent plaintiff’s expense by
an allocation of fault to the intentional tortfeasor under
conparative fault principles[;][b]ecause [] intentional torts are
of a fundanentally different nature than negligent torts, [] a true
conpari son of fault based on an intentional act and fault based on
negligence is, in many circunstances, not possible.”)(enphasis and
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footnotes omtted).

First Financial argues, however, that the 1996 anendnents to
Louisiana Cvil Code article 2323 and Louisiana Code of GCvil
Procedure article 1812 retroactively required the district court to
give the jury instructions to quantify the fault of the unidentified
non-party crimnal intentional tortfeasors and thereby reduce
McAvey's recovery from First Financial by a percentage of fault
assigned to the crimnals. W need not decide whether First
Financial’s interpretation of the nmeaning of these articles, as
anended, is correct because we conclude that the Louisiana Suprene
Court would not permt the retroactive application of those |aws,
and therefore would not regard the district court’s refusal to give
the instruction requested by First Financial as harnful or
reversible error.' Assum ng, w thout deciding, that quantification
of fault and reduction of recovery is now required by the 1996
| egislation, we are satisfied that the Suprenme Court of Louisiana
woul d not permt or require those laws to be applied retroactively
to reduce McAvey's recovery in the present case. Therefore, the
district court did not abuse its discretion and thus did not err

reversibly initsinlimne ruling that the jury woul d not be given

11 See Aucoin v. State DOTD, 712 So. 2d 62, 67 (La. 1998)
(“[S]ince the anendnent resulted in changi ng the anount of damages
recoverable, the change was clearly substantive. . . . As such
the anendnent can have only prospective application.”) (citing
Socorro v. City of New Oleans, 579 So. 2d 931, 944 (La. 1991));
see also Bourgeois v. A P. Geen Indus., Inc., 783 So. 2d 1251
1256-58 (La. 2001).
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such instructions.

First Financial presents a nunber of other argunents that are
W thout reversible nerit. W wll| dispose of the issues raised by
t hese argunents w thout extended discussion.

First Financial argues that the jury erred in finding the
i nnkeeper liable, and, alternatively, that it erred in apportioning
eighty percent of the fault to the innkeeper. McAvey presented
evidence fromwhich the jury reasonably could have found that the
only access to the notel’s guest roons was through a | obby occupi ed
by a single desk clerk; the desk clerk was the only enpl oyee on duty
on the night the unidentified intruders robbed McAvey in his room
al t hough the innkeeper had found it necessary to enploy security
guards occasionally in the past, there was no security guard on duty
at the notel because M ng Chun had decided to dispense with that
security nmeasure on week nights; MAvey and the other guests were
not informed there was no security guard on duty (ot herw se, MAvey
m ght not have been tricked i nto opening his door by the robber who
identified hinmself as “security”); the single desk clerk could not
adequat el y deter or prevent the entry of dangerous i ntruders because
he was unarned, had been instructed to not protect or defend guests
who were being attacked or abused but to sinply call the police, and
could not naintain an adequate | ookout for unauthorized intruders
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because he was required to deal with custoners, patrol the prem ses,
and take restroom breaks during the period when he was the sole
wat chman and guardi an of the notel; the only security nonitor on the
prem ses changed perspective every five to ten seconds, rather than
di spl aying a constant surveillance of the guestroom corridors and
t he entryways. Either First Financial or a previous insurer had
required the erection of a barbed-w re-topped fence around all or
a part of the notel property, indicating that the surroundi ng area
was not safe. The defendants produced no evidence or testinony
regarding whether its security neasures and staffing |evels were
adequate, other than M. Lee’ s own concl usory insistence that he had
been a trained police officer in Taiwan and that he felt the Tonfort
Lodge was adequately secured.

We have |ong recogni zed that, under Louisiana |aw, although
the innkeeper is not the insurer of his guests against injury or

| oss due to violent crine, [t] he innkeeper’s position vis-a-vis
his guests is simlar to that of a common carrier toward its
passengers. Thus, a guest is entitled to a high degree of care and
protection. The innkeeper has a duty to take reasonabl e precauti ons

against crimnals.’” Banks v. Hyatt Corp., 722 F.2d 214, 220 (5'"

Cir. 1984) (quoting Kraaz v. La Quinta Motor Inns, Inc., 410 So. 2d

1048, 1053 (La. 1982). This duty is “a nore demandi ng duty of care
than that required of other businesses.” Id. at 220 n.5. I n
enforcing this duty, we have found it proper for a jury to find an

i nnkeeper liable when the innkeeper was aware of the risk of
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crimnal assault on its guests but took inadequate safety
precautions. |d. at 226. The parties here do not dispute that this
is the precedent by which we are bound. Applying this lawto the
evi dence presented at trial, we believe that reasonable jurors could

have found the innkeeper negligent. See Reeves v. Sanderson

Plunbing Prods., Inc., 120 S. C. 2097, 2109 (2000).

Nor can we find in the record such overwhel m ng evi dence or
testinony regarding McAvey' s fault as to overcone the deference we
must show the jury’s apportionnent of eighty percent of the fault

to the i nnkeepers. See Douglas v. DynMcDernott Petrol eumOperations

Co., 144 F.3d 364, 369 (5" Cir. 1998) (“We will not disturb the
jury’s verdict unless, considering the evidence in the |ight nost
favorable to [MAvey], the facts and inferences point so
overwhel mngly to [the i nnkeepers] that reasonable jurors could not
have arrived at a verdict except in [their] favor.”).

First Financial also argues that the quantum of damages
awar ded to McAvey was excessive. However, where, as here, there was
testi nony presented by both parties as to the anmount of MAvey’'s
future wages and the anount of danages incurred in repairing his
heel fracture, our review of the record reveals that the jury was
not clearly in error in determning the anount of total damages to

be awarded to McAvey. See Pendarvis v. Onet Corp., 135 F. 3d 1036,

1038 (5" Cir. 1998) (holding that the issue of the ampbunt of the

damages awarded by the jury is reviewed for clear error).
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Finally, First Financial argues that MAvey' s prior crimnal
record should have been admtted into evidence to support its
hypot hesi s t hat McAvey was actual ly i njured by drug deal ers he m ght
have invited up to his hotel room However, First Financial offered
no evi dence that tended to show that MAvey had invited anyone to
his room or that he had engaged in any drug activity that night.
Because the adm ssion of McAvey's prior crimnal record would have
been for a purely specul ative, rather than probative, purpose, and
woul d have had a conparatively high prejudicial effect, FED. R EviD.
403, we find that the district court did not abuse its discretion

in deciding not to admt the crimnal records. See United States

v. Townsend, 31 F.3d 262, 268 (5'" Cr. 1994) (“This Court will

reverse a decision of the trial court in excluding or admtting
evidence only upon a showing that the trial court abused its
discretion in weighing the probative val ue of the evidence agai nst
its prejudicial effect.”).

For the reasons assigned, the judgnment of the District Court

i s AFFI RMVED.
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