IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-31008

In The Matter O : PAUL W LLI AM ORSO

Debt or .
VALERI E CANFI ELD,
Appel | ant,
ver sus
PAUL W LLI AM ORSO, MARTIN A. SCHOTT,
Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana

February 25, 2002
Bef ore KING Chief Judge, JOLLY, H Gd NBOTHAM DAVI S, JONES, SM TH,
W ENER, BARKSDALE, EMLIO M GARZA, DeMOSS, BENAVI DES, STEWART,
PARKER, and DENNI'S, Circuit Judges.”’
W ENER and DENNI'S, G rcuit Judges:
In this appeal we deci de whet her, under the | aws of Loui siana

that establish exenptions from seizure, the proceeds of annuity

contracts purchased by obligors to fulfill a personal injury

“Judge Edith Brown C enent did not participate in this appeal.



settlement structured to conply with 26 U S.C 88 104(a)(2) and
130! are exenpt from clains of creditors of the payee who is a
debtor in bankruptcy. A divided panel of this court? concl uded

that our opinion in Young v. Adler®required it to hold the instant

annuity paynents are not exenpt under the Louisiana exenption
statute as it existed when bankruptcy proceedi ngs were commenced,
and that a post-petition, expressly-interpretive anendnent of that
statute coul d not be consi dered when ascertaining its neani ng as of
the date of filing for bankruptcy protection. A mgjority of the
judges in active service voted to rehear the case en banc.?
Di sagreeing with the panel majority, we affirmthe bankruptcy and
district courts’ conclusion that the annuity paynents in question

are exenpt from seizure, and thus exenpt from clains asserted by

! The Periodic Paynent Settlenment Act of 1982 anended the
I nternal Revenue Code of 1954 to allow claimants to receive
periodic paynents tax free if the paynents are paid to settle a
personal injury claim See Pub. L. No. 97-473, Title K, 8
101(b) (1), Jan. 12, 1983, 96 Stat. 2605 (1982)(codifying the tax-
free status of such structured settlenents provided by Revenue
Rul i ngs 77-230, 79-220 and 79-313). The Act al so added § 130 of the
I nternal Revenue Code, which allows a third person assignee to
defer fromits gross incone the anmount it received for accepting
assignnent of aliability to make periodi c paynents as damages. |f
the assignee uses a qualified annuity to fund the periodic
paynents, the basis of such asset shall be reduced by the anobunt
initially excluded fromgross incone by reason of the purchase of
such asset, and any gai n recogni zed on a di sposition of such asset
shal|l be treated as ordinary i ncone. See Paul J. Lesti, Structured
Settlenents, 8 16:4 (2d ed. 1993).

2 214 F.3d 637 (5th Cr. 2000).

3 806 F.2d 1303 (5th Cir. 1987).

4 242 F.3d 534 (5th Cr. 2001).
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Credi tor-Appel l ant Val erie Canfield in Debtor-Appellee Paul WIIliam
Orso’ s bankruptcy proceedi ngs.
| .
FACTS AND PROCEEDI NGS

Orso suffered serious injuries in an autonobile accident in
Novenber 1986, a few nonths after he and Canfield were wed. The
cl osed-head injuries Orso sustained in the accident left him
permanently and severely brain danmaged, rendering him mldly
mentally retarded, with an|.Q of less than 70. |n Novenber 1987,
Canfield and Orso sued for damages resulting fromhis injuries.

In Septenber 1989, Orso and Canfield entered into a consent
judgnent with the defendants in the tort litigation. On the sane
day, the parties executed a settlenment agreenent, the pertinent
provi sion of which specified that Orso would receive two paynents
each nonth for the longer of thirty years or his |ifetinme, one such
paynent for $1,180 and another for $850.

To ensure Oso’'s full and tinely receipt of these periodic
paynments, annuity contracts (“the Annuities”) were purchased. Oso
is the nanmed payee or annuitant in both contracts, but is not the
owner of either; the defendant tortfeasors’ insurers obtained the
policies and retai ned ownership. The annuity contract that pays
$1, 180 per nonth was issued by Liberty Life Assurance Company of
Boston in connection with Oso' s settlenment wth one of the
tortfeasors, Cook Construction Co., Inc., and its insurer, Liberty
Mut ual | nsurance Co. The annuity contract that pays Orso $850 per
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month was issued by Western National Life Insurance Conpany in
connection with his settlenment wwth the State of Loui siana, having
been purchased by the Conseco Annuity Guarantee Conpany, the
conpany to which the State had assigned the obligation to nake the
periodi c paynents. The tortfeasors and their respective insurers
were released fromfurther tort liability but remained obligated
for the periodic paynents to Orso, who presunably could thereafter
| ook to his original judgnent debtors and their insurers in the
unli kely event that the issuers of the Annuities should be unable
or unwilling to continue nmaking the specified nonthly paynents.

Orso and Canfield divorced in 1991. They entered into a
property settl enment under which Orso, who also receives U S. Navy
and Social Security disability benefits, agreed to pay Canfield
$1, 250 per nonth from Sept enber 1990 to August 1993 and $1, 000 per
month for the ensuing nine nonths. Oso defaulted; Canfield filed
suit in state court late in 1990; Oso’s nother, Janice Orso, filed
interdiction proceedings in May of 1992 and was appointed as her
son’s curatrix in Septenber; and, in July 1994, a state court
rendered a judgnent in favor of Canfield for Orso’s arrearages
under their property settlenent agreenent.

On Decenber 24, 1994, Orso’s nother, acting in her capacity as
curatrix of her interdicted son, filed a Chapter 7 bankruptcy
petition on his behalf. The annuity paynents were |isted as assets
of the estate but were clained to be exenpt under La. Rev. Stat.
Ann. 8§ 22:647, which in relevant part shields paynents under
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annuity contracts fromseizure. Canfield, who filed a $53,494. 92
claimin Orso’s bankruptcy for the arrearages under their property
settlenment agreenent, objected to Oso' s efforts to exenpt the
annuity paynents, but the trustee supported Oso's claim of
exenption. Al nost three years |ater, the bankruptcy court rendered
a | engt hy opi ni on denying Canfield’ s objection. The district court
af firnmed.

A divided three-judge panel of this court reversed the
district court, concluding that Orso’s paynents fromthe Annuities
shoul d not be exenpt in his bankruptcy proceedings.® The panel
majority’s judgnent was then vacated when we voted to rehear the
case en banc.®

1.
ANALYSI S

A. St andard of Revi ew

The bankruptcy court’s denial of an objection to a debtor’s
claimof exenption is a final order, subject to i nmedi ate appeal .’
We have jurisdiction to hear this appeal of the district court’s
af firmance of the bankruptcy judgnment.® In a bankruptcy case, we

review the decision of the district court in its capacity as an

> 214 F.3d 637 (5th Cr. 2000).
6 242 F.3d 534 (5th Cr. 2001).

" England v. FDIC (In re England), 975 F.2d 1168, 1171 (5th
Cr. 1992).

8 28 U S.C.A § 158(d) (West 2001).
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appel l ate court. W reviewthe bankruptcy court’s findings of fact
affirmed by the district court for clear error, but review the

district court’s concl usions of | aw de novo.?®

B. Fr amewor k

Reduced to its essentials, this case requires us to interpret
a state statute in the context of bankruptcy. The elenents that
frame this inquiry are (1) interests in property owned by the
debtor (2) on the date that his petition in bankruptcy was fil ed,
(3) which property interests the debtor contends are exenpt from
the clains of his creditors (4) by virtue of exenptions specified
inthe applicable state statutes. The state | aw question requiring
statutory interpretation within this framewrk is whether the
property interests for which exenption is claimned —here, periodic
paynments from annuities obtained in a structured settlenment of
personal injury claime — cone within the anbit of the subject
state exenption statute, 8 647 of the Louisiana |nsurance Code
(“8 22:647") .10

1. Bankr upt cy Cont ext

It is axiomatic that when a petition in bankruptcy is filed,

t hereby commenci ng bankruptcy proceedings, all property in which

® HECI Exploration Co., Enployees’ Profit Sharing Plan v.
Holloway (In re HECI Exploration Co.), 862 F.2d 513, 518 (5th Gr
1988) (citing In re Mssionary Baptist Found. of Am, 818 F.2d
1135, 1142 (5th G r.1987)).

10 la. Rev. Stat. Ann. § 22:647 (West 2001). W refer to the
statute as 8§ 22:647 rather than sinply 8 647 to avoid confusion
wth references to sections of the Bankruptcy Code.
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the debtor has a legal or equitable interest becones property of
t he bankruptcy estate.!! The debtor then may exenpt property that
is protected fromcreditors by applicable state or federal |aw. ?
Li ke the Bankruptcy Act before it, the Bankruptcy Code gives each
state an option: A state may allow debtors to (1) exenpt from
their bankruptcy estates property included in the federal “laundry
list” of exenptions,®® or (2) rely on state |law and federal |aw
other than the laundry list for allowabl e exenptions.! Louisiana
has chosen the latter course,!® so our decision today turns on
interpretation of Louisiana | aw. 1

Whet her a particular property or interest in property of a
debtor’s bankruptcy estate is eligible for exenption is, like so

many ot her questions in bankruptcy, determ ned strictly “as of” the

1 11 U.S.C. A § 541 (West 2001).

12 The 1898 Bankruptcy Act, 8 6 (fornerly 11 U S.C A § 24),
provided that it “shall not affect the allowance to bankrupts of
the exenptions which are prescribed . . . by the State laws in
force at the tine of the filing of the petition.” See Taylor v.
Knostman (In re John Taylor Co.), 935 F.2d 75, 78 (5th Gr. 1991).

1311 U.S.C. A § 522(d) (West 2001).

“ 11 US CA 8 522(b)(2)(A) (stating that a debtor may
choose to exenpt “any property that is exenpt under Federal |aw,
ot her than subsection (d) of this section, or [under] State or
local law. . .7.).

15 See La. Rev. Stat. Ann. § 13:3881(B)(1) (West 2001).

1 FDIC v. Abraham 137 F.3d 264, 267 (5th Cir. 1998)(quoting
Ladue v. Chevron, U S. A, Inc., 920 F.2d 272, 274 (5th Gr), reh’g
denied 925 F.2d 1461 (1991), citing Conm ssioner of Internal
Revenue v. Estate of Bosch, 387 U S. 456, 465 (1967)).
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date on which the petition in bankruptcy is filed. Regarding non-
laundry |ist exenptions, 8 522(b)(2)(A) specifies that the property
for which exenption is clainmd nust be exenpt under a federal
state, or local law “that is applicable on the date of the filing
of the petition.” W cannot enphasize too strongly that the day
on which the bankruptcy petition is filed is the “as of” date for
determning the applicability of exenption provisions. Even
t hough, of necessity, the judicial decision-nmaking process on
exenption issues takes place subsequent to the filing of the
petition, the court nust take a retrospective “snapshot” of the | aw
and the facts as they stood on the day the petition was filed. The
Suprene Court’s pronouncenent on this point nore than seventy-five
years ago continues to be good | aw t oday:

When the |aw speaks of property which is

exenpt and of rights to exenptions, it of

course refers to sone point of tinme. In our

opinion this point of tine is the one as of

which the general estate passes out of the

bankrupt’s control, and with respect to which

the status and rights of the bankrupt, the

creditors and the trustee in other particulars

are fixed . . . . [Qne common point of tine

is intended and that [] is the date of the

filing of the petition.?!®
For purposes of substantive state |law effecting exenptions from

sei zure, then, any changes that occur after the filing of the

bankruptcy petition —including any changes desi gnated as being

7 11 U.S.C. A § 522(b)(2)(A).
18 White v. Stunpf, 266 U S. 310, 313 (1924).
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retroactive —— can have no direct effect on the court’s
det erm nati ons concerni ng exenption.°

2. Interpretation of Applicable State Law

For Orso to prevail, he nust denonstrate that the paynents
produced by the particular annuities purchased by or on behal f of
his tort debtors in the structured settlement of their consent
judgnent are covered by § 22:647. In determ ning whether the
proceeds and avails of the structured settlenent annuities fall
within the Louisiana exenption, we resort to the acts of the state
| egi slature and to t he pronouncenents of the state’s courts as well.

Havi ng established the applicable franmework for resol ution of
t he questi on whether Orso’s proceeds fromthe Annuities are exenpt,
we now exam ne the Louisiana annuity exenption statute, 8§ 22:647.

C. Construction of the Louisiana Statute

As noted, Orso contends that his property right in the stream
of annuity paynents fromhis structured settlenent comes within the
purvi ew of the version of 8 22:647, specifically subsection (B)
that existed on the day his bankruptcy petition was filed. For the
foll ow ng reasons, we agree.

When, in 1948, the Louisiana Legislature enacted that state’s
| nsurance Code, it specified that the proceeds and avails of annuity
contracts are exenpt fromall debt liability. The | anguage of that

enactnent is largely retained in the current version of the

19 See id.; 11 U.S.C. A § 522(b)(2)(A).
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statute.?® The term “annuity contract” was not nodified; neither
was it limted to particular types, classes, or categories of
annuity. That being the case, the term s grasp is co-extensive with
its reach.

By Act 125 of 1958, the legislature transferred the annuity
exenption, essentially verbati mand wi t hout substantive change, into
Title 22, Section 647 of the Louisiana revised statutes. It has
remai ned there ever since, without any real alteration, even though
over the years, new provisions not relevant to this case were added,
and sone of the section’s provisions were rearranged. Thus, the
substance of § 22:647's annuity exenption has remai ned constant.

The title and substance of Louisiana’s annuity exenption
statute reads now, as it did at the tine Orso filed bankruptcy:

8 647. Exenption of proceeds; . . . annuity

* * %

B.[] The lawful beneficiary . . .or payee . .

of an annuity contract . . . shall be
entitled to the proceeds and avails of the
contract agai nst t he creditors and
representatives of the annuitant . . . and such
proceeds and avails shall also be exenpt from
all liability for any debt of such beneficiary,
payee . . . existing at the tinme the proceeds
or avails are nmade avail able for his own use .

All concede that this exenption is controlling in bankruptcy just
as it is outside bankruptcy. And this provision of Louisiana |aw
is the one on which Oso relies, as he nmust, in arguing that his

mont hly annuity paynents are exenpt fromhis creditors’ clains in

201948 La. Acts 195, § 14.37.
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bankruptcy, specifically fromhis ex-spouse. W are satisfiedthat
the quot ed provision does just that and does so unanbi guously.

A plain reading of the annuity exenption statute | eads
naturally to the conclusion that the proceeds that Osois entitled
to receive fromthe structured settlenents constitute proceeds and
avail s decl ared exenpt fromliability and seizure by his creditors.
As the record is devoid of any evidence of fraud or w ongdoi ng by
Orso or on his behalf, the exenption nust be given full effect in
hi s case.

Starting, as we always nust, with the plain wording of the
statute, we see initially that there i s nothing anbi guous about it;
and we know that when a statute is unanbi guous we do not go behind
its ternms to ascertain the intent of the Legislature. Tr acki ng
§ 22:647, the title of which foretells that it deals with exenption

of proceeds from inter alia, annuities, we see that under

subsection (B) as it existed when he filed his bankruptcy petition,
Orso was a “lawful beneficiary” who was the “payee . . . of an
annuity contract . . . .” The statute next tells us that in this
capacity Oso is “entitled to the proceeds and all avails of the
contract” and that “such proceeds and avails shall also be exenpt
fromall liability for any debt of such . . . payee,” nanely O so
in this case.

Consequently, Orso’s claimof exenption should prevail under
8§ 22:647 unless sone extraneous |egal inpedinent prevents the
financi al products that produce this streamof nonthly proceeds from
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being “annuity contracts” within the i ntendnent of the statute. As
we shall explain, we conclude that these products, i.e., the
Annuities, acquired as they were by or for the tortfeasors in
conpliance with their structured settlenent with Orso, indeed are
free from any legal inpedinent to being annuity contracts for
pur poses of § 22:647.

Inits reversal of the bankruptcy and district courts’ hol di ngs
that the Annuities are “annuity contracts” for purposes of the
statute, the panel majority agreed with Canfield that a “piercing
of the annuity” in the context of Orso’s structured settlenents
mandates a determnation that, as of the petition date, the
Annuities were not “annuity contracts” for purposes of § 22:647.
In so doing, the nmajority relied largely on our decision in Young

v. Adler (In re Younqg).?%

D. Young v. Adler (In re Young); MGovern v. First National Bank
of Jefferson Parish (In re McGovern)

In Young, we rejected an attenpt by a debtor, who was an
attorney-at-law, to claim as exenpt the proceeds from an annuity
purchased for his benefit and at his direction, in paynent of | egal
fees owed to him by his client. W wote that, “[while the
paynments Debtor [the attorney] clains to be exenpt are, strictly
speaki ng, an ‘annuity,’ they are al so accounts receivable. W nust,

therefore, pierce the veil of this arrangenent to determneits true

21 806 F.2d 1303 (5th Cir. 1987).
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nat ure. ” 22 Thus in Young we “pierced” the “veil of this
arrangenent,” but did not find fault with the annuity contract
itself; that is, we did not parse the contractual provisions of the
annuity but rather the transaction that produced it. I n ot her
words, in Young we did not invalidate the annuity on its face but
di sregarded it as havi ng been based on an i nperm ssi bl e underlying
transaction. Under Louisiana |law at the tine of Young, there were
three actions through which a creditor could “pierce,” avoid, or
disregard his debtor’s fraudulent transfers: the revocatory
action,? the oblique action,? and the action in declaration of a
sinmulation.? W are not, however, required to decide whether the
Loui siana courts would, in any such action, “pierce” either a
contract neeting the definition of annuity under 8§ 22:647 or the
underlying transaction that produced such a contract. This is
because, in Young, neither our opinion nor that of the district
court contains an overt application of any of these actions or a
clear finding of fraud. Although it is true that there are nmany
di stingui shing features between the arrangenent or transaction in
Young and Orso’s structured settlenents, in the end the |ega

principles governing the two situations are indistinguishable. W

2 1d. at 1306 (enphasis added).
2 See La. Civ. Code Ann. arts. 1969-94 (1870).
24 See La. Civ. Code Ann. art. 1990 (1870).

2% See La. Civ. Code Ann. art. 2239 (1870); see also In re
O so, 214 F.3d at 653 (Dennis, J., dissenting).
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cannot, therefore, reverse the panel mpjority here wthout
overruling Young.

A distinction is even nore difficult to draw between Oso’s
situation and t he one consi dered i n our unpubl i shed but precedenti al

opinionin In re MGovern.? There, expressing reliance on Young,

we held that periodic paynents received by a debtor in the
structured settlenent of his personal injury |lawsuit were in fact
install ment paynents on an underlying debt, not proceeds of an
annuity, and therefore were non-exenpt under Louisiana |aw.

Sitting en banc today, we concl ude that Young and McGovern are
basically indistinguishable fromthe instant case. Consequently,
a literal interpretation and application of Young as precedent
cannot properly control either case. Thus, for the foregoing
reasons we today reverse the panel mgjority and reinstate the
bankruptcy court’s recognition of Orso’s annuity contract proceeds
as exenpt; and we expressly overrul e Young and McGovern.

Annuities of Orso’s kind, purchased pursuant to structured
personal injury settlenents that conply with federal incone tax
requi renents, are certainly within the contenplation of the
Loui siana exenption as it existed on Orso’ s petition date. The
def endants with whom Orso (and, for that matter, Canfield) settled

delivered to the insurance conpanies “a sum of noney, and agree[d]

26 918 F.2d 175, No. 89-3849 (5th Cr. GCct. 25, 1990)
(unpubl i shed table decision). Before 1996, our unpublished
opi nions were as equally binding precedent as were our published
opinions. See 5th Gr. R 47.5.3.

14



not to reclaimit so long as the receiver pays the rent agreed
upon,”?2” bringing the Annuities squarely wthin the classic
definition of an annuity contract under Louisiana law as it existed
when Orso filed for bankruptcy protection. Funded or fixed annuity
contracts, |ike those that produce Orso’ s periodi c paynents, are and
have al ways been st ereotypi cal Loui siana annuity contracts under any
definition of the term

E. Exenption of Al Annuities

As should be obvious by now, our recognition that Oso's
periodic paynents are exenpt under 8§ 22:647 is grounded in the
conclusion that the Annuities, which produce those paynents, are
“annuity contracts” under the version of that statute that was in
effect on the date Orso’'s bankruptcy petition was filed. The
reasoning that leads us tothis conclusionis dianetrically opposed
to the reasoning of the panel majority, to wit: (1) the Annuities
were not “annuity contracts” under the version of 8§ 22:647 that was
in effect on the petition date, (2) to enjoy exenption, then, the
Annui ties woul d have to be “annuity contracts” under the statute as
anmended by Act 63 of 19992 (“the 1999 Anendnment”), and (3) the
Annuities are not entitled to benefit from the 1999 Anendnent
because, as they postdated the filing of Oso s petition, any

retroactive effect of such a post-petition enactnent could not be

27 La. CGiv. Code Ann. art. 2793 (Wst 2001).
281999 La. Acts 63.
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appl i cabl e under the “snapshot” of the law and facts as of the
petition date. The panel majority also erred in treating the 1999
Amendnent as a retroactive change in the |aw It was, instead,

purely interpretive of the way the | aw had al ways been — before,

on, and after the petition date.

Because Loui si ana stands al one anong the 50 states as a hybrid
Cvil Law common law jurisdiction, its situation is unique: The
State’s constitution, its codes and its statutes, are the primary
sources of |law, court decisions are treated as secondary sources of

| aw, without stare decisis precedential effect.? Wen interpreting

the | aw of Louisiana, as we do today, we are bound to honor, anong
other things, Louisiana’s distinction between substantive and
interpretive | aws, recogni zing that:

The character of interpretive legislation is
evident in a civil Jlaw system such as
Loui si ana. “Judi ci al opi ni ons, al t hough
i nval uable interpretations of the law, are
merely that; interpretations of the legislative

will. The suprene expression of |egislative
will in Louisiana is of course the codes and
2 Louisiana courts do, however, honor  “jurisprudence

constante,” giving judicial deference to a rule established in a
solid line of cases. See Doerr v. Mbil G| Corp., 774 So. 2d 119,
128-29 (La. 12/19/00) (stating that “a long |ine of cases foll ow ng
the sane reasoning wwthinthis state forns juri sprudence constante”
and distinguishing stare decisis); see also Prytania Park Hotel,
Ltd. v. Gen. Star Indem Co., 179 F.3d 169, 175 (5th Cr. 1999)
(“I't is axiomatic that in Louisiana, courts nust begin every | egal
analysis by examning primary sources of Jlaw the State’'s
Constitution, codes, and statutes. Jurisprudence, even when it
rises to the level of jurisprudence constante, is a secondary |aw
source in Louisiana.”) (citing Alvin B. Rubin, Hazards of a
Gvilian Venturer in Federal Court: Travel and Travail on the Erie
Rail road, 48 La. L. Rev. 1369, 1372 (1988)).
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statutes.” Interpretive l|laws provide the
Legi slature with the opportunity to pronounce
the “correct” interpretation to be given to
existing | aws.’ 30

The Louisiana Legislature expressly characterized the 1999

Amendnent as interpretive, neaning that it is not new | aw and not

a retroactive change, but is the correct construction of existing
law. In Louisiana, “interpretative | egislation does not create new
rules, but nerely establishes the neaning that the interpreted
statute had fromthe tinme of its enactnent. It is the origina

statute, not the interpretive one, that establishes the rights and
duties.”® Although other states allot sinmlar interpretive roles
to the judiciary alone, the Louisiana approach is within the broad
| atitudes states enjoy in choosing which roles are perforned by

which state institutions.?? VWhen, as here, federal courts nust

3% Pierce v. Hobart Corp., 939 F.2d 1305, 1308-09 (5th Cr.
1991) (quoting Wnstead v. Ed’s Live Catfish & Seafood, 554 So. 2d
1237, 1242 (La. App. 1989), cert. denied, 558 So.2d 570 (La.
1990)); circuit precedent in accord: Harrison v. Qis Elevator
Co., 935 F.2d 714, 719 (5th G r.1991); Louisiana Wrld Exposition
v. Federal Ins. Co., 858 F.2d 233, 244-45 (5th G r.1988); Laubie v.
Sonesta Int'l Hotel Corp., 752 F.2d 165, 167-68 (5th Cr.1985).
“The general ruleinthis Grcuit is that one panel cannot overrul e
anot her panel. This rule applies with equal force to cases in which
state | aw supplies the substantive rule of decision[.]” Broussard
v. Southern Pac. Transp. Co., 665 F.2d 1387, 1389 (5th Cr
1982) (en banc) (internal citations and quotations omtted).

31 Ardoin v. Hartford Accident & Indem Co., 360 So.2d 1331,
1338-39 (La. 1978).

32 See Dreyer v. lllinois, 187 U.S. 71, 84 (1902) (“Whether the
| egi slative, executive, and judicial powers of a state shall be
kept altogether distinct and separate, or whether persons or
col l ections of persons belonging to one departnent may, in respect
to sone matters, exert powers which, strictly speaking, pertain to
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interpret a state statute that is functioning under a congressi onal
del egation of exclusive authority to declare the law, we properly
i nclude in our consideration and treat as instructive, legislative
enact nents and judicial decisions of the State that postdate filing
of the bankruptcy petition yet properly bear on our construction of
the statute in questionto conformwith the way the State interprets
it. This is especially true of unmstakably interpretive
decl arations of the Louisiana Legislature.®

When we view the 1999 Anendnent in this framework, we see that
its interpretation, relating to 8 22:647 as it has al ways exi sted,
strongly reinforces the conclusion that the statute’s exenption was
applicable to Orso’s receipts on the day he filed for bankruptcy
protection. Even though the subsequent enactnent of the 1999
Amendnent m ght have been precipitated in part by our analysis in

Farm Credit Bank of Texas v. GQiidry, 3 the wording of that purely

interpretive addition is broader than required nerely to ensure the

anot her departnent of governnent, is for the determnation of the
state.”).

33 Thus, we need not revisit our opinion in Taylor V.
Knostman (In re John Taylor Co.), 935 F.2d 75 (5th Cr. 1991), in
which we held that the Texas honestead exenption in place at the
time of the filing of the bankruptcy petition, and not a subsequent
anendnent, nust be used to determ ne the scope of the applicable
exenption. Although retroactive, the Tayl or anmendnent could not
operate to change the debtor’s post-bankruptcy rights, which are
determ ned under federal |aw. Id. at 78. Orso’s case IS
di stingui shabl e because his periodic paynents under the Annuities
were exenpt under Louisiana lawas it existed at the tine he filed
for bankruptcy.

34 110 F.3d 1147 (5th Gr. 1997).
18



i ncl usi on of the subset of variable annuities anong the set of all
annuity contracts exenpted by 8§ 22:647. W find inplicit in the
wor di ng of the 1999 Anendnent, which is the Loui siana Legislature’s
interpretation of the statute ab initio, that periodic paynents
generated by an annuity contract — any annuity contract — are
exenpt from clains of creditors, whether wthin bankruptcy or
out si de bankrupt cy. The 1999 Anmendnent underscores Louisiana’s
consi stent stance that courts are to construe annuity contracts
liberally, in favor of their preservation and enforcenent. Although
nothing in 8 22:647 expressly prohibits courts from entertaining
ti mely-brought, code-authorized <challenges to the wunderlying
transaction that generates the annuity contract —as, for exanple,
under Louisiana’'s revocatory action or action to declare a
simul ation —the case we address today does not invoke any such
action; thus the question is not before us and we intimte no
opinion on that issue. Wat is clear under 8§ 22:647, however, is
that courts are not authorized (1) to “pierce” annuities or the
underlying transactions that produce them except by actions
expressly provided for that purpose by Louisiana law, or (2) to
parse the annuity contract itself for qualification of the proceeds
as exenpt.
L1,
CONCLUSI ON

W hol d that the periodic paynents to Orso under his structured

settlenent, flowng as they do fromannuity contracts, are exenpt
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from his bankruptcy creditors under Louisiana |law, a conclusion
bol stered by (but not wholly reliant on) the 1999 Anmendnent to 8§
22:647. Because they are proceeds of annuity contracts, the paynents
to Oso are exenpt from his bankruptcy estate wunder clearly
establi shed Louisiana |aw extant on the day that his petition in
bankruptcy was filed. And, as today we are rehearing this case en
banc, we expressly overrul e Young and McGovern, as well as anything
in Quidry that conflicts with the foregoing. The judgnent of the
bankruptcy court, as affirmed by the district court, recogni zing the
exenption of the nonthly annuity paynents to Orso, is

AFFI RVED.
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