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EDITH H JONES, G rcuit Judge:

Valerie Canfield (“Canfield”) appeals the denial of her
objection to the claim by her fornmer husband, Paul WIlliam O so
(“Orso”), that certain annuities he receives as part of a
structured tort settlenent are exenpt from the property of his
bankruptcy estate under Louisiana |aw La. R S. 22:647. The
bankruptcy and district courts attenpted to distinguish our

decision in Young v. Adler, 806 F.2d 1303 (5th Cr. 1987), which




held that certain types of annuities are not exenpt. Although the
issue is close, we conclude that Young governs this case, and we
reverse and remand with instructions to include Orso’s annuities in
the property of his estate.

|.  FACTUAL AND PROCEDURAL BACKGROUND

I n Novenber 1986, several nonths after Canfield and Orso
were married, Oso was involved in a serious autonobile accident
which I eft hi mpermanently and severely brain danaged. As a result
of hisinjuries, Orso becane mldly nentally retarded with an I.Q
of less than 70.

Orso and Canfield filed suit against several defendants
seeki ng damages for the injuries sustained by Orso in the accident.
In Septenber 1989, the tort action was settled, and O'so and
Canfield entered into consent judgnents with the defendants. Under
the terns of the settlenment, both Orso and Canfield were to receive
[unp sum paynents. In addition, Orso was to receive nonthly
paynents for the rest of his life, with 30 years of paynents
guaranteed to Orso or his designee, fromtwo defendants and their
insurers (collectively the “defendants”). The defendants purchased
annuity contracts to provide Orso wth the agreed upon nonthly
paynents.

In May 1990, Orso and Canfield obtained a judgnent of
separation and entered into a settlenent of community property

agreenent. I n Decenber 1990, Canfield filed a petition in state



court to enforce certain provisions of the conmmunity property
settlenent agreenent. O so and Canfield were formally divorced in
January 1991. In July 1994, the state court entered judgnent in
favor of Canfield for $48,000 in arrearages and ordered Orso to pay
Canfield $1,000 per nmonth for the succeeding five nonths.

Five days after entry of the state court order, Oso
filed a Chapter 7 bankruptcy petition. Oso |listed as an asset the
periodic paynments he received as a result of the structured
settlenents fromthe 1987 tort action, but he clained that these
paynments were exenpt fromthe bankruptcy estate as annuities under
La. Rev. Stat. Ann. § 22:647 (West 1995).

Canfield filed her proof of claimwth the bankruptcy
court for $53,494.92, which represented the judgnment entered by the
state district court for Orso’s arrearages. The bankruptcy court
denied Canfield s notion for relief fromthe automatic stay, her
request that the court abstain from exercising jurisdiction, and
her notion to dismss. Canfield also objected to Orso’s cl ai mof
exenption for the annuity proceeds. The bankruptcy court upheld
the exenption after a lengthy analysis of Young and Louisiana' s
exenption statute for annuities. Canfi el d has appeal ed the district
court’s order affirmng the claimof exenption.

1. ANALYSIS
The issue on appeal is whether Oso's structured

settl enent paynents derive from annuities exenpt fromcreditors’



clai s pursuant to Louisiana |law, or whether, as in Young, they are
de facto paynents on a nonexenpt debt owed to Orso.!?

Once the debtor commences an action in bankruptcy, all
property in which the debtor has a legal or equitable interest
becones property of the bankruptcy estate. 11 U S.C A 8 541 (West

1993); McManus v. Avco Financial Services of Louisiana, 681 F.2d

353, 354 (5th Cr. 1982). After all the property is subsuned
within the bankruptcy estate, the debtor nay exenpt certain
property, insulating it fromnost creditors’ clains. MMnus, 681
F.2d at 354. Under the Bankruptcy Code, states can allow their
debtors to exenpt (1) property included in the federal “laundry
l[ist” of exenptions, 11 US.CA 8§ 522(d), or (2) property
speci fi ed under Louisiana | aw and federal |aws other than 11 U S. C
§ 522(d). [d. at 355. Since Louisiana “opted out” of the federa
laundry |ist of exenpt property, Louisiana |aw governs whether
Orso’s structured settl enent paynents constitute exenpt annuities.

At the time Oso filed his bankruptcy petition,
exenptions for annuities were covered by the old version of La.
Rev. Stat. Ann. 8 22:647B, which states:

The |awful beneficiary, assignee, or payee

including the annuitant’s estate, of an

annuity contract, heretofore or hereafter

effected, shall be entitled to the proceeds
and avails of the contract against the

1 This court reviews questions of bankruptcy |aw de novo. See Matter of
Cromnel I, 138 F.3d 1031, 1033 (5th Cir. 1998)(citing In re Kennard, 970 F.2d
1455, 1457-58 (5th Gr. 1992)). W have jurisdiction over this appeal fromthe
grant of an exenption in bankruptcy, which is a final order.
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creditors and representatives of the annuitant
or the person effecting the contract, or the
estate of either, and against the heirs and
| egatees of either such person, saving the
rights of forced heirs, and such proceeds and
avails shall also be exenpt fromall liability
for any debt of such beneficiary, payee, or
assignee or estate, existing at the tinme the
proceeds or avails are made avail able for his
own use.

Al though 8§ 22:647(B) was anmended in 1999,2 federal |aw requires
this court to apply the state lawin effect at the tine the debtor

filed his bankruptcy petition. See 11 U S . C 8 522(b)(2) (A (“an

i ndi vi dual debtor may exenpt from property of the estate ... any
property that is exenpt under ... State or local law that is
applicable on the date of the filing of the petition....”). The

fact that the anmendnent is interpretive, and that the Louisiana
Legi sl ature expressly intended the anendnent to have retroactive

application, does not change our analysis. See In re John Tayl or

Conpany (Taylor v. Knostman), 935 F.2d 75 (5th G r. 1991). I n

Taylor, this court held that the debtor could not avail herself of
an anendnment to the Texas honestead exenption that was passed
subsequent to her filing for bankruptcy protection. As in the

present case, the anendnent was “expressly nade retroactive” and

2 Acts 1999, No.63, § 3, anmended subsection B of § 647 to state that
“Itl]he term‘annuity contract’ shall include any contract which: ... (b) [s]tates
on its face or anywhere within the ternms of the contact that it is an ‘annuity’
including but not limted to an i medi ate, deferred, fixed, equity indexed, or
variabl e annuity, irrespective of current pay status or any other definition in
Louisiana law.” La. Rev. Stat. 22:647(B)(2)(1999). According to § 4 of Acts
1999, No. 63, the foregoing anendnent “is interpretive and shall apply to any
annui ty contract or tax-deferred arrangenent covered by the provi sions of the Act
which is in existence on or prior to the effective date of this Act.”
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merely changed how the exenption at issue was “defined.” [|d. at
78. The Tayl or court refused to apply the anendnent, though, given
the explicit |anguage of 8 6 of the Bankruptcy Act of 1898, which
is alnobst identical to 8§ 522(b)(2(A):2® “Texas | aw cannot, however,
change the post-bankruptcy rights of claimants and creditors as
determ ned by federal |aw, especially in the face of the explicit
| anguage of 8 6.” 1d. Thus, in followng Taylor, this court nust
determ ne the scope of the Louisiana annuity exenption by reference
to the law existing at the tinme of the bankruptcy filing in 1994.

In its opinion, the bankruptcy court expressed its
understanding of the “proper” scope of unanmended 8§ 22:647
(hereinafter, sinply “8 22:467") as well as its dislike for Young.
Having found, as a matter of fact, that each stream of paynents
constitutes an annuity under La. Rev. Stat. Ann. 8§ 20:33, the
bankruptcy court held that the annuities were exenpt under the
pl ain | anguage of 8§ 22:647. Alternatively, the bankruptcy court
purported to distinguish Young on grounds di scussed | ater herein.
The district court agreed with the bankruptcy court’s reasoning:
“The conclusion that these contracts are i ndeed annuities nmandates
that under Louisiana law ... each is exenpt from seizure.”

By relying on their understandi ng of the “plain | anguage”

of the statute, the lower courts declined to foll ow Young -- even

8 Section 6 of the Bankruptcy Act of 1898, formerly 11 U S. C. § 24,

provi ded that the Bankruptcy Act “shall not affect the all owance to bankrupts of
t he exenption which are prescribed ... by the State laws in force at the tine of
the filing of the petition.”



t hough Young interpreted the statute at issue. In Young, this
court made an Erie guess as to how the Louisiana courts would
interpret 8§ 22:647. Having nade such a guess, neither the |ower
courts nor this court is at liberty to ignore the precedenti al

val ue of this interpretation

[ When our Erie analysis of controlling state
law i s conducted for the purpose of deciding
whether to follow or depart from prior
precedent of this circuit, and neither a
clearly contrary subsequent holding of the
hi ghest court of the state nor a subsequent
statutory authority, squarely on point, is
available for gui dance, we should not
di sregard our own prior precedent on the basis
of subsequent internediate state appellate
court pr ecedent unl ess such pr ecedent
conprises unaninous or nearly unani nous
hol di ngs fromseveral -- preferably a majority
-- of the internedi ate appellate courts of the
state in question.

Federal Deposit Ins. Corp. v. Abraham 137 F.3d 264, 269 (5th Gr

1998). Prior to Oso’'s filing, no Louisiana appellate court had
guestioned this court’s interpretation of 8§ 22:647.% Furthernore,
until § 22:647 was anended, neither the Louisiana Suprene Court nor
t he Loui si ana | egi slature had questi oned this court’s

interpretation of 8§ 22:647. Thus, in determning the | aw that was

4 Subsequent to Orso’s filing, only one Louisiana appellate court had

chal | enged the Young interpretation. See Welltech, Inc. v. Abadie, 683 So.2d 809
(La. &. App. 5 Cir. 1996). Since this court nust apply the unanended version
of 8§ 22:647 given Tayl or and 8 522(b)(2)(A), we do not reach the i ssue of whet her
the anended version of § 22:647 constitutes “a subsequent statutory authority,
squarely on point” that woul d abrogate our prior holding in Young.

7



in effect at the tinme of Orso’'s filing, this court is bound by
Young’ s anal ysis of the unanended Loui siana statute.?®

In Younqg, the debtor, an attorney, could not exenpt
paynments received on an otherwi se non-exenpt debt for |[egal
services by funding those paynents with an annuity. The Young
court held that even if the paynents may “strictly speaking, [be]

an annuity,” this court nust “pierce the veil of this arrangenent
to determne its true nature.” Young, 806 F.2d at 1306. Thus,
whet her the paynents are exenpt depends on the nature of the stream
of paynents: “It is the substance of the arrangenent rather than
the | abel affixed to it that determ nes whether the paynents are
exenpt under the Loui siana statutes as proceeds froman annuity, or
accounts receivable, and part of the bankruptcy estate.” |d. at
1307.

The court relied on several factors to determ ne the true
nature of the arrangenent. According to Young, annuities that are

exenpt under § 22:647 have the following features: (1) they are

rights to receive fixed, periodic paynents, either for life or for

5 In their brief, the Appellees contend that the bankruptcy court

applied the appropriate method of analysis —what they called the “civilian
| awyer’s met hod of analysis.” Apparently, this nethod involves | ooking at the
operative Loui si ana statutes anew, i ndependently of prior Fifth Grcuit anal ysis:
“the real reason the Appellant’s argunment fails is because the statute and its
lack of limtations is so clear.” But this court relies on strict stare decisis
rather than civilian analysis and cannot sinply ignore the legal interpretation
of § 22:647 provided in Young. Even though the bankruptcy court believes this
court needs to re-think Young' s suggestion that the “retenti on of a cl ai magai nst
an underwriter or purchaser of an annuity is equivalent to maintaining control
over the fund used to purchase the annuity,” Inre Orso, 219 B.R 402, 459 (MD
La. 1998), the bankruptcy court is not enpowered to re-think and overturn Fifth
Crcuit precedent on its own. As Taylor and Abraham make clear, this court is
bound to followits prior Erie analysis of § 22:647.
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a term of years, (2) the annuitant has an interest only in the
paynments thenselves and not in any fund, and (3) the annuitant
surrenders all right and title in and to the noney he pays for the
annuity. |d. at 1306-07. A streamof paynents constitutes a non-
exenpt account receivable if: (1) the creditor has a cl ai magai nst
the debtor, (2) the debtor agrees to pay the creditor in
install nments at regular intervals, (3) the debt or principal sumis
due to the creditor although payable only in the manner agreed
upon, and (4) the creditor has a property interest in the debt or
principal sum |d.

Al t hough Young was owed an account receivable for
attorney’s fees and Orso is owed conpensation for an injury, the
factors that were determ native in Young are al so determ native in
the present case. Gven the way the parties structured the
settlenent, “the nonthly paynents nade to [ Orso] represent nothing
nmore than install nent paynents on debts to cover [the underlying
debt] owed by the [debtors].” 1d. at 1307. Under the terns of the
agreenent, Orso did not retain an ownership interest in the annuity
itself, but he remained a creditor of the parties who owed the

install nent obligations.® That is, the settlenment of the

6 For exanple, Oso' s settlenent agreenent with Cook Construction

Conpany, Inc. and Liberty Mitual Insurance Conpany of Massachusetts states that
“the Insurer on behal f of the Defendant hereby agrees to pay the foll ow ng suns

B. $1,180.00 per nonth for Iife with 30 years of said
paynents guaranteed to him or to his designee
should he die before 30 years, said paynents
begi nni ng on COctober 15, 1989...



underlying tort action gave Orso a claim against the tortfeasors
and their insurers for specific anmobunts. The defendants agreed,

inter alia, to pay Orso $2,030.00 per nonth for 30 years or for

life, whichever was greater. Thus, the mnimum anmount to which
Oso was entitled is $730,800.00 ((%$2,030 * 12) * 30). As in

Young:

as each nonthly paynent is made it reduces by

a proportionate anount the [mninun] debt.

[Orso], therefore, retains a right against the

underwiters to the remaining principal until

the debt is fully extinguished... Retaining

such a right renders the so-called annuity, in

substance, nothing nore than an account

recei vabl e, and not exenpt fromthe bankruptcy

est at e.
Young, 806 F.2d at 1307. Unlike Young, if Oso lives |onger than
30 years, Orso is entitled to continue receiving paynents. But
this difference does not alter the Young analysis. Oso retains a
right in the mninmum principal sum and in any paynents due and
owng to himfor living nore than 30 years after the effective date
of the settlenent agreenent. This is sufficient to give Orso the
requisite “interest in not just the paynents under the annuity, but
in ... the installnment debt owed himby the [defendants].” Id.

Furthernore, as in Young, Orso did not deliver a sum of

money to anyone to fund the annuities, which is a central

Plaintiff is and shall be a general creditor to the Defendant and/or the

Insurer... The Defendant or the Insurer may fund Peri odi c Paynments by purchasing
. an annuity policy... Al rights of ownership and control of such annuity
policy shall be vested in the Defendant or the Insurer.” (enphasis added).

Oso's settlenment agreenent with the State of Louisiana has simlar |anguage.
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characteristic of an annuity.’” The annuity was funded by the
tortfeasors in exchange for Orso’s releasing the defendants from
tort liability for the 1986 accident. Thus, O'so’'s settlenent
agreenents satisfy all the factors set out in Young: (1) Orso had
a claimagai nst the debtors, (2) the debtors agreed to purchase an
annuity that would pay Oso installnents at regular intervals,
(3) Oso is entitled to the paynents but has no control over the
manner or timng of distribution, and (4) Oso has a property
i nterest enforceabl e against the tortfeasors and their insurers in
t he paynents due under the settlenent agreenents. Therefore, under
Young, the paynents received by Orso are not exenpt.?

The Appellees’ attenpts to distinguish Young are
unper suasi ve.® The Appel |l ees contend that the paynents are exenpt

because Orso constructively paid for the annuities. But the funds

! Thi s court al so addressed what constitutes an annuity under Loui si ana
law in Farm Credit Bank of Texas v. GQuidry, 110 F.3d 1147 (5th Cr. 1997). The
court held that the general definition of an annuity, which governs the termas
it is applied elsewhere in the Cvil Code, is set out in article 2793 of the
Loui siana Cvil Code: “Article 2793 defines an annuity as follows: ‘ The contract
of annuity is that by which one party delivers to another a sum of noney, and
agrees not to reclaimit so long as the receiver pays the rent agreed upon.’
Under that definition, afundanmental characteristic of an annuity is the conplete
divestiture by the annuitant of all ownership interest in the principal fund ...
an annuitant surrenders all right and title in and to the noney he pays for it.”
ld. at 1150.

8 See also In re Riinebolt, 131 B.R 973, 976 (Bankr. S.D. Chio 1991);
In re Johnson, 108 B.R 240, 243 (Bankr. D.N. D. 1989).

9 The district court distinguished Young by stating that the contract

in Young was a different kind of contract than the one in this case. The
district court did not explain the ways i n which the contracts differed. For the
reasons di scussed above, this court rejects this cursory anal ysis and hol ds t hat
Oso’ s structured settlenment is sufficiently simlar so as to be governed by this
court’s analysis in Young.
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were no nore constructively paid by Orso than by Young. And the

Young court did not consider constructive paynent sufficient. 1In
fact, in order to be exenpt, the court stated that Young should

have accepted his total fees at the tine of settlenent and then
purchased an annuity policy with the remainder. 1n so doing, Young
woul d have transferred his interest in the funds as consideration
for periodic paynents. But neither Young nor Orso did this. As a
result, each had “an interest in not just the paynents under the
annuity, but in alarger sense also in the principal fund or source
-- the install nent debt owed himby the [defendants] -- just as if
he had left the noney with the [defendants] and agreed to accept
paynment in installnments.” 1d. at 1307.

In addition, contrary to the Appellees’ suggestion, the
fact that Young’s lunp sum paynent would have been taxable as
ordinary inconme, whereas Orso’'s personal injury award would not
(see 88 104 and 130 of the Louisiana Tax Code), is not dispositive.
Neither is the fact that Young was not the plaintiff in the suit
that gave rise to the settlenent agreenent. The Young court did
not predicate its interpretation of 8 22:647 on tax consi derations
or the “non-plaintiff” status of the person claimng an exenption;
rat her, Young depends only on the factors di scussed above. I nstead
of accepting a lunp sumsettlenent, O so and Young “l eft the noney
with the debtors” and permtted themto satisfy their obligation by

means of annuity contracts. The consequence of making such a
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tactical decision during settlenent negotiations is that the stream
of paynents is not exenpt.
' V. CONCLUSI ON

Gven Taylor, the scope of the Louisiana annuity
exenption is “determ ned by reference to the lawexisting ... [at]
the time of the filing of the petitions.” 935 F.2d at 78. Since
§ 22: 647 was anended after Orso filed his bankruptcy petition, this
court is bound to follow Young’s interpretation of unanmended 8§

22:647. See Abraham 137 F.3d at 269. Under Young, even though

the debt owed to Orso is funded by an annuity, this court nust | ook
at the nature of the underlying stream of paynents to determ ne
whether it iIs an exenpt “annuity” or a non-exenpt debt in the
nature of an account receivable.

Appl yi ng the Young factors to this case, Orso’s paynents
are non-exenpt. Under the terns of the settlenent agreenents, Orso
recei ved regul ar installnments fromannuities funded by t he debt ors.
Orso had no control over the annuities, but he was guaranteed to
receive nonthly paynents for at |east 30 years, and he retained
rights against the tortfeasors if the annuities failed. Such
“Instal | nent paynents of a debt ... do not constitute an annuity”
under Young and are not exenpt from property of Orso’s bankruptcy
est at e. Young, 806 F.2d at 1307. W reverse and remand with
instructions to include the annuities in Orso’s estate.

REVERSED AND REMANDED
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DENNI'S, G rcuit Judge, dissenting.

This is a state | aw question of whether the beneficiary of an
annuity contract is entitled to the proceeds and avails of the
annuity exenpt fromliability for any debt against all creditors.
The beneficiary’s right to the exenption depends on the statutes
and decisions of the law of the state by which it was created.
“[Tlhe law of the states [] issue[s], and has been recogni zed by
this court as issuing, fromthe state courts as well as fromthe
state |l egislatures. Wen we know what the source of the |aw has
said that it shall be, our authority is at an end.” Kuhn v.

Fairmont Coal Co., 215 U S. 349, 372 (1910) (Holnes, J.,

di ssenti ng).

Justice Hol mes’s dissents in Kuhn and Bl ack & White Taxicab &

Transfer Co. v. Brown & Yell ow Taxi cab & Transfer Co., 276 U. S. 518

(1928) were adopted by the Suprene Court as the correct view of the
ri ghts which are reserved by the Constitution to the several states

in Erie Railroad Conpany v. Tonpkins, 304 U S. 64 (1938). For the

court, Justice Brandi es wote:

Except in matters governed by the Federal Constitution or
by acts of Congress, the lawto be applied in any case is
the law of the state. And whether the |aw of the state
shal|l be declared by its Legislature in a statute or by
its highest court in a decision is not a mtter of
federal concern. There is no federal general common | aw.
Congress has no power to declare substantive rules of
common | aw applicable in a state whether they be | ocal in
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their nature or 'general,' be they commercial law or a
part of the law of torts. And no clause in the
Constitution purports to confer such a power upon the
federal courts. . . . [T]he constitution of the United
States[] recognizes and preserves the autonony and
i ndependence of the states,--independence in their
|l egislative and independence in their j udi ci al
departnents. Supervision over either the |legislative or
the judicial action of the states is in no case
perm ssible except as to matters by the constitution
specifically authorized or delegated to the United
St at es. Any interference with either, except as thus
permtted, is an invasion of the authority of the state,
and, to that extent, a denial of its independence.

Id. at 78-79.

Recently, by Acts 1999, No. 63, 8§ 3, the Louisiana Legislature
interpreted and clarified the exenption statute in question,
La.R S. 22:647(B), providing that: “[t]he term ‘annuity contract’
shal | include any contract which: . . . (b) [s]tates onits face or
anywhere within the terns of the contract that it is an ‘annuity’
including but not limted to an i medi ate, deferred, fixed, equity
i ndexed, or variable annuity, irrespective of current pay status or
any other definition of “annuity’ in Louisiana law.” See La.R S.
8§ 22:647(B)(2)(West 1999). The act further provides that the
foregoi ng anendnent “is interpretive and shall apply to any annuity

contract or tax-deferred arrangenent covered by the provisions of
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this Act which is in existence on or prior to the effective date of
this Act.” La. Acts 1999, No. 63, § 4.
In Louisiana, “[p]rocedural and interpretive |aws apply both

prospectively and retroactively, unless there is a |legislative

expression to the contrary.” La. CGv. Code art. 6 (1988). The
Loui siana Suprene Court, in Ardoin v. Hartford Accident and
Indemity Co., explained that “interpretive |egislation does not

create new rules, but nerely establishes the neaning that the
interpreted statute had fromthe tinme of its enactnent. It is the
original statute, not theinterpretive one, that establishes rights
and duties.” 360 So.2d 1331, 1338 (La. 1978) (citing Qulf Gl

Corp. v. State Mneral Board, 317 So.2d 576 (La. 1974); 1 M

Pl ani ol , Treatise on the Guvil Law, No. 251 (La. State

L.Inst. Transl. 1959); A Yiannopoulos, Cvil Law System68 (1977));

circuit precedent in accord Pierce v. Hobart Corp., 939 F.2d 1305,

1308-09 (5'" Cir. 1991); Harrison v. Ois Elevator Co., 935 F.2d

714, 719 (5'" Cir. 1991); Louisiana Wrld Expositionv. Federal Ins.

Co., 858 F.2d 233, 244-45 (5'" Cir. 1988); Laubie v. Sonesta Int’|

Hotel Corp., 752 F.2d 165, 167-68 (5'" Gir. 1985).

Consequently, our authority to “Erie guess” at the original
meani ng of La. R S.22:647(B) is foreclosed within the anbit of the
legislature’s interpretive act. As Justice Hol nes said, “Wen we
know what the source of the |law has said that it shall be, our

authority is at an end.” Kuhn, 215 U S at 372 (Holnes, J.,

16



dissenting). “*The authority and only authority is the State, and
if that be so, the voice adopted by the State as its own (whet her
it be of its Legislature or of its Suprene Court) should utter the

last word.”” Erie R Co., 304 US at 79 (quoting Black & Wite

Taxicab & Transfer Co. v. Brown & Yellow Taxicab & Transfer Co.

276 U.S. 518, 535 (1928) (Holnes, J., dissenting). Except as to
matters by the constitution specifically authorized or delegated to
the United States, we have no “supervision over either the
| egislative or the judicial action of the states.” 1d. “[E]ven
the independent jurisdiction of the circuit courts of the United
States is a jurisdiction only to declare the law, at least, in a
case like the present, and only to declare the |aw of the state.
It is not an authority to make it.” Kuhn, 215 U. S. at 370 ( Hol nes,
J., dissenting). “The |aw of a state does not becone sonething
outside of the state court, and i ndependent of it, by being called
the common |aw’, id., stare decisis, or circuit precedent.
Because the constitution forbids our interference or invasion
of the authority of the state, | disagree strongly wth the
assertion of my colleagues in the mjority that this court’s

decision in In re John Tayl or Conpany, 935 F.2d 75 (5'" Gr. 1991),

limts the authority and independence of the State of Louisiana
through its legislature, as well as its suprene court, to interpret
and declare the original neaning of its own laws. | do not think

this court’s Erie guess as to how the Loui siana Suprene Court woul d
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have deci ded the Young case is in conflict with the |egislature’s
recent interpretive act. But, evenif it is, the law of the state
does not becone sonething outside of the state court or the state
| egislature, and independent of it, by being interpreted

differently in an Erie guess. Furthernore, the In re John Tayl or

Conpany deci sion does not hold that a state may not interpret the
original neaning of its law. On the contrary, the court in that
case sinply held that a substantive change in the Texas state
constitution increasing the anmount of property defined as a
honmest ead, which expressly stated that it was retroactive, could
not be substituted for the state exenption designated by the
Bankruptcy Act as applicable to a bankruptcy case filed prior to

the change in the substantive law. See In re John Taylor Co., 935

F.2d at 78. The Bankruptcy Act stated that it shall not affect
exenptions prescribed by the state laws in force at the tine of the
filing of the petition. See id. This court stated that “Taylor is
entitled to the honestead exenption available at [the tinme of the
petition in 1979], not to the new honestead exenption put into
force in 1983.” |Id. In the present case, in contrast wwth In re

John Tayl or Conpany, there has been no substantive change in the

state law, which, if given full retroactive effect would conflict

with the bankruptcy law. There is no retroactive law at issue in
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the present case.!® An interpretive act declares or clarifies the
original neaning of the statute; it is not a substantive change in
the law, it does not conflict with the federal bankruptcy law. If
there is a conflict between the interpretive act and the Young
deci sion based on an Erie guess, as the nmpgjority contends, it is a
di sagreenent over the interpretation of a state law, as to which
the Suprenme Court has held, the state shall have the “last word.”
Erie, 304 U S at 79.

| think it is clear beyond any reasonable doubt that if the
very broad interpretation of La.R S. 22:647 by Act 63 of 1999 were
to be applied to the present case, Oso would be entitled to
exenptions of the periodic paynents derived fromannuities related
to his structured settlenents. None of the parties contends
otherwise, and | do not read the majority opinion as disagreeing
with that proposition either. This ought to suffice. For the sake
of conpl eteness, however, | wll point out additional factual and
| egal grounds which | believe reinforce our Erie duty to uphold the
state | aw exenptions as interpreted by their source and affirmthe
bankruptcy and district courts.

Young v. Adler, 806 F.2d 1303 (5'" Cir. 1987), is so thoroughly

di stingui shable, factually and legally, from Orso’'s case, that

10« |'n [the case of an interpretive act], there is an apparent rather than
real retroactivity, because it is the original rather than the interpretive | aw
that establishes rights and duties.’” Ardoin, 360 So.2d at 1338 (citing and
qguoting A. Yiannopoul os, Cvil Law System68 (1977)). Mreover, Act 63 expressly
states that it “is interpretive and shall apply to any annuity contract or tax-
def erred arrangenent covered by the provisions of this Act which is in existence
on or prior to the effective date of this Act.” La. Acts 1999, No. 63, § 4.
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Young’s Erie guess nust be disregarded as affecting our Erie duty

to follow the legislature’s interpretive act, or our (perhaps
academ c) guess as to how the Loui siana Suprene Court woul d deci de
Orso’s claimto an exenption under Louisiana |aw and the facts of
this case. (1) In Young, this court affirnmed decisions of m xed
facts and law by the bankruptcy and district courts, by Erie-
guessing on a slate clear of state cases, that the trustee (in a
state |law creditor’s shoes), under state law, could “pierce” or
di sregard the structured paynent of the debtor’s attorney’'s fees
funded by an annuity and disallowthe | awer Young's claimto state
statutory exenptions of the periodic annuity funded paynents. On
the contrary, in Oso we should affirmthe bankruptcy and district
court’s Erie guess that the state’'s highest court would find
Young’'s piercing of an annuity used to fund paynent of attorney’s
fees di stingui shabl e and woul d not permt a creditor to “pierce” or
disregard Orso’s exenption of periodic annuity paynents used to

fund a personal injury structured settlenent under state | aw. 2 (2)

Mla. RS 22:647(B) (1987) provides:

The lawful beneficiary, assignee, or payee, including the
annuitant’s estate, of an annuity contract, heretofore or hereafter
effected, shall be entitled to the proceeds and avails of the
contract against the creditors and representatives of the annuitant
or the person effecting the contract, or the estate of either, and
against the heirs and | egatees of either such person, saving the
rights of forced heirs, and such proceeds and avails shall also be
exenpt fromall liability for any debt of such beneficiary, payee,
or assignee or estate, existing at the time the proceeds or avails
are made avail able for his own use

2Bven if | am wong in concluding that we are bound directly by the
| egislature’s interpretive act, we now have new state |aw guidance that was
unavail abl e to the Young court: two recent decisions by a state court of appea
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The structured settlenment of a personal injury claim(as in Oso)
is based on a historical (since 1918) public policy of excluding
tort-based danmges or settlenments from federal incone taxes,
whether paid in lunp-sum installnments, or funded by periodic
annuity paynents.?® On the other hand, attorney's fees are not
excludable from federal incone taxes and attenpted tax deferrals
through structured paynents of attorney’'s fees have been
di sapproved by the I|IRS. (3) Louisiana |aw provides creditors

actions and renedies to “pierce,” disregard and avoid debtors

transactions made with constructive or actual intent to defraud or
defer his creditors’ clains. Conversely, Louisiana |aw has never
af forded any creditor an action to “pierce,” disregard or avoid a
solvent debtor’s transfer nmade wthout extrinsic evidence of
constructive or actual intent to defraud his creditors or to prefer
a particular creditor’s claim Accordingly, in Young there was a
basis in state law for a bankruptcy trustee in a creditor’s shoes
to “pierce” and avoid the attorney debtor’s use of a structured
paynent of attorney’'s fees through purportedly exenpt annuity

paynments to unlawful |y exclude and defer federal incone taxes and

uphol ding the exenption of annuities (one of which was apparently used in a
personal injury structured settlenment), the state suprene court’s evident
approval of the decisions, and the state legislature’s interpretation of the
exenption statute indicating that it was intended to include the annuities used
in Oso’s structured settlenments.

3| ndeed, al though not presented in this case, an argunent coul d be made
that federal | aw has preenpted the fieldwith respect to the proper configuration
of tax free personal injury structured settlenments so as to bar a state from
di scrimnating against themin the application of state exenption statutes.
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to defraud, delay or hinder his creditors. Conversely, however,
Loui siana |aw provides no basis for a creditor or trustee to

“pierce,” disregard, or avoid Orso’s non-fraudul ent, non-taxable,
properly configured, annuity funded structured settlenent of his
personal injury clainms in accordance wth the I nternal Revenue Code
and | RS Revenue Rulings. (4) Consequently, a decision by this
court to reverse the bankruptcy and district courts’ decisions that
t he hi ghest state court would not permt acreditor to “pierce” and
disregard Orso’s structured settlenents, annuities, and state | aw

exenptions would anobunt to a drastic departure fromtwo |ines of

Circuit precedent. In Matter of Reed, 700 F.2d 986, 990 (5'" Cir.

1983), which preceded the Young case and has been consistently
followed by this Grcuit, we held that 8§ 522 of the Bankruptcy code
does not permt federal courts to disallowstate exenptions in the
absence of extrinsic evidence of fraud and a state |aw action to

di sallow the exenption for fraud. In Walden v. MG nnes, 12 F. 3d

445 (5" Cir. 1994), we upheld the state | aw exenption of periodic
paynments funded by annuities as part of a structured settl enent
under a Texas statute simlar to Louisiana’s.

1

Subsequent to Matter of Young at | east one Louisiana Court of

Appeal has expressly ruled, with the Louisiana Suprene Court’s
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clear inplicit agreenent, that, under La.R S. 20:33,* La.R S. 22:
647(B), and La.R S. 13:3881(D) (1), paynents to |awful
beneficiaries wunder annuity policies used to fund structured
settlenments are exenpt from seizure or liability for the debt of

the beneficiary or payee. See Welltech, Inc. v. Abadie, 666 So.2d

1237, 1239 (La.App. 5" Cir. 1996); see also Cashio v. Tollin, 712

So. 2d 254, 255-56 (La.App. 5'" Cir. 1998)(j udgnent debtor’s annuity
paynments under an arrangenent that was clearly a structured
settlenment were exenpt from garni shnment under La.R S. 13:3881(D)
and fromsei zure by creditors under La.R S. 22:33 as “[i]t is clear
that the Louisiana Legislature intended to exenpt the proceeds and

avails of annuities from any seizure.” (citing Abadie, 683 So.2d

809 (La. App. 5" Gir. 1986), wit denied, 712 So.2d 864 (La. 1998)).
The Louisiana Fifth Crcuit held that, under Louisiana statutory

authority (including La.R S. 22:647(B)), paynents from annuity

4La.R'S. 22:33 provides in pertinent part: “The followi ng shall be exenpt
from all liability for any debt except alinony and child support: (1) Al
pensions, all proceeds of and payments under annuity policies or plans, al
i ndi vi dual retirenent accounts, all Keogh plans, all sinplified enpl oyee pension
pl ans, and all other plans qualified under Sections 401 or 408 of the Interna
Revenue Code. However, an individual retirenment account, Keogh plan, sinplified
enpl oyee pension plan, or other qualified planis only exenpt tot he extent that
contributions thereto were exenpt from federal inconme taxation at the tine of
contribution, plus interest or dividends that have accrued thereon.”

®La.R'S. 13:3881(D)(1) provides: “The follow ng shall be exenpt from al

liability for any debt except alinony and child support: all pensions, all
proceeds of and paynents under annuity policies or plans, all individua
retirement accounts, all Keogh plans, all sinplified enpl oyee pension plans, and
all other plans qualified under Sections 401 or 408 of the Internal Revenue Code.
However, an individual retirement account, Keogh plan, sinplified enployee
pension plan, or other qualified plan is only exenpt to the extent that
contributions thereto were exenpt from federal incone taxation at the tine of
contribution, plus interest or dividends that have accrued thereon.”
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policies purchased with funds representing attorneys fees owed to
Abadi e for legal services he had rendered to clients were exenpt
from seizure and from garnishnent to satisfy a judgnent against
Abadi e. See Abadi e, 666 So.2d at 1239. The Abadi e court concl uded
that the paynents were exenpt as annuity proceeds regardl ess of the
nature of the original obligation that the annuities were, in
ef fect, designed to discharge. See id. at 1241.

The judgnent creditor petitioned for, and the Louisiana
Suprene Court granted, a wit of certiorari and review of the
appel l ate court decision. See 672 So.2d 698 (La. 1996). However,
after review ng the case, the Suprene Court vacated t he deci si on of
the court of appeal and remanded for consideration of “whether the
obligation (as opposed to the annuity paynents) of the
Internediaries to Abadie are exenpt fromseizure.” 1d. Thus, the
Suprene Court reviewed and inplicitly approved of the appeals
court’s holding that the annuity paynents were exenpt fromsei zure.
The Suprene Court vacated w thout expressing any di sapproval and
remanded the case only for consideration of an additional unraised
and unaddressed issue. On remand, the state Fifth Circuit
reaffirmed its original ruling in favor of the beneficiaries of the
annuities and held that the internedi ari es (the i nsurance conpani es
who had purchased the annuities to satisfy the obligation to pay
the attorneys fees) were also protected by the exenption statute.

See 683 So.2d 809, 811-12 (La.App. 5" Cr. 1996). The judgnent
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creditors again applied for wit of certiorari and/or review, and
t he Loui si ana Suprene Court denied the application. See 712 So.2d
864 (La. 1998).

Thus, the Suprene Court’s actions in Abadie evinced its clear
approval of the court of appeal’s decisions and not sinply a
routine wit denial. In fact, the situation in the present case is

inverse to that presented by F.D.I1.C. v. Abraham 137 F.3d 264 (5'"

Cir. 1998), upon which the majority relies. As in Abraham *“a
subsequent statutory authority [ Act 63 of 1999], squarely on point,
is available for guidance[.]” 1d. at 269. But contrary to the
situation in Abraham in the present case the recent interpretive
act of the legislature, together with the state suprene court’s own
expressions and actions augur in favor of an eventual hol ding by
t he Loui siana Suprene Court that woul d make preem nent the Abadie
court’s deci sions.
2.

A very inportant distinction between the Young case and M.
Orso’s case grows out of the different purposes for which the
structured settlenents and annuities were used in each case. The
structural settlenent of a personal injury claim an outgrowth of
the historic public policy of excluding tort-based recovery from
federal incone taxes, is specifically approved and encouraged by

the Internal Revenue Code, |IRS revenue rulings, and |IRS tax

letters. The use of a structural settlenent arrangenent to defer
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t he paynent of federal inconme taxes on attorney’s fees has not been
approved by tax laws and regulations but has been expressly
di sapproved of by the IRS.

In one formor another, Congress has expressly excluded from
gross incone tort damages recei ved on account of personal injuries

since 1918. See Roener v. Conmm ssioner of Internal Revenue, 716

F.2d 693, 696 (9'" Cr. 1983) (citing the Revenue Act of 1918 §
213(b)(6), 40 Stat. 1066). A “probable purpose” for this special
exclusion is that “Congress nmay have intended to confer a
humani tarian benefit on the victim or victinms of the tort.”

Norfolk and Western Railway Co. v. Liepelt, 444 U. S. 490, 501

(1980) (Bl ackmun, J. dissenting); see also Epneier v. United States,

199 F.2d 508, 511 (7" Gr. 1952).

The structured settlenment of personal injury clains has been
approved as a nethod by which the claimnts may receive the non-
taxabl e principal settlenment amount in periodic paynents and al so
recei ve the benefit of earnings on the principal amunt as tax free
enhancenents of each periodic paynent. |In contrast, if a personal
injury claimnt accepts a lunp sum cash settlenent and uses it to
purchase his own annuity, the interest or gains earned on the
principal sum of the annuity could not be excluded from the
claimant’ s taxabl e i nconme. By configuring a structured settl enent

as one of those specifically approved by the Internal Revenue Code
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and Revenue Rulings, however, the personal injury claimnt my
acconpl i sh the sane end wi t hout incurring additional incone taxes.

As the Court of Appeals in Wstern Union Life Assurance Co.

v. Hayden, 64 F.3d 833, 839 (39 Cir. 1995), expl ai ned:

Structured settlenents are a type of settl enent desi gned
to provide certain tax advantages. In a typical personal
injury settlenent, a plaintiff who receives a |unp-sum
paynment may exclude this paynment from taxable inconme
under |.R C. S 104(a)(2) (providing that the anmount of
any damages received on account of personal injuries or
sickness are excludable from incone). However, any
return fromthe plaintiff's investnent of the |unp-sum
paynment is taxable investnent incone. |In contrast, in a
structured settlenent the claimant receives periodic
paynments rather than a lunp sum and all of these
paynments are consi dered damages received on account of
personal injuries or sickness and are thus excl udable
from incone. Accordingly, a structured settlenent
effectively shelters fromtaxation the returns fromthe
i nvest ment of the | unp-sumpaynent. See Rev. Rul. 79-220,
1979-2 C.B. 74. See also Sen.Rep. No. 97-646, 97th
Cong., 2d Sess. reprintedin 1982 U S.C. C. A N 4580, 4583
(explaining that Pub.L. No. 97-473, 96 Stat. 2605,
codified Rev.Rul. 79-220 at 26 U. S.C. S 104(a)(2)).

®Structured settlenents provide advantages for both the plaintiff, the
def endant, and the defendant’s liability insurers. daimants can exclude all of
t he paynents fromtheir gross incone for federal tax purposes, and the paynents
can be nade dissipation-proof, secure, nmanagenent-free, and the paynents can be
configured so that the recipient cannot outlive them defendants and liability
insurers can often secure settlenents for |ess noney than is required for all-
cash settlenents, and they can assign their obligation to nake periodi c paynents
to avoid a continuing liability to make the future paynents. See Paul J. Lesti,
Structured Settlenents § 1.1 (2d ed. 1993).
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I n Revenue Ruling 79-220, the IRS held that the exclusion from
gross incone provided by |.R C. § 104(a) applied to the full anount
of the nonthly paynents received by the plaintiff in settlenment of
a personal injury damage suit “because [the plaintiff] had a right
to receive only the nonthly paynents and di d not have the actual or
constructive recei pt or the econom c benefit of the | unp-sumanount
that was invested to yield that nonthly paynent[;]” and if the
plaintiff should die before the end of 20 years, the paynents nade
to the plaintiff’s estate under the settlenent agreenent are al so
excludable frominconme under |.R C. § 104. Rev.Rul., 1979-2 C. B
74.

The configuration of the structured settlenent at issue in
Revenue Ruling 79-220 has been closely followed in nany subsequent
cases. Inthe situation addressed by the ruling, the plaintiff, an
i ndi vidual, sued the defendant for damages for personal injuries.
Before trial, the plaintiff accepted an offer by the defendant’s
liability insurer to settle the suit for a |unp-sum paynent of
$8,000 and the liability insurer’s agreenent to provide the
plaintiff wth the di scounted present val ue of the nonthly paynents
of $250 for plaintiff's lifetime or 20 years, whi chever is |onger,
the paynments to be made to plaintiff's estate after plaintiff's
death if plaintiff should die before the end of 20 years.
Plaintiff had no right to nonthly inconme (the present value of

which, at date of settlenent, was less than the total nonthly
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paynments to be provided) or to control the investnent of that
amount. See Rev. Rul. 79-220.

To provide the nonthly paynents for the plaintiff, the
defendant’s liability insurer purchased a single premum annuity
contract froma life insurance conpany. The defendant’s liability
i nsurer advised the life insurance conpany issuing the annuity to
make paynents directly to plaintiff. However, the defendant’s
liability insurer is the owner of the annuity contract and has al
ri ghts of ownership, including the right to change the beneficiary.

“[The plaintiff] can rely on only the general credit of [the

defendant’s liability insurer] for collection of the nonthly
paynents.” 1d. (enphasis added).?’

The I RS concl uded that under these circunstances, “there is a
continuing obligation by the defendant’s liability insurer to pay
$250 per nmonth to plaintiff for the agreed period. The liability

insurer's purchase of a single prem um annuity contract fromthe

"The Liberty Mitual structured settlenent agreement contained nearly
i denti cal | anguage regardi ng the obligationto make periodic paynents: “Plaintiff
is and shall be a general creditor to the Defendant [Cook Construction] and/or
the Insurer [Liberty Mitual]. Said payments cannot be accel erated, deferred,
i ncreased or decreased by the Plaintiff and no part of the paynments called for
herein or any assets of the Defendant and/or the Insurer is to be subject to
execution or any legal process for obligation in any manner, nor shall the
Plaintiff have the power to sell or nortgage or encunber sanme, or any part
thereof, nor anticipate the sane, or any part thereof, by assignnment or
otherwise.” It al so provided that “The Defendant or the I nsurer may fund Peri odi c
Paynent s by purchasing a ‘qualified funding asset,’” within the nmeani ng of Section
130(d) of the Internal Revenue Code, in the form of an annuity policy from
Li berty Life Assurance Conpany of Boston. Al rights of ownership and control
of such annuity policy shall be vested in the Defendant or the Insurer. The
Def endant or the Insurer nmay have the Annuity Carrier [Liberty Life] nmail
paynents directly to the Plaintiff.”

That this settlenent agreenment was designed to conport with the nodel
approved in Revenue Rule 79-220 could not be clearer.
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[life] insurance conpany was nerely an investnent by the liability
insurer to provide a source of funds for the liability insurer to
satisfy its obligation to the plaintiff. . . . J[and] the
arrangenent was nerely a matter of conveni ence to the obligor and
did not give the recipient any right in the annuity itself.” |d;
see also Rev. Rule 79-313 (sane result where liability insurer “M
agrees to nake periodic paynents w thout purchasing an annuity and
facts indicated that the personal injury plaintiff’s “rights

against M are no greater than those of Ms general creditors.”)

(enphasi s added).
Until 1983, the utility of structured settlenents was |ess
than it is today because of the credit risks recipients at that

time were required to assune. See Hayden, 64 F.3d at 840 (citing

WIlliam Wnslow, Tax Reform Preserves Structured Settlenents, 65

Taxes 22, 24 (1987)). Because the annuity was nerely a nmatter of
convenience and did not give the recipient any right in the
annuity, in the case of the settling defendant's default the
plaintiff could not seek redress fromthe annuity issuer. See id.
This presented a problemif the settling defendant's general credit
risk was high. See id.

|. R C. 8§ 130 was enacted by Congress to solve this problem
See Sen.Rep. No. 97-646, 97th Cong., 2d Sess. reprinted in 1982
US CCAN 4580, 4583. Section 130 allows a tax-neutra
transaction in which the settling defendant assigns and a third

party assunes the obligation to make peri odi c paynents under nobst
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section 104(a)(2) structured settlenents. See Hayden, 64 F.3d at

840. When the third party assignee, usually a conpany in the
busi ness of assum ng periodic paynent obligations and financing
them by purchasing annuities fromlife insurance conpanies, has a
credit rating superior to that of the settling defendant, or the
defendant’s liability carrier, such an assignnent and assunption
agreenent benefits the plaintiff by allowing her to rely on the
assi gnee's superior credit. See id. (citing Wnslow, supra).

A key characteristic of an I RS approved structured settl enent
is that the beneficiary of the settlenent does not have actual or
constructive recei pt of the econom c benefit of the | unp-sumanount
that was invested to yield the nonthly paynents. See id. at 839-40
(citing Rev.Rul. 79-220). “[T]he arrangenent [is] nerely a matter
of convenience to the obligor and [does] not give the recipient any
right in the annuity itself.” Rev.Rul. 79-220. Significantly,
and contrary to the mpjority’s m staken belief, the fact that a
plaintiff in a personal injury structured settlenment “can rely on
only the general credit” of the defendant or its liability insurer
does not constitute “actual or constructive receipt or the economc
benefit of the lunp sum amount” invested to yield the nonthly
paynments. See id. Moreover, also conflicting wwth the majority’s

notion, I.R C. 8 130(d) recognizes as a “‘qualified funding asset
any annuity contract issued by a conpany licensed to do
busi ness as an insurance conpany under the |aws of any State, or

any obligation of the United States, if . . . such annuity contract
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or obligation is used by the assignee to fund periodic paynents
under any qualified assignnent” and certain other requirenents are
met. |.R C. 8 130. This court, of course, may not be bound for
all purposes to adopt the Internal Revenue Code’s concepts of
“actual or constructive receipt of the benefit of the lunp sum
anount invested” or “annuity.” But we are Erie-bound to decide the
question of what constitutes an annuity under the state exenption
statute as the state suprenme court woul d. | believe that it is
extrenely unlikely that the Louisiana Suprene Court woul d decide
that an annuity recognized as appropriate for use in a persona

injury structured settlenent configured in accordance with Revenue
Ruling 79-220, |I.R C 8 130, and other tax laws and regul ations
does not also constitute an annuity for pur poses  of

La. R S. 22: 647(B). See 2 A N Yiannopoulos, Louisiana Cvil Law

Treatise: Property 8 150 (Supp. 2000) (“For excellent analysis of

the nature of annuities and the governing law, see In re Oso, 219

B.R 402 (Bankr. M D. La. 1998) (property exenpt from
bankruptcy)”).

Orso entered two personal injury structured settlenents to be
funded with annuities and configured in accordance with |.R C. 8§
130 and Revenue Ruling 79-220. Oso settled with Cook Construction
Conpany and its liability insurer, Liberty Miutual | nsurance Conpany
for a cash sumpaid at settlenment and Liberty’s obligation to nmake
periodic nonthly paynments to Orso or to his death beneficiary for

30 years. Orso agreed that Cook Construction Conpany or Liberty
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Mutual may fund the periodic paynents by purchasing a qualified
funding asset’, wthin the neaning of Section 130(d) of the
Internal Revenue Code, in the form of an annuity policy from
Li berty Life Assurance Conpany of Boston.” Subsequently, Liberty
Mut ual purchased such an annuity from Liberty Life in accordance
with the structured settlenent. The structured settlenent
agreenent provided that Orso is and shall be a general creditor to
Cook Construction Conpany and Liberty Miutual. As Revenue Ruling
79-220 and I.RC § 130 nmke clear, however, Oso s general
creditor status does not constitute his actual or constructive
recei pt or the economc benefit of the | unp-sum anount or prevent
the annuity from being a valid annuity and “qualified funding
asset.” The structured settlenment between Orso, Valerie Canfield
Oso (Oso’s wife at that tinme), and The State of Louisiana
foll owed the configuration authorized by I.R C. §8 130. The O'sos
agreed to release the State and the State agreed to nake periodic
mont hly paynents to Orso for thirty years. The parties al so agreed
that the State would assign the obligation to nake periodic
paynments to Conseco Annuity Guarantee Conpany in substitution for
the State’s obligation and that Conseco would fund the obligation
by purchasing an annuity from Western National Life |nsurance
Conpany. In accordance with the structured settl enent agreenent,
Conseco purchased an annuity from Western National Life. The
settl enment agreenent provides that Conseco, as owner of the annuity

contract, possesses the sole authority to designate a change of
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beneficiary, but that such a request by the payee shall not be
unreasonably wi t hhel d.

Both of the structured settlenent agreenents entered by O so
wth the state and with Cook Construction and Liberty Mitual
provided that the periodic paynents cannot be accelerated,
anticipated, assigned, alienated, seized, executed upon, or
subjected to other |Ilegal process. As the bankruptcy court
correctly found, Orso’ s personal injury structured settlenments with
the State of Louisiana and with Cook Construction Conpany were
funded by annuities and “structured so as to fall wthin the
protection of 88 104 and 130 of the Internal Revenue Code, so that
as broadly as possible, the proceeds of the annuities would be
excluded fromOrso’s gross annual inconme for tax purposes, and the
ot her parties could receive any benefits afforded by the Code.” 219
B.R at 452; see also id. at n.89.

Al t hough attorney’s fees, unlike plaintiffs’ personal injury
recovery, are includable in gross incone for federal inconme tax
pur poses, sone attorneys representing claimnts have attenpted to
defer their fees when settling a case involving structured
settlenments. However, the |IRS has specifically targeted this type
of deferred conpensation. See Lesti, supra, at § 15:10.

In IRS National O fice Technical Advice Menorandum Letter
9134004 (May 7, 1991), an attorney’'s fee was included in the
current taxable year even though he did not own the annuity, only

the ability to receive the paynents. The settlenent agreenent of
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a personal injury lawsuit directed part of the paynents that were
to paid to the plaintiff to be paid to the attorney. These
paynments directed to the attorney were in full discharge of the
plaintiff’s obligation to pay the |awer for services. The
liability insurer assigned its obligation to an assi gnee insurance
conpany and paid a |unp sum anount sufficient for the assignee to
purchase an annuity contract to cover the future paynents as stated
in the settlenent agreenent. For the attorney’'s paynents an
annuity policy was purchased by the assi gnee i nsurance conpany and
the attorney was designated as both the annuitant and payee. See
Lesti, supra, at § 15:10.

The Technical Menorandum reviewed the economc benefit
doctrine under which a service recipient’s creation of a fund in
whi ch a service provider has vested rights will result in inmmediate
inclusion of the anobunt funded in the service provider’s gross
incone. |If the service provider’'s interest is nonforfeitable, a
fund is created when an anmount is irrevocably deposited with a
third party. Because the promse to pay the attorney his fee was
funded, secured and guaranteed by the paynent of consideration to
an unrelated third party, the attorney’'s right to receive the
annuity’'s paynments were nonforfeitabl e property under Section 83 of
the IRS Code and made his entire fee taxable in the year the
annuity was purchased. See id.

On the other hand, in Childs v. Comm ssioner, 103 T.C. 634

(1994), aff’'d, 89 F.3d 856 (11'" Cir. 1996), the Tax Court held in
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two cases that attorney beneficiaries of structured settlenents
were entitled to favorable tax treatnent. The factual situations
were simlar. The liability carriers were the obligors, the policy
owner was the assignnment conpany, the attorneys were only the
beneficiaries of the policies, the owner could change the annuity
beneficiaries, the paynents could not be accelerated, deferred,
i ncreased or decreased by the recipients, and the attorneys had
only general creditorship rights against the assignnent conpany.
See id. at 651. The Tax Court concluded that in one case since the
attorneys did not own the policies, and because the owner could
change annuitants or beneficiaries without the attorneys’ consent,
the prom ses to pay the attorneys under the structured agreenent
were not funded prom ses. See id. In the second case the Tax
Court found that since the attorneys were neither the owners nor
were they irrevocabl e beneficiaries, this nmeant the annuities were
unfunded. See id.; see also Lesti, supra, at 815.10.1 (Cum Supp.
1999).

Consequent |y, Young's attenpt to exclude and defer his taxabl e
i ncone open attorney’s fee account with an annuity in a structured
paynment arrangenent was generically different fromOso's |I.RC
and | RS approved structured settlenents. In the Oso settlenents,
whi ch were carefully configured in accordance with Revenue Ruling
79-220 and |.R C. 8§ 130, annuities were purchased and owned by the
obligor and the assignee solely for their convenience to fund

their obligation to nmake periodic paynents of initially non-taxable
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personal injury danmages recovery to Orso, the personal injury
plaintiff. Oso had no constructive receipt or economc interest
in the | unp-sum anount invested by others, no right to accelerate
or control the periodic paynents, and no interest in the annuity.

On the other hand, Young’'s structured arrangenent, if not a
conpl ete sham or sinmulation as the Young courts indicated, was in
all probability not a lawful defernment of taxable incone, but
i nstead appeared to be an attenpt by Young to enjoy tax breaks
while at the sane tine refusing to discharge his clients fromtheir
attorney fee obligation and retaining the right to treat the
annuity as an exigi bl e open account receivable.

3.

In the present case, neither the bankruptcy judge nor the
district court found fraud or any other fact justifying the
di sal l owance of M. Orso’'s exenption. As there is no evidence to
warrant reversing for clear error on these factual determ nations,
the district and bankruptcy court judgnents should be affirned.

On t he ot her hand, the bankruptcy court’s decision to disallow
the debtor’s exenption, affirnmed by the district and by this court

in Young v. Adler, 806 F.2d 1303 (5'" Cir. 1987), was arguably

supported by evidence of the debtor’s incone tax chicanery and
constructive or actual intent to defraud his creditors. M. Young,
an attorney, filed a voluntary petition for relief under Chapter 7
of the Bankruptcy Code on July 20, 1984. He did not list in his

schedules inconme in the sum of $1,875.00 per nmonth from First
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Col ony Life I nsurance Conpany paid pursuant to an annuity contract
dated July 1, 1982.!® The Trustee nobved that the owner of the
contract, a structured settlenent conpany, be directed to pay al
future annuity paynents to the Trustee, and that M. Young be
required to turn over the sumof $11,250.00 which he had received
pursuant to the annuity contract subsequent to the filing of the
petition. See id. at 1304-05. The Debtor subsequently anended his
Statenent of Financial Affairs including the annuity as persona
property in Schedule B-2 and claimng such property as exenpt in
Schedule B-4. The Debtor listed the annuity in his "Sunmary of
Debts and Property" as having a zero val ue because he clained to
have no interest in the annuity since he is only the beneficiary
not the owner of the annuity. See id. at 1304.

The bankruptcy court decided that the nonthly paynents were
sei zabl e and not exenpt under La.R S. 20: 33 and 22: 647 as paynents
under an annuity contract, that the owner of the contract shoul d be
directed toremt all future paynents to the Trustee, and that the
Debt or should turn over to the Trustee the sum of el even thousand

two hundred and fifty and no/ 100 ($11, 250. 00) dol |l ars whi ch he had

The annuity contract resulted from M. Young's representation of the
surviving spouse and children of a M. Fanguy in a death claim against an
offshore logistics conmpany, affiliated conpanies and their insurance
underwriters. A structured settlenment was entered into by and between all
parties in interest, including M. Young as counsel of record. This agreenent
provi ded M. Young $25,000 i nmedi ately, and nonthly paynments of $1,875 for the
period of fourteen years, beginning on August 1, 1982 and term nating on July 1,
1996. The nonthly paynments were to come froman annuity contract, purchased by
Gerald J. Sullivan & Associates, a structured settlenent firm fromFirst Col ony
Li fe I nsurance Conpany, for the benefit of M. Young. See id.
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recei ved post-petition pursuant to the paynents on the debt owed

him by the Underwiters. See Matter of Younqg, 64 B.R 611, 612

(Bankr. E.D. La. 1986). The district court affirmed after the
debtor appealed. See id. at 616.

On further appeal, this court held that “[w] hile the paynents
Debtor clains to be exenpt are, strictly speaking, an ‘annuity,’
they are al so accounts receivable. W nust, therefore, pierce the

veil of this arrangenent to determine its true nature.” 806 F.2d

at 1306 (enphasi s added). Thus, Young’s threshol d determ nation as
an Erie court necessarily was to deci de whet her the bankruptcy and
district courts had properly used Louisiana law to “pierce” or
disregard the structured settlenent and the annuity so as to
consi der whether the attorney debtor had inproperly converted or
di sgui sed his open account of earned attorney’'s fees in order to
defraud creditors or avoid taxes.

Under Louisiana law, the term “piercing” or “piercing the
veil” is used to describe an extraordinary renmedy in which the
courts permt a creditor to disregard or set aside his debtor’s
fraudul ent transfer or sinmulated transfer to a third person. This
remedy is the Louisiana counterpart to the Uniform Fraudul ent
Conveyance Act and the Uniform Fraudul ent Transfer Act, although
the Louisiana renedies are divided into three distinct actions.
“Piercing” and “piercing the veil” have also been used for the
process of disregarding the legal fiction that a corporation is a
| egal person separate fromits owners or agents. “Piercing” |egal
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forms under Louisiana law, as in other jurisdictions, is an
extraordinary renmedy, to be granted only rarely to prevent and
deter fraud or other abuses of juridical entities or transactions.

For exanple, the Louisiana Suprene Court has said that, in
general, courts have “disregard[ed] the corporate entity, or in
synonynous terns ‘pierce[ed] the corporate veil,’” when corporate
form has been used to ‘defeat public convenience, justify wong,

protect fraud, or defend crine. d azer v. Conmi ssion on Ethics

for Public Enpl oyees, 431 So.2d 752, 757 (La. 1983) (quoting United

States v. MIwaukee Refrigerator Transit Co., 142 F. 247, 255

(E.D.Ws. 1905)); see generally, 8 Genn G Mrris and Wendel | H.

Hol nes, Louisiana Civil Law Treatise: Business O ganizations §

32.01, et seq. (1999); 1 Fletcher, Corporations 88 41-48 (perm ed.

1974) .

Judge Al bert Tate, Jr., as a Louisiana appellate jurist, used
the term “piercing” to denote the technique of disregarding or
setting aside either corporate forns or |legal transfers. See

Al bert Tate, Jr., The Revocatory Action I n Louisiana Law, Essays on

The Gvil Law of Obligations, 133 (Joseph Dai now, ed. 1969); Tech

Concrete, Inc. v. Mity, 168 So.2d 347, 353 (La.App.3rd Cir.

1965) (“The very purpose of actions in declaration of sinmulation is
to pierce through self-serving acts and statenents of the parties
tothe sinulation, in order to prove a shamwhat these parties have

attenpted, by their pretended acts and declarations, to set up as
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a real and bona fide transaction. . . . “[T]he corporation itself
may be simulated and actually an alter ego of the Mitys.”).

Under Loui siana lawat the tinme of the Matter of Younqg , there

were three basic actions through which a creditor could “pierce,”
avoid or disregard his debtor’s fraudulent transfers: the
revocatory action, see La. Cv. Code, arts. 1969-1994 (1870), the
obli que action, see La. Gv. Code, art. 1990 (1870), and the action
in declaration of sinulation.'® See La. Cv. Code, art. 2239

(1870); see generally Tate, supra; Raynond Landry, The Revocatory

Action in the Quebec Civil Code: General Principles, Essays on The

Cvil Lawof Ohligations, id. at 115; Saul Litvinoff, The Action in

Declaration of Sinulation in Louisiana Law, i1d. at 139.

O these the revocatory action is the nost frequently used,
especially as an additional renedy to those provided for directly
by the Bankruptcy Code. See Tate, supra, at 138. It may be
brought by a creditor who is prejudiced at the tine by a fraudul ent
transfer nmade by his debtor to revoke or undo the transfer. To
show prejudi ce the creditor nust establish that the transfer caused
or increased the debtor’s insolvency. See La. Cv. Code arts.
1970- 1971 (1870). The renedy cannot be exercised by a person who

only becones a creditor of the transferee after the transfer. See

¥n Matter of Young, the annuity contract was entered and the bankruptcy
petition was filed prior to the January 1, 1985 effective date of the 1984
revision of the Louisiana Cvil Code Articles on conventional obligations or
contracts. The revised provisions for these actions are now codified under
different articles of the Gvil Code. See La. Cv. Code arts. 2025-28 (action
in declaration of sinulation), 2036-2043 (revocatory action), 2044 (oblique
action) (1985).
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id. art. 1993. The transfer to be set aside nust have been made
wth fraudulent intent or with fraud as a natter of |law. See id.
art. 1978. The action nust be brought within a year fromthe tine
the transfer was made, in a case of an unfair preference or
constructive fraud, or within a year fromthe tinme the judgnent was
obtained by the creditor, in a case of actual intent to defraud.

See id. arts. 1987, 1994; Gast v. Gast, 19 So.2d 138, 141 (La.

1944) .

The action in declaration of a sinmulation could be brought by
a creditor to set aside or pierce a purported transfer in order to
collect fromthe property as still belonging to the debtor.?° See
La. Cv. Code art. 2239 (1870); see also Tate, supra at 133

Litvinoff, supra at 141-42. A contract was a sinulation when, by

mutual agreenent, it did not express the true intent of the
parties. See Exposé Des Motifs of the Projet of Titles Ill and |V
of Book I'll of the Gvil Code of Louisiana 54. Under the revised

articles the essence of a sinulation is unchanged. See Mtter of

Zedda, 103 F.3d 1195 (5'" Cir. 1997) (explaining “sinmulation” under
La. Gv. Code arts. 2025-26 (1985)).
| f a debtor caused or increased his insolvency by failing to

exercise a right, the right could be exercised by the creditor

20The action in declaration of sinmulation is not always well understood
because at common | aw the objectives of the revocatory action and action to
declare a simulation are dealt with together under the heading of fraudul ent
conveyances. See Litvinoff, supra, at 139.
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t hrough an obl i que action unless the right is strictly personal to
the obligor. See id. art. 1990.

The Young courts nust have used the revocatory action or the
action to declare a sinulation, or both, to pierce or disregard the
annuity contract because these were the only renedies under
Loui siana law by which the debtor’s transfer or conversion of
assets could have been disregarded, avoided or declared non-
exi stent by the trustee. This court virtually said as nuch by
declaring that it nust “pierce the veil” of the structured
settlenent-annuity arrangenent to determne that its “true nature”
was nothing nore than the open account for attorney’ s fees that
Young had before the conversion.

Thus, reading Matter of Young as applying Louisiana lawin the

context of the Cvil Code, doctrine, and jurisprudence of the
revocatory action and action to declare a sinulation provides a
greater wunderstanding of the bankruptcy and district courts’
deci sions in Young and the principles this court nust have used to
justify the piercing or disregarding of the annuity contract in
that case for purposes of disallowi ng the exenption. The Trustee
could not have prevailed using the renmedies supplied directly by
t he Bankruptcy Code. The conversion of Young' s open account to an
annuity occurred nore than one year pre-petition, ruling out the
use of 8§ 548 to have it avoided or disallowed. But 8§ 544
authorized himto step into the shoes of a person who becane a

creditor prior to the transfer and still bring a tinely revocatory
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action or action to declare a sinmulation in order to avoid the

transfer of the account receivabl e and/ or pursue the property as if

it were still belonging to the debtor by disall ow ng the exenpti on.
4.

Section 522 of the Bankruptcy Code adopts the position that

the conversion of non-exenpt property, wthout nore, wll not

deprive the debtor of the exenption to which he woul d ot herw se be

entitled. See Matter of Reed, 700 F.2d 986, 990 (5'" GCir. 1983);

See also Matter of Swift, 3 F.3d 929, 930 (5'" Cir. 1993); Matter

of Perez, 954 F.2d 1026, 1029 (5'" Cir. 1992); Matter of Bowyer, 932

F.2d 1100, 1102 (5'" Gir. 1991); Matter of Mreno, 892 F.2d 417, 419

(5" Cir. 1990); WMatter of Chastant, 873 F.2d 89, 90-91 (5" Cir.

1989); Matter of Smiley, 864 F.2d 562, 566 (7" Cir. 1989); Norwest

Bank Nebraska, N. A v. Tveten, 848 F.2d 871, 874 (8'" Cir. 1988);

Ford v. Poston, 773 F.2d 52, 54-55 (4" Cir. 1985); In re Coates,

242 B.R 901, 905 (Bankr. N.D. Tex. 2000); In re Rothrock, 96 B. R

666, 669 (Bankr. N.D. Tex. 1988); In re Mody, 77 B.R 566, 578

(S.D. Tex. 1987), aff’'d, 862 F.2d 1194 (5'" Cir. 1989), cert. deni ed,

503 U.S. 960 (1992); In re Ford, 1986 W. 14997, at *3-4 (S.D. Tex.

Dec. 19, 1986); 4 Collier on Bankruptcy T 522.08[4] (15th rev. ed.

2000). The rational e behind this congressional decision was sumed
up by this court as follows: “The result which would obtain if
debtors were not allowed to convert property into all owabl e exenpt
property would be extrenely harsh, especially in those

jurisdictions where the exenption allowance is mninmal.” Reed, 700
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F.2d at 990 (citing and quoting 3 Collier on Bankruptcy, 1

522.08[4] (15'" ed. 1982)). Nevert hel ess, because of the
| egislative history of 8§ 522 approving prior disallowance for
fraud jurisprudence, it is well settled that the apparently bl anket
approval of conversion is qualified, allowng courts to deny
exenptions under the Act if there was extrinsic evidence of actual
intent to defraud and if the state | aw permts disall owance of the
exenption for fraud.? See id.

In Reed, this court approved of the bankruptcy court’s
application of state lawto determ ne both what property was exenpt
and whether the exenption was defeated by the eleventh-hour
conversion. See id. at 990. Further, the Reed court recognized
that the Texas constitutional and statutory protection of the
honmestead is absolute, and that there was state jurisprudentia
authority for the bankruptcy judge’ s interpretation of Texas lawto
allow the exenption in full regardless of Reed’'s intent. See id.
at 990-91 and n.2. Because the allowance of the exenption was not
chal | enged on appeal, however, this court stated that it did not
need to determ ne whether under Texas |aw the exenption would be
denied to property acquired wth the intention of defrauding

creditors. See id. at 991 and n. 2.

2lsee 4 Collier on Bankruptcy 9§ 522.08[4] (15" rev. ed. 2000) (“The
analytical problem with the cases that deny the debtor’s exenption in these
matters is that they often reach this conclusion without regard to the state | aw
t hat governs those exenptions. |If the state | awcreating the exenption does not
provide for its denial on these grounds, it is questionable that denial is

proper.”)
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Several renedies are possible when a conversion of nonexenpt
to exenpt property with actual or constructive fraudul ent intent
has occurred: (1) the transfer can be avoi ded under 8 548; (2) the
case, if filed as a Chapter 7, can be dism ssed for substanti al
abuse under 707 or the debtor can be denied a discharge under
8727(a)(2); (3) the debtor can be denied the exenptionif state | aw
permts disallowance for fraud; or (4) an equitable lien can be

i nposed on the exenpt property. See 2 Norton Bankruptcy Law and

Practice 2d 8§ 46:31 (1997)(citing authorities).

The bankruptcy trustee is given the special ability, under
section 544(a) of the Code, which gives the trustee the status of
a hypothetical creditor or bonafide purchaser, to step into the
shoes of such purchaser or a creditor of the debtor and utilize
applicable state lawto avoid a transaction that the creditor could
have avoided but for the intervening bankruptcy case. Section
544(b) gives the trustee the right to use applicable state lawto
avoid a fraudul ent transfer, separate and apart fromthe avoi dance
rights given the trustee under section 548. This significantly
expands the scope of the trustee’s avoi ding powers by enabling the
trustee to utilize generally |onger statutory reachback peri ods
than the one year tine frame permtted under section 548. See 5

Collier on Bankruptcy § 548.01[4].

The fact findings of the bankruptcy judge, affirmed by the
district court, are to be credited by this court unless clearly

erroneous. See Reed, 700 F.2d at 992 (citing Northern Pipe Line
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Constr. Co. v. Marathon Pipeline Co., 458 U.S. 50, 55 n.5 (1982);

Matter of Gary Aircraft Corp., 681 F.2d 365, 375 n.14 (5" Cir.

1982); Matter of Osterle, 651 F.2d 401, 403 (5'" Cir. 1981), cert.

denied, 456 U.S. 989 (1982)); see also, Mtter of Swift, 3 F.3d

929, 931 (5'" Gir. 1993); Mtter of Bower, 932 F.2d 1100, 1101-02

(5'" Gir. 1991). Lower court findings as to whether the conversion
of non-exenpt property to exenpt property was inpermssible are
critical. Because fraud is a factual finding, it will be reversed
only if clearly erroneous. Few, if any, of these cases have been

reversed on appeal. See 2 Norton Bankruptcy Law and Practice 2d

846: 30.

Thus, federal courts have the power to disallow or disregard
state exenptions if there is extrinsic evidence of fraud and if the
state law permts disallowance of the exenption for fraud.
Consequently, if the state exenption cannot be avoided or
di sregarded for fraud under state law, the exenption cannot be
deni ed by application of state law in a bankruptcy proceedi ng by a
bankruptcy court or other federal court.

The facts of the Orso case do not present any justification
for “piercing” or disregarding the exenption of his annuity
paynments or the annuity contract under Louisiana law. First, for
the reasons stated earlier, it is extrenely unlikely that M. O so
entered the structured settlenent funded by the annuities with the
intent to delay, hinder or defraud his creditors. M. Oso’s

accidental injuries caused himto becone nentally retarded. The
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structured settlenent agreenents — signed not only by M. Oso but
al so by Ms. Canfield (the instant creditor) — authorizing creation
of the annuity contracts were entered into in Septenber of 1989, a
full five years before the Chapter 7 petition was filed. Moreover,
M. Orso had been interdicted two years before the bankruptcy was
filed, and his nother was appointed his curatrix because he was
i nconpetent to handle his financial affairs.

Second, the structured personal injury settlenents and the
annuity contracts of which M. Oso is the beneficiary were
st andard, genui ne transactions. Unlike M. Young, M. Oso did not
convert an open account to an annuity with intent to del ay, hinder
or defraud creditors. Nor did M. Osoretain an exigible right to
full and imedi ate paynent of an open account debt against the
defendants as M. Young perhaps did by not releasing his clients
and the defendants in the structured settlenent. M. O'so has an
exigible right only to the periodic paynents as set forth in the
structured settl enent release. M. Oso has no interest in the
principal fund or source of the annuities such as the bankruptcy

court in Matter of Young found that M. Young had retai ned.

We ought not wait for other Louisiana courts of appeal to
follow the state Fifth circuit. The Louisiana Legislature has
interpreted La. R S. 22:647 so broadly as to exenpt the proceeds and
avai |l s of annuities nmeeting |.R C. 8 130's definition of qualified
funding assets in personal injury and sickness structured

settlenments. There is no Louisiana authority contrary to Abadie
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and Cashio. The Suprene Court has clearly inplied its approval of

the Louisiana Fifth Crcuit’s decisions in Abadi e and Cashio. CQur

Young decision is very clearly distinguishable from the present
case.

Wal den v. MG nnes, 12 F.3d 445 (5" Cr. 1994), in which we

hel d that paynments to a beneficiary under this type of annuity are
exenpt under an exenption statute of the sanme stripe as the one
here, is in accord wth the only pertinent Louisiana court
opinions. |In Walden, this court held exenpt, under a Texas statute
exenpti ng paynents of benefits fromannuities to enpl oyees used by
any enployer, paynents from an annuity used to fund a breach of
contract settlement.®® Simlarly, the district court in In re
Al exander, 227 B.R 658 (Bankr. N. D. Tex. 1998) held that paynents
froman annuity used in a structured tort settlenent were exenpt
under the sanme Texas statute as anmended in 1994 to unqualifiedly
exenpt any annuity issued by certain types of insurance conpanies
from seizure by the annuitant’s creditors; this statute is
virtually identical to Louisiana’s 8 647(B) in every respect

material to this case. The Eleventh Crcuit, in In re MCollam

13«The exenption was clainmed under Article 21.22 of the Texas |nsurance
Code, which allows exenption for, inter alia, benefits received ‘under any plan
or programof annuities and benefits in use by any enployer.’” Walden, 12 F.3d
at 448 (citing and quoting Tex.Ilns.Code art 21.22 (West Supp. 1991)) (enphasis
in original).

14Tex.Ins. Code art. 21.22 (West Supp.1994) provi des:

[A]l'l rmoney or benefits of any kind, including policy proceeds and
cash values, to be paid or rendered to the insured or any
benefi ci ary under any policy of insurance or annuity contract issued
by a life, health or accident insurance conpany, including nutual
and fraternal insurance, or under any plan or program of annuities
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986 F.2d 436 (11" Cir. 1993), held that annuity paynents in a
structured tort settlenent were exenpt under a Florida statute
closely simlar to the Louisiana statute.® M. Oso’'s situation
is not legally or factually distinguishable from countless other
personal injury cases throughout the nation, as well as in
Loui siana, Texas, and Mssissippi in which «claimnts have
innocently and in good faith entered bona fide structured
settl enents funded by genuine annuities. The exenption statutes in
all of these states are virtually identical. So far as | have been
able to determ ne, no court inthe United States has disall owed the
claimof an i nnocent personal injury or breach of contract cl ai mant
to a state exenption of his periodic paynents funded by an annuity
under a structured settlenent.

For the foregoing reasons, | dissent.

and benefits in use by any enployer or individual, shall:

(2) be fully exenpt fromexecution, attachment, or garni shment or
ot her process; [and]

(45.be fully exenpt fromall demands in any bankruptcy proceedi ng
of the insured or beneficiary.

15Section 222.14, Florida Statutes (1989) provides:

The cash surrender val ues of |ife insurance policies issued upon the
lives of citizens or residents of the state and the proceeds of
annuity contracts i ssued to citizens or residents of the state, upon
whatever form shall not in any case be liable to attachment
garni shnent or |egal process in favor of any creditor of the person
whose life is so insured or of any creditor of the person who is the
benefi ciary of such annuity contract, unless the i nsurance policy or
annuity contract was effected for the benefit of such creditor
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