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E. GRADY JOLLY, G rcuit Judge:
Thi s appeal presents evidence of several discrete schenes of

| ocal corruption involving ghost enployees, paynent of salary

ki ckbacks, and m suse of state governnent funds. Based on this
evidence and other related illegal <conduct, a federal jury
convicted the appellants, Chaney Phillips, the tax assessor for

St. Helena Parish, Louisiana, and Enmerson C. Newran, a political
ally, on all counts of a twenty-count indictnent, charging
conspi racy, mai | fraud, engaging in an illegal nmonet ary

transaction, theft involving a federally funded program noney



| aundering, and perjury.! The district court sentenced Phillips to
serve sixty nonths concurrently on each of counts 1, 2, and 16- 20,
and ni nety-seven nonths concurrently on each of counts 3, 4, and
5-14. The district court also ordered Phillips to pay restitution
in the sumof $225,587.56. The district court sentenced Newran to
fifty-one nonths for counts 1 through 15, with restitution in the
amount of $224, 404. 56.

We reverse their convictions with respect to theft involving
a federally funded program 18 U S.C 8§ 666, because we find no
adequate relationship between the tax assessor’s office and the

federal funds. As the noney | aundering convictions under counts

The individual counts of the indictnment are addressed to
particul ar schenes. No count pertains to the full range of alleged
mal f easance. Specifically, the twenty-count indictnment charged
Phillips and Newmran jointly with (count 1) conspiracy to commt
mail fraud in violation of 18 U S.C. § 1341 and to engage in an
illegal nonetary transaction in violation of 18 U S C § 371
(related to Newran’s first appearance on the payroll in 1990 and
Jean Newman’ s al | eged pseudo- enpl oynent 1990-92), and to viol ate 18
US C 8§ 666; (count 2) mail fraud in violation of 18 U . S.C. § 1341
(involving negotiation of a $15,000 life insurance check after
Jean’s death); (count 3) an illegal nonetary transaction in
violation of 18 U.S.C. 8 1957 (related to the sane $15, 000 check);
(count 4) theft concerning a federally funded programin violation
of 18 U S.C. 8§ 666 (concerning Newrman’s 1995 alleged pseudo-
enpl oynent only); and (counts 5-14) noney |aundering in violation
of 18 U S.C. 8 1956 (involving financial transactions with respect
to the enploynent checks from Newran's 1995 alleged pseudo-
enpl oynent). Count fifteen charged Newman alone with perjury
before the Gand Jury in violation of 18 U S.C. 8§ 1623 (related to
fal se sale of a horse to Phillips and Phillips’ s hardware account).
Finally, counts sixteen through twenty charged Phillips with five
addi tional counts of mail fraud in violation of 18 U S.C. 8§ 1341
(related to Phillips’s clothing store schene).



five through fourteen are tied wholly to the §8 666 charge, the
convi ctions under counts five through fourteen also are reversed.
W affirm the convictions, however, on all the indictnent’s
remai ni ng counts.

I

Phillips served as the elected Tax Assessor for St. Hel ena
Parish, Louisiana, from 1981 to 1997. In 1997, Phillips was
el ected sheriff for St. Helena Parish and served in that capacity
until his conviction. Newran, a friend and political supporter
owned and operated a hardware store in Geensburg, St. Helena
Parish, with his first wife, Jean. After along illness, Jean died
of cancer in July of 1992.

The evidence focused on several different schenes involving
Phillips and Newran. From a nonetary perspective, the nost
significant of these was an i nsurance schene that ran from 1990-92.
Triggering the schene was the Newmrans’ |oss of health insurance
sonetine in late 1989 or early 1990. Starting in 1990, Phillips
pl aced Newman and his wife Jean on the assessor’s payroll so that
they woul d be eligible for health i nsurance benefits. The Newrans
purportedly were hired to assist in bringing the assessnent
district in conpliance with state property assessnent regul ations
and/or to act as “spotters” for the assessor’s office. Their

owner shi p and managenent of G eensburg’ s |argest hardware store



supposedly allowed themto | ook for signs of new construction or
property i nprovenent that woul d affect a property’ s assessed val ue.
According to the defendants, the parish’s |ack of a building code
or permt system necessitated that soneone fill this role.?

Phil i ps enpl oyed Newran for three nonths. Thereafter, Newman
resigned the position, only to be replaced by Jean on the
assessor’s payroll. She remained there through June 1992, one
month prior to her death. The governnment contended that the
Newnans either did no work for their $800 per nonth paychecks or
they did insufficient work for this salary. The evidence at trial,
especi al |y when vi ewed nost favorably fromthe point of viewof the
governnent as the prevailing party, allowed the jury reasonably to
concl ude that the Newrans did little or no work for these benefits,
and that the Newrans ki ckbacked their salaries to Phillips.

While on the payroll in this period, the Newrans received a
gross salary totaling $23,200. They also received $177,538.19 in
health insurance benefits through the Louisiana Assessors’
| nsurance Fund (“LAIF"). Additionally, as part of the benefits
conferred by the i nsurance pl an, Newran recei ved a one-tine $15, 000

paynment as beneficiary of Jean’s LAIF life insurance policy.

2The testinony showed that Phillips also paid two other
i ndi vi dual s--Laura Bankston and Patricia Easley--relatively snall
amounts, $150 per nonth over a ten- to fifteen-year period, to
performthis role.



There were other schenmes. The “hardware schenme” relates to a
| ater period of enploynent, starting approxi mately two and one-hal f
years later in February 1995, when Newran again appeared on the
payroll of the assessor’s office. He remained there for ten
months. During this period, Newran recei ved paychecks anmounting to
$8, 000, or $4,758 after taxes. Newran credited this entire anmount
to Phillips’s account at Newman's hardware store. Phillips and
Newman contended that the credits to Phillips’s account stenmmed
fromthe sale of a horse that Phillips allegedly sold to Newman.

The “clothing schene” involved Phillips only. On three
occasions Phillips charged personal itens of clothing froma nen’s
store to the assessor’s office. The store billed these charges to
the assessor’s office as enpl oyee uniforns. Upon |earning of the
investigation into the activities of the assessor’s office,
Phillips paid cash to the store owner and received in return a
refund check with which to reinburse the assessor’s office. The
store’s proprietor, David Al bin, testified at trial to these
transacti ons.

Still another schenme was introduced at trial, although not
alleged in the indictnent: a vote-buying schene. The governnent
i ntroduced this evidence to show intent and notive under Fed. R
Evid. 404(b). As we noted, in 1997, Phillips ran for sheriff in a

special election and won. During this election, Newran paid two



individuals to vote for Phillips. An individual brought potenti al
voters to Newran's hardware store, where they checked in wth
Newman. They next went to the courthouse and voted; then they
returned to the store where Newran paid each of themtwenty doll ars
for voting for Phillips. The individuals receiving noney for their
votes, as well as the go-between and Newran, were arrested and
charged in conjunction with these crines by state officials.
Phillips was never charged in this matter. |Indeed, an effort to
inplicate Phillips in this schene failed when he rebuffed an
approach by the governnent’s inforner.
|1

We first set out the various standards of reviewthat will be
applied in our review of these convictions. First, we reviewthe
conviction “view ng the evidence in the |ight nost favorable to the
governnent, [to determ ne whether] a rational trier of fact could
have found the essential elenents of the offense beyond a

reasonabl e doubt.” United States v. Geer, 137 F. 3d 247, 249 (5th

Cir. 1998). W review questions of |aw and application of statutes

de novo. See Voest-Al pine Tradi ng USA Corp. v. Bank of China, 142

F.3d 887, 891 (5th Gr. 1998); United States v. Westnorel and, 841

F.2d 572, 576 (5th Gr. 1988). W review the district court’s

adm ssion of evidence for an abuse of discretion. See United

States v. Pace, 10 F.3d 1106, 1113 (5th Gr. 1993). |If we find an




abuse of discretion, the harml ess error doctrine is applied. See

United States v. Skipper, 74 F.3d 608, 612 (5th Cr. 1996). W

thus affirmevidentiary rulings unless the district court abused
its discretion and a substantial right of the conpl aining party was

affected. See United States v. Asibor, 109 F.3d 1023, 1032 (5th

Cr. 1997).
[ 11
We first consider the 18 U.S. C. §8 666 convictions, convi ctions

that stem only from Newran’s 1995 enploynent.® Section 666, is

W need not address the conspiracy count (count 1), or the
mail fraud counts (counts 2 and 16-20). Wth respect to the
conspiracy count (count 1), the appellants were charged wth
engaging in a conspiracy to violate three laws of the United
States; that is, the mil fraud statutes (8 1346), the noney
| aundering statutes (for negotiating the $15,000 check) (8§ 1957),
and theft froma federally funded program (8 666). In reversing
the theft froma federally funded programconviction (count 4), and
t he noney | aunderi ng convi ctions (counts 5 through 14), effectively
we have held, by concluding that the record here does not support
the essential elenents of the crinmes, that the illegal conspiracy
did not enconpass these crimnal statutes. Nevertheless, we find
nothing in the briefs that challenges the conspiracy conviction
based on the mail fraud statute, and, to be sure, the evidence
clearly is sufficient to support such a conspiracy; consequently,
the convictions of each of the defendants under count 1 are
af firmed.

Count 2 of the indictnment, alleging mail fraud, relates only
to the 1990-92 schene, and charges that Phillips and Newman devi sed
a schene, and in order to effectuate the schenme, know ngly caused
a check paynment to Newran in the anount of $15,000 to be sent and
delivered by the United States Postal Service. This check was paid
under the insurance policy to Newran, as beneficiary, upon the
death of his wfe, Jean. Counts 16-20 relate to the “clothing
schene” involving Phillips alone. These counts charge that
Phil l'i ps devised a schene to defraud the assessor’s office for his
personal benefit, by instructing, on tw occasions, a clothing



entitled “Theft or bribery concerning prograns receiving Federal

funds.”* The elenments of the crine as presented by the

store proprietor to bill the assessor’s office for suns | abel ed as
| adi es uni form purchases, which were, in fact, personal purchases
of clothing for hinself. The invoices were sent by the mails, and
the assessor’s office paid these invoices through the mails. Each
of these uses constitutes a count of the indictnent. The | ast
count goes to Phillips's attenpt to coverup his schene by
requesting that the store refund noney to the assessor’s office,
again through the mails. On appeal, they are not contesting that
the governnent’s evidence failed to establish the crine of mail
fraud, either wth respect to the life insurance check or the
clothing store schene. In any event, the evidence is clearly
sufficient to sustain these convictions under this count and the
convictions on counts 2 and 16-20 are affirned.

Count 3 charges that Phillips and Newnman engaged in an ill egal
nmoney transaction involving property derived frommil fraud when
Newman negoti ated t he $15, 000 death benefit check, in violation of
18 U S.C § 1957. Wth respect to count 3, only Phillips
chal | enges his conviction, arguing that he cannot be held to have
ai ded and abetted Newman in this crine. This is an issue we
di scuss later and in which we find no nerit. The convictions of
each of the defendants on count 3 are affirned.

‘“The statute states in relevant part:

(a) Whoever, if the circunstance described in subsection
(b) of this section exists-

(1) being an agent of an organization, or of a
State, local, or Indian tribal governnent, or any agency
t her eof -

(A) enbezzles, steals, obtains by fraud, or
ot herwi se wi t hout authority know ngly converts to the use
of any person other than the rightful owners or
intentionally m sapplies, property that-

(i) is valued at $5,000 or nore and

(ii) is owed by, or is under the care,
custody, or control of such organi zati on, governnent, or
agency; or

(B) corruptly solicits or demands for the
benefit of any person, or accepts or agrees to accept,
anything of value from any person, intending to be
i nfl uenced or rewarded in connection with any business,



prosecution under the facts in this case and as set forth by the
district court in its jury charge are: (1) the defendant is an
agent of the relevant state or |ocal governnent or agency; (2)

which received in excess of $10,000 under a federal program
involving a federal grant, etc.; (3) the defendant commtted the
statutorily proscribed acts with respect to property that was owned
by, or under the care, custody, or control of the state or | ocal

gover nnment or agency; and (4) the property at issue had a value in
excess of $5, 000. The defendants focus their argunent only the

first elenent, i.e., that Phillips had an agency relationship with

transacti on, or series of transactions of such
organi zati on, governnment, or agency i nvol vi ng anyt hi ng of
val ue of $5,000 or nore; . . .

(b) The circunstance referred to in subsection (a) of
this section is that the organization, governnment, or
agency receives, in any one year period, benefits in
excess of $10,000 under a Federal program involving a
grant, contract, subsidy, |oan, guarantee, insurance, or
ot her form of Federal assistance.

(d) As used in this section-

(1) the term “agent” neans a person authorized to
act on behal f of another person or a governnment and, in
the case of an organization or governnent, includes a
servant or enployee, and a partner, director, officer,
manager, and representative.

(2) the term“governnment agency” neans a subdi vi si on
of the executive, legislative, judicial, or other branch
of governnent, including a departnent, independent
establi shnent, comm ssion, admnistration, authority,
board, and bureau, and a corporation or other |egal
entity established, and subject to control, by a
governnment or governnents for the execution of a
governnental or intergovernnental program.



a recipient of federal nonies. |ndeed, given the evidence that was
admtted into the trial record (sonme of which is challenged on
adm ssibility grounds), the jury reasonably found on the evidence
before it that Phillips wongly converted funds of the assessor’s
office in placing Newran on the payroll in 1995, and that Phillips
corruptly accepted sonet hing of val ue fromsoneone who expected to
be rewarded in a transaction wth the assessor’s office, when
Phi | i ps accept ed ki ckbacks from Newman. > W shoul d nake cl ear that
the count charging a 8 666 violation did not allege the conduct
occurring with respect to the 1990-92 insurance scam

The federal funds in question were food stanps provided to
parish residents. The program was adm nistered, and the food
stanps issued, by an agency that was part of the parish
governnent.® Thus, the question is whether, for purposes of § 666,

Phillips as tax assessor was an agent of the parish.

SNewman was convi cted under § 666 as an ai der and abettor.

W meke specific note that the food stanps that constitute
the basis of this prosecution are a federal individual entitlenent.
There could be sone question whether individual entitlenent
benefits can constitute the benefits referred to in subsection (b).
The |anguage of this subsection appears to refer to federal
benefits provided to state and | ocal governnents qua governnents.
This reading would not be inconsistent with the |egislative
history. Cf. Fischer v. United States, = US _ , 120 S. . 1780,
2000 W 574360, *6-8 (mmjority opinion), *9 (Thomas, J.,
di ssenting) (May 15, 2000). This point, however, has not been
rai sed on appeal.

10



Consistent with the broad terns of the statute, the district
court instructed the jury that Phillips and Newman could be
convicted under the Act if it found Phillips to be authorized to
act on behal f a governnent or agency receiving federal funds. The
district court instructed the jury that “[u] nder Louisiana | aw, tax
assessors are parish officers.” The governnent argued to the jury
and it now argues before us on appeal that, for purposes of § 666,
St. Helena Parish is a local governnental body and the tax assessor
is a parish agent. Thus, the agency question in this appeal turns
entirely on whether Phillips was an agent of St. Hel ena Parish for
pur poses of § 666. For the reasons provided bel ow, we conclude
that Phillips was not an agent of St. Helena Parish under § 666.

1

In determ ning the proper neaning of “agent” as applied in
this case we start with its statutory | anguage. Under 8§ 666(a)(1)
and (b), the defendant nust “an agent of an organization,
government, or agency” that receives in excess of $10,000 in a one-

year period. See also United States v. Moeller, 987 F.2d 1134,

1137 n.9 (5th Gr. 1993)(“The defendant nust be an ‘agent’ of a
‘governnent agency’ that receives in excess of $10,000 from the
federal governnent within a one-year period.”). Subsection (d)(1)
broadly defines “agent” as “a person authorized to act on behal f of

anot her person or a governnent and, in the case of an organization

11



or governnent, includes a servant or enployee, and a partner,
director, officer, nmanager, and representative.” The question is
whet her this definition—conceding the elasticity of its general
wor di ng— properly can be read to make the tax assessor’s office an
agent of the parish for purposes of this 8 666 prosecution. As
part of 8 666, subsection (d)(1) nust be read in the context of
that statute whose purpose is to protect the integrity of federal

funds.” We know from the Suprene Court’s decision in Salinas v.

United States, 522 U. S. 52, 118 S. Ct. 469, 473-74 (1997), that the

funds i n question need not be purely federal, nor nust the conduct

in gquestion have a direct effect on federal funds. The statute

‘Qur application of agency principles fully conports with the

statute’'s legislative history. That history reveals Congress
concern wwth a defendant’s ability to admnister or control the
federal funds provided to a particul ar agency. In Wstnoreland, in

interpreting the legislative history, we stated that “Congress has
cast a broad net to enconpass local officials who may adm nister
federal funds, regardless of whether they do.” 841 F.2d at 577.
See also id. at 578 (“Although the extent of the federal
governnent’s assi stance prograns will bring many organi zati ons and
agencies within the statute’s scope, the statute limts its reach
to entities that receive a substantial anmount of federal funds and
to agents who have the authority to effect significant
transactions.”). See also United States v. Marnolejo, 89 F.3d
1185, 1192-93 (5th Cr. 1996), aff’d sub nom Salinas v. United
States, 522 U S 52, 118 S. . 469 (1997); United States v.
Jenni ngs, 160 F.3d 1006, 1012 (4th Gr. 1998) (“This
subsection . . . prohibits payoffs to state and | ocal officials who
i nfluence the distribution of federal funds.”); United States v.
Rooney, 37 F.3d 847, 851 (2d Cr. 1994) (interpreting 8 666's
“mani f est purpose” as “to safeguard finite federal resources from
corruption and to police those with control of federal funds.”)
(enphasi s added; citation omtted).

12



possi bly can reach m suse of virtually all funds of an agency that
admnisters the federal program in question. Id. It is a
different matter altogether, however, to suggest that the statute
can reach any governnent enpl oyee who m sappropriates purely | oca
funds, w thout regard to how organi zati onally renoved t he enpl oyee
is from the particular agency that admnisters the federal
program?® Thus, we think that, in the context of the facts of this
appeal and in the light of decided cases, the question of whether
Phillips was an agent of St. Helena Parish within the neaning of
8§ 666, turns on whether Phillips, as tax assessor, was authorized

to act on behalf of the parish with respect to its funds.® 10

8After all, the statute’'s title--“[t]heft or bribery
concerni ng prograns recei ving Federal funds”—-is sone evi dence t hat
Congress intended to address only illegal acts that concern

federal | y-funded prograns.

¢ have stated the question perhaps nore broadly than
necessary. See Salinas, 118 S.Ct. at 474 (suggesting statute m ght
require some mninmum degree of connection between the illega
conduct and the federal program funds) (“W need not consider
whet her the statute requires sonme other kind of connection between
a bribe and the expenditure of federal funds, for in this case the
bribe was related to the housing of a prisoner in facilities paid
for in significant part by federal funds thenselves. And that
relationship is close enough to satisfy whatever connection the
statute mght require.”). Because of the absence of evidence that
connects the assessor’s office to control or expenditure of any
funds of the parish, we need not consi der whether there is yet sone
renot eness of connection to federal funds that 8§ 666 wll not
reach.

The di ssent seens to suggest that we inpose a requirenent
under the statute that a defendant be authorized to act wth
respect to the agency’s funds. |If this is the suggestion of the

13



2

The answer to this question first requires an understandi ng of
the relationshi p between an assessor and a parish under Loui siana
aw. The Louisiana Constitution, as well as statute, establishes
assessnent districts as independent of parish governnent and
therefore, although Phillips was the tax assessor for property in
t he parish, the parish has no power, authority, or control over the
assessor’s duties or job. See La. Const. art. VI, 88 5(G and
7(B), and art. VIl, § 24 (“Tax Assessors”). An assessor’s duties
are set forth by state, not parish, |aw See, e.qg., La. RS
88 47:1324, 1903, 1956-57, 1993.' Phillips was not an officer of

the parish as a matter of |aw.

di ssent, the dissent conpletely m sconprehends the thrust of the
majority’s opinion. W sinply apply the statute to the facts of
this case in trying to determ ne whether Phillips was an “agent”
within the neaning of the statute. The statute also covers vari ous
conduct based on a defendant’s status as an enployee, partner,
director, officer, manager or representative of the organi zation
receiving federal funds, which may or nmy not require sone
relationship to the organization’s funds. |In the case before us,
however, as we have noted above, the question of agency status
under 8§ 666 ultimtely becones whether there was any rel ationship
between the tax assessor’s office and the parish funds. In sum
our opinion does not address the various forns of conduct that can
affect the integrity of federal funds.

IWe are aware that Phillips declared hinself a parish officer,
but his personal declaration cannot override state constitutional
and statutory authority to the contrary. Furthernore, whether he
personally declared hinself an officer of +the parish s
i nsignificant because a self-declared title has no bearing on his
ability to control parish funds or to bind the parish in any way.

14



Mor eover, the activities of the assessor are supervi sed by the
Loui siana Tax Comm ssion, a state board controlled by state
officials. See La. R S. § 47:1831-37. | ndeed, the cover story
for hiring Newman was the supposed need for extra help in
conmplying with state law and regulations governing property
reassessnment. The prosecution never chall enged that the assessor’s
duties are driven by state law and the state tax comm ssion, and
that the parish has no control over the assessor. !?

We further note that the assessor’s salary is not set by the
parish, the salary is not paid for by the parish, and the assessor
receives no enployee benefits from the parish. The assessor’s
office has a separate retirenent system and health and life
i nsurance benefits. See La. RS 88 11:401-83. The tax assessor’s
office receives no federal funds, and, in fact, is alnost wholly

sel f-funded by a tax m |l age.

12\\6 note that under standard agency principles, the ability
to control an individual is a necessary elenent in any agency
rel ati onship. See Restatenent of Agency (2d), 8 1. The dissent
regards agency principles as “irrelevant” because it is possibleto
construe Phillips as an individual “authorized [by the state] to
act on behalf of the parish.” W do not disagree, given the
unlimted breadth of the statute, that this reading is possible.
Such a reading, however, is contrary to the legislative history,
our precedent, and the case |law from the Suprene Court and our
sister circuits. A reasonable application of the statute precludes
t he sensel ess conclusion that an individual can be an agent of one
who exercises no control, direct or indirect, over that individual.

Bt is true that tax assessor geographical districts, with one
exception, are cotermnous wth the territory of each parish and

15



As the assessor’s office is statutorily and practically
renmoved from the parish governnent, so too is the reverse true
There is nothing in the record to indicate that Phillips had any
ability to control or adm ni ster enpl oyees or prograns or funds of

the parish. He had no |legal authority to bind the parish. There

that the assessor is voted into office by the electors of the
parish. It is also true that the taxes raised fromthe assessnent
district goto the parish. These connections, however, do not nake
Phillips an agent of the parish for purposes of § 666 when he has
no connection with any funds of the parish and when the parish has

no control over him weither directly or indirectly. Mor eover,
state lawrequiring the parish to provide office space, furniture,
and utilities illustrates the i ndependence of the assessor as this

provi sion would be unnecessary if the assessor’s officer were a
part of the parish governnent. See La. RS § 33:4713.

In an effort to neet the “nexus” requirenent, the dissent
| eans heavily on the hypothetical possibility that Phillips’s
fraudul ent paynents to Newman put the parish at risk of naking up
any shortfall resulting from the malfeasance of the assessor’s
of fice. The governnent, however, never suggested or established at
trial that this was a possibility. More inportantly, the fraud
must have the potential to affect the identified federal funds or
program See, e.d., Fischer, 2000 W. 57430, *9 (“The Governnent
has a legitimate and significant interest in prohibiting financial
fraud or acts of a bribery being perpetrated upon Medicare
providers. Fraudulent acts threaten the programis integrity. They

raise the risk participating organi zations wll |ack the resources
requisite to provide the level and quality of care envisioned by
the program?”). There is nothing here that even renptely
approaches the threat identified in Fischer. Even if the parish

had needed to assist the assessor’s office financially, there is
nothing in this record to show that this could have affected the
integrity of the food stanp program Furthernore, the record
utterly fails to establish that the funds fraudulently paid to
Newman were “owned by, or . . . under the care, custody, or control
of [the parish],” as required in subsection (a)(1)(A)(ii) of the
Act . Finally, the dissent admts that we have extended § 666
liability no further than to those “who may adm nister federa
funds.” Marnolejo, 89 F.3d at 1192.

16



is a conplete absence of any rel ationship between the food stanp
issuing office and the assessor’s office. In sum because
Phillips, as a matter of |aw, was not an enpl oyee or officer of the
pari sh and because he was not authorized to act on behalf of the
parish with respect to its funds, Phillips’s actions did not and
could not have threatened the integrity of federal funds or

prograns.* Wthout an agency relationship to the recipient of

¥YI'n close parallel to our analysis, 8 666 has been construed
to require that the recipient organi zati on nust be affected by the
fraud. See, e.qg., United States v. Fischer, 168 F.3d 1273, 1276
(11th Gr. 1999) (“The statutory prerequisite for a conviction
under 18 U.S.C. 8 666 is that the organization or agency affected
by the fraud . . . ‘receives . . . Dbenefits in excess of
$10,000 . . . .’") (enphasis added); United States v. LaHue, 998
F. Supp. 1182, 1190 (D. Kansas 1998) (“[S]ection 666 jurisdiction
does not reach beyond the target reci pient of the pertinent federal
program”).

This requi renent squares with the I egislative history and the
pl ai n | anguage of the statute. See e.qg., United States v. Zw cKk,
199 F.3d 672, 1999 W. 1201443, *9 (3d Gr. Dec. 15, 1999) (“The
| egi sl ative history of § 666 explains that the statute was enacted
to correct deficienciesinexisting |lawby ‘creat[ing] new of fenses
to augnent the ability of the United States to vindicate
significant acts of theft, fraud, and bribery involving Federal
monies . . . .’ ") (citing S.Rep. No. 98-225, 369-70) (alterationin
original); United States v. Coyne, 4 F.3d 100, 110 n.1 (2d Cir
1993) (“Wth regard to theft, the Conmttee Report states that it
must be ‘from a [federally funded] program’ Wth regard to
bribery, the Commttee Report states that the conduct of the
reci pient of the bribe nust be ‘related to the adm nistration of [a
federally funded] program It also states that the conduct sought
to be influenced by the bribe nmust be ‘related to the
admnistration of the [federally funded] program’”) (citations

omtted; alterations in original). Agai n, the governnent never
contended that the funds of St. Helena Parish were affected by
Phillips’s and Newman’s fraud. This is not to say, however, that
the illegal conduct nust affect the federal funds directly. | t

need not. See Salinas, 118 S.Ct. at 475; Westnorel and, 841 F. 2d at
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federal funds, 8 666 does not reach the msconduct of | ocal
officials.
3

Qur anal ysis and hol ding today i s consistent with our previous
observation that “[a]lthough the conduct prohibited by section 666
need not actually affect the federal funds recei ved by the agency,
there nust be some nexus between the crimnal conduct and the
agency receiving federal assistance.” Meller, 987 F.2d at 1137
(enphasi s added). Al t hough we have not elaborated on this

statenent, the Suprene Court has suggested, as we have observed

576-78.

The di ssent asserts that the relationship in Meller cannot
be di stinguished fromthe rel ati onship here, argui ng that the Texas
Federal |nspection Service (“TFIS") is a stand-in in this case for
the tax assessor’s office and the Texas Departnent of Agriculture
(“TDA”) is a stand-in for the parish. We disagree that the
rel ati onshi ps are i ndi stingui shable. The rel ati onship between TFI S
and TDA i ncl uded joi nt supervision over enpl oyees, the enforcenent
of TDA regul ations by TFI S enpl oyees, and a cooperative agreenent
between the two entities. Here, the tax assessor’s office was
i ndependent of the parish. The parish exercised no control or
supervi sion over the tax assessor’s office or its enployees. The
tax assessor’'s office enforced state law, not parish |aw
Furthernore, the service that the tax assessor’s office provided
the parish resulted from the nmandate of state law, not from an
agreenent between the parish and the assessor’'s office
Consequently, the factors that allowed the court to find an agency
relationship in Meller cannot be found in this record. Nor is
there any conparable relationship to the facts in Wstnorel and or
Marnol ejo. Thus, the dissent’s conclusion that “we have already
deci ded the statutory question before us contrary to the majority
opi nion” is incorrect.
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earlier, that the statute mght require just such a nexus or
connection between a bribe or kickback and the expenditure of
federal funds. Salinas, 118 S .C. at 474. In a simlar vein, the
Second Circuit had held that “the assessnent of the thing' s val ue

must be connected, even if only indirectly, to the integrity of

federal programfunds.” United States v. Foley, 73 F.3d 484, 490
(2d Cir. 1996).' So too has the Third Circuit required this

connecti on. See Zwi ck, supra, 1999 W 1201443, *11. But see

United States v. Dakota, 188 F.3d 663 (6th Gr. 1999) (dism ssing

nexus requirenent argunent w thout discussion). The absence of
this “nexus” or “connection” thus reinforces our conclusion that
Phillips was not an agent of a recipient of federal funds for
pur poses of § 666.
4

Finally, we should observe that our construction of the
statutory term “agent” is an appropriate nethod for deciding this
case because the convictions on these facts raise troubling

constitutional issues, which we would otherwi se have to address.

®The Second Circuit has reaffirmed the post-Salinas validity
of Foley. See United States v. Santopietro, 166 F.3d 88, 93 (2d
Cr. 1999) (“[T]o the extent that Foley requires at |east sone
connection between the bribe and a risk to the integrity of the
federal funded program nothing in Salinas disturbs such a
requirenent. . . . Thus, even after Salinas, Foley would not permt
the Governnment to use section 666(a)(1)(B) to prosecute a bribe
paid to a city’'s neat inspector just because the city s parks
department had received a federal grant of $10,000.").
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Congress’ authority to enact 8 666 rests on the Spending
Cl ause of the Constitution. See U S. Const., art. |, 8 8  Though
broad, the power of Congress to inpose duties on non-federal
entities under the Spending Clause is not without limts. See

South Dakota v. Dole, 483 U. S. 203, 207 (1987) (citation omtted).

The Court has stated: “[Conditions on federal grants m ght be
illegitimate if they are unrelated ‘to the federal interest in
particular national projects or prograns.’” Id. (citations
omtted). This 8 666 prosecution of |ocal governnent corruption
advances no federal interest in safeguarding a particular federal
program because the assessor’s office has absol utely no connection
wth the adm nistration of the food stanp program adm ni stered by
St. Helena Parish.'” Qur approach is thus consistent with the
principle of statutory construction that favors the avoi dance of

constitutional questions.?!

"See, e.qg., Zwick, 1999 W 1201443, *8 (“The nbst litera
interpretation-—-that the statute l|lacks a federal connection
requi renent--is troubling froman interpretative standpoint in that
it broadens the range of activity crimnalized by the statute and
alters the existing balance of federal and state powers by
enconpassi ng acts already addressed under state law in which the
federal governnment may have little interest.”). See also George D
Brown, Stealth Statute—Corruption, the Spendi ng Power, and the Ri se
of 18 U S.C. 8 666, 73 Notre Dane L. Rev. 247, 257, 266, 312 (1998).

8See, e.q9., Jones v. United States, 526 U.S. 227, 119 S.C
1215, 1222 (1999) ("[Where a statute is susceptible of two
constructions, by one of which grave and doubtful constitutional
gquestions arise and by the other of which such questions are
avoi ded, our duty is to adopt the latter.")(citations omtted);
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In sum the absence of any federal interest in this
prosecution mlitates in favor of our analysis that the statutory
term“agent” should not be given the broadest possible neaning, as
urged by the governnent, but instead should be construed in the
context of 8 666 to tie the agency relationship to the authority
that a defendant has with respect to control and expenditure of the
funds of an entity that receives federal nonies. For the reasons
we have stated, the convictions of count four of the indictnent,
charging a violation of 18 U S.C. §8 666 with respect to Newman’s
enpl oynent by Phillips, are reversed and vacat ed.

|V

We now nust consider the inpact of our reversal of the § 666
convictions on counts 5 through 14 of the indictnent, which charge
both Phillips and Newran with noney | aundering in violation of 18
US C 8 1956(a)(1)(B)(i). This section makes it a crine for one
who

knowing that the property involved in a financial

transaction represents the proceeds of sone form of
unl awful activity, conducts or attenpts to conduct such

United States v. Castillo, 179 F.3d 321, 328 n.10 (5th G r. 1999),
cert. granted, 120 S. .. 865 (U S Jan 14, 2000) (“[Where an
ot herwi se acceptabl e construction of a statute woul d rai se serious
constitutional problens, [a court] . . . wll construe the statute
to avoi d such probl ens unl ess such constructionis plainly contrary
to the intent of Congress.”) (alteration in original)(citing New
York v. United States, 505 U. S. 144, 170 (1992)). W do not think
that this federalism concern can be dismssed, as would the
dissent, as a nere “policy matter.”
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a financial transaction which in fact involved the
proceeds of a specified unlawful activity . . . know ng
that the transaction is designed in whole or in part to
conceal or disguise the nature, the location, the source,
the ownership, or the control of +the proceeds of
specified unlawful activity.

(Enphasi s added.)

Counts 5 through 14 of the indictnent charge Phillips and
Newman wi t h conducti ng fi nancial transactions on each occasi on t hat
Philips i ssued Newran a payroll check fromthe assessor’s office in
the 1995 scam that is, each check constitutes a separate count.
Specifically, with respect to each of the ten checks the indictnent
charged that Phillips and Newman

knowi ngly conducted . . . financial transactions
nanmel y, issuance and transfer to defendant Newman . .
checks drawn on the Assessor’s O fice account at the Bank
of Greensburg, which financial transactions involved the
proceeds of specifiedunlawful activity, nanely, theft in
connection with a federally funded programin violation
of Title 18, United States Code, Section 666, know ng the
transactions were designed . . . to conceal the
nature . . . of the proceeds of said specified unlaw ul
activity and knowi ng that the property involved in the
financial transactions represented the proceeds of sone
formof unlawful activity.

(Enphasi s added.) Each of the ten checks constituted a separate
count of the indictnent.

Thus, because it has failed to prove that the financial
transactions involved proceeds in violation of § 666, the
governnent clearly has not proved every allegation of these noney

| aundering counts. The question, however, is whether the
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gover nment has proved every essential elenment of these counts so
that the convictions under these counts survive our holding that
t hese funds had no connection with a federally funded programin

viol ati on of Section 666. See, e.q., United States v. Gabel, 85

F.3d 1217 (7th Cr. 1996) (holding that there is no requirenent
that the governnent |ink the noney | aundered to a specific crimnal
act).

Qur circuit does not seemto have deci ded t he express question
of whether the governnent nust prove the precise corrupt source of

the funds as alleged in the indictnent, see, e.qg., United States v.

Al ford, 999 F.2d 818 (5th Gr. 1993), and we find it unnecessary to
decide the question today. W will assune that it was not
necessary for the governnent to prove, as alleged in the
i ndi ctnment, that the funds resulted specifically fromthe specified
unlawful activity of theft in connection with a federally funded
programin violation of §8 666.

I n a prosecution under 8§ 1956(a)(1)(B)(i), the governnent nust
prove that the defendant knew only that the property represented
proceeds derived from “sone form of unlawful activity.” It is
clear that the governnent proved this characteristic of the
proceeds and the defendant’s know edge of the sane. At the sane
time, however, it is clear that the statute requires that the

governnent al so nust prove that the funds “in fact” involve “the
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proceeds of specified unlawful activity.” This termis not to be
applied as it mght be generically defined. Section 1956 appears
inthe racketeering chapter of the crimnal code and the statute is
ained, not at all illegally obtained property, but only at property
that Congress concluded served the purpose of the racketeering
st at ut es. It is, therefore, not surprising that 8 1956(c)(7)
specifically defines, and gives restricted nmeaning to, the term
“specified unlawful activity.” As relevant to this case, Section
7(D) defines “specified unlawful activity” to include, anong many
ot her federal crines, theft concerning prograns receiving federal
funds in violation of § 666. Among the other federal crines

defined as “specified unlawful activity,” the only other enunerated
crinme that could possibly relate to the funds in this case is nai
fraud.

In sum the convictions under counts 5 through 14 could only
survive if the governnent proved that the financial transactions
al | eged and charged in these counts were proceeds fromeither theft
in connection with a federally funded program or proceeds in
connection with mail fraud. The governnent has proved neither.
First, we have held in the preceding section of this opinion that
no funds in this case involve proceeds in connection wth a

federally funded program Second, there is no evidence before us

that the checks alleged in counts 5 through 14 were ever
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transmtted in the mail. To the extent that the record indicates
the net hod of delivery of these checks, it was hand-delivery. And,
finally, the governnent nakes no argunent that the proceeds
i nvolved in the transactions alleged in counts 5 through 14 had any
connection with mail fraud. Therefore, each of the convictions
under counts 5 through 14 are reversed for failure to prove an
essential elenent of those alleged noney |aundering offenses, to
wt, that the transactions involved funds from a “specified
unl awful activity.”?®

\Y

1Because we reverse these convictions on the grounds stated
above, we do not reach the nerits of the appellants’ argunent that
the district court erred in admtting a tape nade by Newman' s
second wife, Katie. This tape contained an adm ssion by Newran- -
deened by the governnent as significant--that his 1995 enpl oynent
was a fraud. On appeal, Newran argues that the tape should have
been excluded from evidence based on the spousal comunications
privilege, and that the error in admtting it was not harnl ess.
The district court admtted the tape on the grounds that the
Newmans, at the tine the tape was made, were separated and in the
process of becom ng divorced, and that under these circunstances,
the marital relationship had ended and Newran was not entitled to
claim the spousal comunication privilege. The record here,
however, shows that there was no permanent irreconcilable
separation at the tinme Katie nmade the tape; indeed, there was a
reconciliation that | asted several nonths after the tape was nade.
The relationship, therefore, was not “noribund’” or “as a socia
fact had expired.” United States v. Caneron, 556 F.2d 752, 756
(5th Gr. 1977). Al t hough we have not clearly spoken on the
i npact of a marital separation on this privilege, it does seemt hat
the better rule requires the district court to inquire into the
nature of the separation before deciding whether to apply the
privilege. See, e.q., United States v. Roberson, 859 F.2d 1376,
1381 (9th Gr. 1988); Inre Gand Jury Wtness, 791 F.2d 234, 238-
39 (2d Cir. 1986).
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We next turn to consider count three of the indictnment, which
charges both Newran and Phillips with engaging in an illegal
nmonetary transaction under 18 U S.C 8 1957 with respect to the
negoti ation of the $15,000 |ife insurance check recei ved by Newman
upon the death of his first wfe, Jean. Here, the indictnent
charges that specified unlawful activity from this check was
derived was the nmail fraud charged in count two, a count on which
we uphol d the convictions.

Phil l'i ps argues that the evidence at trial was insufficient to
support his conviction. This count relates to the 1992 schene. W
find no nerit here. Al t hough Phillips personally may not have
cashed Newman’'s $15,000 |ife insurance check, he underwote each
step necessary to Newran’s ability to obtain that check. Phillips
provided and certified the docunentation necessary to obtaining
this benefit. Moreover, Phillips placed Jean on the payroll and
thus nmade Newman eligible for this benefit. Thus, he aided and

abetted the fraudul ent paynent of this noney. See United States v.

Anderson, 174 F.3d 515, 523 (5th Cr. 1999). Under our case |aw,
Phillips has nore than sufficient connection to the illega

transacti on. See United States v. Henmm ngson, 157 F.3d 347, 355

(5th Gr. 1998) (citing United States v. Wlley, 57 F.3d 1374, 1383

(5th Gr. 1995)). Alternatively, Phillips is guilty under the

“Pinkerton” liability theory, in that Newran’'s actions were a
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reasonabl y foreseeabl e consequence of their schene even if as a co-
conspirator he did not participate in the substantive crine. See

Pinkerton v. United States, 328 U. S. 640, 645 (1946); United States

v. Dean, 59 F.3d 1479, 1490 n.20 (5th Cr. 1995). G ven reasonable
foreseeability, Pinkerton liability requires only that the
substantive crine be “commtted by a coconspirator in furtherance

of a conspiracy.” United States v. Jensen, 41 F.3d 946, 955-56

(5th Gr. 1994) (citation omtted). That standard is net here.
W

Newnman al one was charged with and convi cted for perjury (count
fifteen). He challenges for insufficiency of evidence. The
perjury charge stemred from Newman’s testinony to the grand jury
concerning Phillips’s account at his hardware store. Specifically,
Newman was asked whet her he brought to the grand jury “any records
show ng paynents by M. Phillips on his account, or paynents by the
Assessor’s O fice on any account?” Newran responded by descri bi ng
how he woul d credit Phillips’s account at the hardware store with
t he amount of the paychecks he recei ved from Newrman because he owed
Phil i ps about $4000 for a horse he purchased fromPhillips. Wen
asked “[s]o you paid on his account in paynent of the horse?”,

Newman responded “[u]lmhm part of it, not all of it. Newman now

clains, in essence, that the governnent failed to prove beyond a
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reasonabl e doubt that his story concerning the purchase of the
horse was fal se.

As the governnent argues, the | ack of any supporting evi dence
that the sale of a horse occurred allows the jury to discredit
Newman’s story and conclude that the testinony explaining the
reason why Newman credited Phillips’s account was false. Phillips
never transferred the horse’s title papers to Newran' s nane; Newran
never took over caring for the horse; Newran did not nane the
horse; Phillips failed to report incone fromthe sale of the horse
until after the investigation began; and Phillips never reported to
his partner the sale of the horse to Newman. G ven our standard of

review, this evidence is anply sufficient to support the verdict.

VI |
W find no nerit to the remaining i ssues on appeal .?
A
First, we consider whether the trial court abused its
discretion in admtting, under the co-conspirator exception, the

hearsay testinony of Mala Schott relating to statenents nade by

21t is not necessary to discuss Phillips’s argunent that the
district court erred in denying his notion to sever. H s point
regardi ng the introduction of the Kati e Newran tape, his principal
argunent, is noot. Evi dence of the horse sale and Schott’s

testi nony woul d have been adm ssible in a separate trial.
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Jean Newman regardi ng her enploynent with the assessor’s office.?
This evidence relates only to the 1992 insurance scam

Schott is the el dest daughter of Enerson and Jean Newman. She
testified at trial that her nother indicated to her directly and
indirectly, on several occasions, that neither she nor her father
performed any work for the assessor’s office, and that they were,
in fact, cheating the governnent. Agai n, these statenents all
pertained to the 1992 and earlier “enploynent.” Schott testified
that she heard her father termthe arrangenent “his best scani (an
adm ssi on against interest of the defendant) and that her nother
had admtted to her that the only reason she was on the payrol |l of
the assessor’s office was to receive insurance benefits. Schott
w tnessed her father making a cash paynent to Phillips when
Phillips delivered Jean’s paycheck. Schott asked her nother what

the paynent was all about. Upon this questioning from her

2T Tl his court revi ews adm ssion of hearsay evi dence under the
non-hearsay definition of Rule 801(d)(2)(E) for abuse of
di scretion.” United States v. Cornett, 195 F.3d 776, 1999 W
1021232 (5th Gr. 1999) (citing United States v. Narviz-CGuerra, 148
F.3d 530 (5th Gr. 1998)). The proponent of adm ttance under Rul e
801(d)(2)(e) nust prove by a preponderance of the evidence (1) the
exi stence of a conspiracy, (2) the statenent was nmade by a co-
conspirator of the party, (3) the statenent was nade during the
course of the conspiracy, and (4) the statenent was nade in
furtherance of the conspiracy. See United States v. Broussard, 80
F.3d 1025, 1038 (5th Gr. 1996) (citing Bourjaily v. United States,
483 U.S. 171, 175 (1987)).
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daught er, Jean expl ai ned t he schene and asked that Schott hel p keep
the secret. Specifically, Schott stated:

She told ne again to keep it secret because she didn't

want nme to blow the Iid on the situation. . . . And she

didn't want nme getting in a confrontation in front of

[ Newran] or in front of a custoner, and soneone finding

out about the deal, and subsequently, her |osing her

heal th i nsurance.

Based on this conversation, and her nother’s references to
Phillips as her “guardian angel,” Schott testified she knew this
was a ki ckback schenme. She additionally testified that she said to
her nother that “it |ooked Iike [her father] knew exactly what he
was doing” in giving Phillips cash when he cane to deliver Jean’s
paycheck. Schott then testified: “And [Jean] told ne that daddy
had already figured it out, that whatever the anmount of the
[ Jean’ s] check was, he wouldn’t give Chaney the conplete anount
back. He withheld sonme of the check back so that at the end of the
year he wouldn’'t have to pay taxes on that noney.” Again, this
statenent inplicated Jean in the schene and was confided in Schott
in an effort to keep her fromdisclosing its operation.

The governnment offered proof of the existence of a conspiracy
of which Jean was a nenber, and the statenents were nmade during the
course of the conspiracy. The “in furtherance” of a conspriracy
standard is well established. This Court has “consistently held

that the “in furtherance’ requirenent is not to be construed too

strictly lest the purpose of the exception be defeated.” Cornett,
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1999 W. 1021232 at *4. GCenerally, however, “a statenent is not in
furtherance of the conspiracy unless it advances the ultimte
obj ects of the conspiracy.” |d.

Efforts to conceal an ongoi ng conspiracy obvi ously can further

the conspiracy by assuring that the conspirators will not be

revealed and the conspiracy brought to an end. See Fornman V.

United States, 361 U. S. 416 (1960); United States v. Diez, 515 F. 2d

892, 897-98 (5th Cr. 1975). Because Jean attenpted to explain to
her daughter the nature of the conspiracy in an effort to exact
synpathy so that the schene could remain a secret, the statenents
were undoubtedly made “in furtherance” of the conspiracy, and as
such were properly admtted.
B

The trial court did not abuse its discretion in refusing to
apply the residual exception to the hearsay rule, Fed. R Evid.
807,22 to admt excul patory statenents nmade by Jean Newman to her

friend Margaret Carter that she was working for the assessor’s

2ln relevant part, Rule 807 states: “A statenent not
specifically covered by Rule 803 or 804 but having equivalent
circunstantial guarantees of trustworthiness, is not excluded by
the hearsay rule, if the court determ nes that (A the statenent is
of fered as evidence of a material fact; (B) the statenent is nore
probative on the point for which it is offered than any other
evidence which the proponent can procure through reasonable
efforts; and (C) the general purposes of these rules and the
interests of justice wll best be served by admssion of the
statenment into evidence.”
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office.?® |If allowed to testify, Phillips and Newran contend t hat
Carter would have testified that one day, while in the hardware
store, she noticed Jean working with several pieces of paper. Wen
Carter inquired about the nature of the paperwork, Jean all egedly
responded that she was working on a project for Phillips that had
sonething to do with | and.

The passi ng coment nade by Jean concerni ng her enploynent is

arguably vague. |t may be correct that Jean woul d have no reason
to lie in making a passing comment to a casual acquaintance
concerni ng the nature of any paperwork she was doing. It nmay al so

be correct, however, that Jean’s notivation to lie--her desire to
mai ntain the favorable status of her pseudo-enploynent for the

purpose of receiving health coverage—-was so strong that any

2The exception is to be “used only rarely, in truly
exceptional cases.” United States v. Thevis, 665 F.2d 616, 629
(5th Gr. 1982). “[T]he proponent of the statenent bears a heavy

burden to conme forward with indicia of both trustworthiness and
probative force.” United States v. WAshi ngton, 106 F. 3d 983, 1001-
02 (D.C. Gr. 1997). “[l]n order to find a statenent trustworthy,
a court nust find that the declarant of the . . . statenent ‘was
particularly likely to be telling the truth when the statenent was
made.’” |Id. (citing United States v. Tone, 61 F.3d 1446, 1453
(10th Gr. 1995)). G ven this high hurdle, in the decision as to
whet her to apply the residual exception “district courts are given
‘consi derabl e discretion,’” and a court of appeals will not disturb
the district court’s application of the exception ‘absent a
definite and firmconviction that the court nmade a cl ear error of
judgnent in the conclusion it reached based upon a wei ghi ng of the
rel evant factors.”” United States v. Loal za- Vasquez, 735 F. 2d 153,
157 (5th Gr. 1984) (quoting Page v. Barko Hydraulics, 673 F.2d
134, 140 (5th Cr. 1982)).
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statenents mnade concerning her supposed enploynent wth the
assessor’s office cannot be trusted. Regardless of which option
seens nore persuasive, neither presents a “definite and firm
conviction the [district] court nade a clear error of judgnent in
the conclusion it reached.” [1d. As such, this ruling should not
be di st urbed.
C

Furthernore, the trial court did not abuse its discretion in
allowi ng testinony concerning the vote-buying schene under Rule
404(b) .2 Evi dence of extraneous acts under Rule 404(b) is
adm ssible only if: (1) it is relevant to an issue other than the
defendant's character, and (2) the evidence's probative value is

not substantially outweighed by its undue prejudice. See United

States v. Leahy, 82 F. 3d 624, 636 (5th Gr. 1996).

The district court admtted this evidence because it showed
both an intent on the part of Phillips and Newman to defraud the
public and because it established another notive for Phillips to

assi st Newman in obtaining health insurance even though the vote

24Rul e 404(b) provides:

Evi dence of other crimes, wongs, or acts is not
adm ssi ble to prove the character of a person in order to

show actionin conformty therewith. It may, however, be
adm ssi bl e for other purposes, such as proof of notive,
opportunity, intent, preparation, plan, know edge,

identity, or absence of m stake or accident][.]
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buyi ng occurred later. As Phillips denied accepting kickbacks in
the insurance schene, the reason why Phillips would place the
Newmans on the assessor’s payroll had to be explained. The
district court found that the rel ati onship between the parties was
a critical issue, and this extrinsic evidence was relevant in
establishing the notives behind their interactions over tine.
Thus, Phillips’s ability to obtain Newan's assistance in
Phillips’s political activities helped to explain why Phillips
woul d pl ace Newran on the payroll—even though the nutual favors
may not have been associated in the sane tine frane. These rulings
do not constitute an abuse of discretion.

Nor does adm ssion of this evidence seemto violate the second
requi renent, that the evidence be nore probative than prejudicial.

In United States v. Beechum 582 F.2d 898, 915 n.20 (5th Gr.

1987), we stated that exclusion is warranted “only in those
i nstances where the trial judge believes that there is a genuine
risk that the enotions of the jury will be excited to irrationa
behavior, and that this risk is disproportionate to the probative
val ue of the offered evidence.” On these facts, the exclusion

does not apply. ?®

2®Finally, we note that Newman argues that the district court
erred in revoking Newran’s indigency status and requiring himto
pay funds into the registry of the court to cover the costs of his
representation. Newman’s claimis presented cursorily at best. W
bear no responsibility to reviewclains presented sunmarily w t hout
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VI

We nowturn to the sentencing i ssues. Because we have vacat ed
a substantial nunber of the appellants’ convictions and sentences,
and because the sentences were confected in groupings based on
fraud or noney laundering, and in the |ight of the convictions as
a whole, we vacate the entire sentence on each of the defendants
and remand for resentencing on the counts that renain.

We should, however, nmake it clear that we have reviewed
Phillips’s argunent that the district court erred when it gave a
four-point upward departure on grounds that Phillips was an
organi zer or |eader of a crimnal activity under USSG § 3Bl. 1(a).
On the “fraud convictions” that remain (counts one, two, and
sixteen through twenty), we can find no error in the district
court’s finding that Phillips organized a fraud involving five or
nmore participants. The district court found, we think correctly as
both a matter of law and fact, that those participants included
Phillips, Newran, Jean Newman, Patricia Easley, Laura Bankston,
Kari Carter, and David Al bin.

We hol d, however, that the upward departure on the remnaining
“nmoney | aundering” conviction, count three, the 18 U S C. § 1957

conviction for engaging in an illegal nonetary transaction, was in

argunent. W thout explanation, argunent, or authority, nothing is
presented for review See N chols v. Scott, 69 F.3d 1255, 1287
n.67 (5th CGr. 1995).
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error. To reach five participants, the district court had to count
Kati e Newran as one of the five. Kati e Newman, alleged to have
deposited one of Newman’'s 1995 paychecks had no role in this
of fense occurring in 1992, and thus may not be counted as one of
the five participants. Elimnating her Jleaves only four
participants, and thus necessitates a reversal of the four-|evel
upward departure on this count.
| X

In sum we REVERSE and VACATE the convictions of Phillips and
Newman on the 18 U.S.C. 8 666 count (count four) because Phillips
was not an agent of St. Hel ena Parish for purposes of § 666. The
money | aundering counts (counts five through fourteen), charged
under 18 U S.C. § 1956, are reversed because the governnment has
failed to prove that any of the transactions i nvol ved proceeds from
any “specified unlawful activity.” W AFFIRM the convictions of
Phillips and Newman for conspiracy to violate the nmail fraud
statute, for commtting mail fraud and for illegal nonetary
transactions (counts one through three). W AFFIRMthe conviction
of Newman for perjury (count fifteen). W affirm Phillips's
convictions for mail fraud with respect to the “clothing” schene
(counts sixteen through twenty). W VACATE t he sentences as to al
convictions to allowthe district court to resentence in the |ight

of this opinion. Accordingly, we
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AFFIRM in part, REVERSE in part, and REMAND f or
resentencing in the light of this opini on. ENDRECORD
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EMLIOM GARZA, Circuit Judge, concurring in part and dissenting
in part.

| agree with the mpjority opinion insofar as it upholds
appel l ants’ convictions and sentences. However, the majority
vacat es several convictions prem sed on violations of 18 U S. C. §
666 because, inits view, Chaney Phillips, St. Helena Parish’s Tax
Assessor, was not an “agent” of St. Helena Parish (“the Parish”).
Because the statutory definition of “agent” clearly enconpasses t he
position of Tax Assessor, and because our precedent dictates an
outcone contrary tothe majority opinion, | disagree. Accordingly,
| dissent in part.
Section 666 provides, in relevant part, that:
Whoever . . . being an agent of an organization, or of a
state, local, or Indian tribal governnent, or any agency
t hereof [which receives benefits in excess of $10, 000
under a federal prograni))
(A) enbezzles, steals, obtains by fraud, or
ot herwi se without authority know ngly converts to
the use of any person other than the rightful owner
or intentionally m sapplies, property that))
(1) is valued at $5,000 or nore, and
(ii) is owmed by, or is under the care .

or control of such . . . agency

shal | be fined under this title, inprisoned not nore than
ten years, or both

18 US.C § 666. As this |anguage nakes clear, all that is
rel evant in determ ni ng whet her a defendant has violated § 666 is:

(1) whether a | ocal body receives nore than $10, 000 under a federal
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program (2) whether the defendant is an “agent” of the body, and
(3) whether the defendant “enbezzles, steals, [or] obtains by
fraud” funds of the body. See United States v. Meller, 987 F.2d
1134, 1137 (5" Cir. 1993) (“There are only two requirenents
necessary to bring a defendant within section 666. First, the
def endant nust be an agent of a governnent agency which receives in
excess of $10,000 from the federal governnment within a one year
period. Second, the defendant must engage i n conduct proscribed by
section 666(a)(1)(A) or (B).”).

It is undisputed that St. Helena Parish received nore than
$10,000 in federal benefits—+unds from the federal food stanp
program-and the jury found that Phillips enbezzled, stole, or
obt ai ned by fraud thousands of dollars “bel ongi ng to and under the
care, custody and control of the Parish.”2¢ Phillips is thus guilty
of violating 8 666 if he is an “agent” of the Parish, which the
statute defines as “a person authorized to act on behalf of [the

Parish] . . . includ[ing] a servant or enployee, [or] a partner

26 Though the mpjority contends that the record “utterly
fails to establish” that the funds fraudul ently paid to Newnan were
owned by, or under the care, custody, or control of the Parish
nei t her appellant challenges this finding on appeal. Nor, as the
majority admts, does either appellant challenge whether the
federal food stanp funds received by the Parish are the type of
“benefits” intended by the statute. See Fischer v. United States,
-U.S. - 120 S. . 1780, __ L. Ed. 2d __ (2000) (holding that
medi care rei nbursenents given to health care providers constitute
“benefits” as defined by § 666).
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director, officer, nmanager, [or] representative.” 18 U S C 8
666(d) (1).?

Phillips clearly falls within this definitionin at |east two
ways. First, there is no doubt that, at |east in sone respects,
Phillips is “authorized to act on behalf of” the Parish. The
district court held that “[t]he assessor’s primary function is to
assess the value of real property within the parish for the parish
ad valoremproperty tax. In performng those duties, heis clearly
acting as an agent of the parish.” United States v. Phillips, 17
F. Supp. 2d 1016, 1017-18 (M D. La. 1998). The nmjority does not
challenge this finding; rather, it asserts that “the question is
whet her Phillips was authori zed to act on behalf of the Parish with
respect toits [federal] funds.” However, as described below, this

speci fi c nexus—between Phillips and the federal funds inside Parish

21 Because 8§ 666 specifically defines the term“agent” for
pur poses of the statute, the “standard agency principles” noted by
the mpjority are sinply irrelevant. W nust interpret §8 666(d) as
written, and cannot use hornbook agency principles to restrict the
broad definition of “agent” that Congress provided. Evenif we did
so, furthernore, the results would be unavailing. The mgjority’s
description of Louisiana |aw conbined with its use of “standard
agency principles” appears to nake the tax assessor an “agent” of
the state. Appellants do not nake this argunent, however, as it is
virtually certain that the state receives far nore than the
requi site $10,000 in federal funding. Appellants sole possibility
for avoiding 8 666 liability is if the assessor is an agent of the
St. Helena Parish Tax Assessnent District only and no ot her body of
| ocal governnent. As described below, the statute and our
precedent preclude this [imting definition.
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coffers—+s not required. There is no dispute that, to fulfill his
duties in ascertaining the proper anount of property taxes
residents nust pay to the Parish, Tax Assessor Phillips is
“aut horized to act on behalf of” the Parish. Under a plain reading
of the statute, our inquiry should end there. See United States v.
West norel and, 841 F. 2d 572, 576 (5'" Gir. 1988) (“Courts in applying
crimnal laws generally nust follow the plain and unanbi guous
meani ng of the statutory |anguage. Only the nost extraordinary
showi ng of contrary intentions in the legislative history wl
justify departure fromthat |anguage.”) (citations omtted).
Phillips also falls within the 8§ 666 definition of “agent”
because he is an “officer” of the Parish as defined by Louisiana
law. 22 See 18 U.S.C. § 666(d) (1) (defining “agent” as, inter alia,
an “officer” of the governnental body). The Louisiana Constitution

itself includes tax assessors in a provision defining “Parish

28 Section 666 does not define the term*“officer.” However,
the expansive statutory definition of ®“agent”))including, inter
alia, an “enpl oyee, partner, manager, officer, [or] representative”
of the agency))recognizes that an individual can affect agency
funds despite a lack of power to authorize their direct
di sbur senent . Therefore, to broadly protect the integrity of
federal funds given to an agency, 8 666 applies to any individual
who represents the agency in any way, as representing or acting on
behal f of an agency can affect its funds even if the action does
not directly involve financial disbursenment. There is no authority
in the text of § 666, legislative history, or caselaw to support
the majority’s holding that the tax assessor cannot be an officer
of the Parish because his duties and responsibilities are defined
by state | aw.
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Oficials.” See LA Const., art. 6, 8 5(G (“Parish Oficials and
School Boards Not Affected. No honme rule charter or plan of
governnent shall contain any provision affecting a school board or
the offices of district attorney, sheriff, assessor, clerk of a

district court, or coroner, which is inconsistent with this

constitution or law ”) (enphasis added). Various Louisiana
statutes reach the sane concl usion. For exanmple, LA RS 8
13: 5108 provides that the state wll indemify “officials,
officers, and enployees of the state,” exenpting from this

provision “parish officials set forth and naned in Article VI,
Sections 5(G and 7(B) of the Constitution.” LA RS 8§
13:5108. 2A(2). As 8 5(G of the Louisiana Constitution includes
parish tax assessors, the statute unanbiguously identifies tax
assessors as officers of the Parish, and thus “agents” of the
parish for 8 666 purposes.

In applying the broad definition of “agent” provided in 8§
666(d) to avoid constitutional problens, our precedents require
“some nexus between the crimnal conduct and the agency receiving
federal assistance.” Moeller, 987 F.2d at 1137. W do not require
the crimnal conduct to necessarily, or even potentially, affect
the particular funds within the coffers of |ocal governnment which
have been provided by a federal source. Nor do we require the

governnent to prove a distinct federal interest in protecting the
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particular funds stolen by a defendant.?° Rat her, for § 666
liability to attach, it is sufficient that the crimnal conduct
af fect the agency receiving federal assistance; in essence, we have

determ ned that there is an inherent federal interest in insuring

29 As the majority notes, several of our sister circuits
have required the governnent to prove that a federal interest is
inplicated by the defendant’s conduct to constitutionally allow a
conviction under 8 666. See United States v. Zwi ck, 199 F.3d 672,
687 (3d Cr. 1999) (“[We hold that 666 requires that the
governnment prove a federal interest is inplicated by the
defendant’ s of fense conduct.”); United States v. Santopietro, 166
F.3d 88, 93 (2d G r. 1999) (noting that it “would not permt the
Governnent to use section 666(a)(1)(B) to prosecute a bribe paidto
a city’s neat inspector in connection wth a substantial
transaction just because the city’ s parks departnent had received
a federal grant of $10,000"). However, as described above, “[t]he
Fifth Grcuit [has] contrasted its own position, expressed in
Westnorel and, that the statute does not require any relation
bet ween t he $5, 000 t hi ng of val ue and the federal funds received by
the | ocal agency.” Santopietro, 166 F.3d at 91. Admttedly, the
Suprene Court’s decisionin Salinas v. United States, 118 S. (. 469
(1997) “may be read to indicate that the threat to the integrity
and proper operation of a federal program created by the corrupt
activity is necessary to assure that the statute is not
unconstitutionally applied.” Santopietro, 166 F.3d at 91.
However, as the Second Circuit noted in Santopietro, Salinas did
not di spute our decisions in Wstnoreland and Marnol ej o; rather, it
expressly reserved the question of whether “the statute requires
sone ot her kind of connection between a bribe and the expenditure
of federal funds.” See Santopietro, 166 F.3d at 91 (citing
Salinas, 118 S.Ct. at 474). W are thus bound, at | east as a panel
of three judges, to our analysis in Westnoreland and its progeny.
See Burge v. Parish of St. Tammany, 187 F.3d 452, 466 (5'" Cr.
1999) (“It isafirmrule of this circuit that in the absence of an
i ntervening contrary or supersedi ng decision by this court sitting
en banc or by the United States Suprene Court, a panel cannot
overrule a prior panel's decision.”). Ci rcunventing those
deci sions, which the majority opinion essentially does, is a mtter
for this court to acconplish en banc if at all.
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t hat agenci es receiving significant anounts of federal funding are
not corrupt. See Westnoreland, 841 F.2d at 577-78 (“It 1is
sufficient that Congress seeks to preserve the integrity of federal
funds by assuring the integrity of the organizations or agencies
that receive them”); United States v. Marnolejo, 89 F.3d 1185,
1193 (5'" Cr. 1996) (“Any reference to federal funds is
conspi cuously absent from the operative provisions, allow ng
Congress to ensure the integrity of federal funds by protecting the
integrity of the organi zations that receive them”); cf. Fischer,
120 S. Q. at 1787 (describing how 8 666 “reveals Congress’
expansi ve, unanbiguous intent to ensure the integrity of
organi zations participating in federal assistance prograns”).

The m ni mal nexus required—between Phillips’s m sconduct and
the Parish itself—plainly exists here. Despite the fact that the
assessor’s office has created an “Assessnent District” and is to
sone degree self-funded, Louisiana |aw provides that each Parish
must provide “offices, furniture, and equipnent” as well as

utilities for the tax assessor’s offi ce and mandates that the “cost

of such furniture and equipnent . . . as nmay be needed by the tax
collector and assessors of each parish shall be borne
proportionately by all tax recipient bodies in the parish.” LA
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R'S. 8§ 33:4713.3% Therefore, despite the existence of an assessnent
district, the tax assessor’s office is to sone extent funded by the
Parish; as the district court noted, “testinony at trial indicated
that the St. Helena Police Jury provided funding to the assessor’s
office.” Phillips, 17 F. Supp. 2d at 1018. Qur previous cases
have extended 8§ 666 liability to all those “who may adm nister

federal funds, regardless of whether they actually do,” United

30 One commentator describes how the expenses of the
Assessor’s Ofice are provided for as foll ows:

The cost of furniture, maps, and supplies needed by
the tax assessors are borne proportionately by all taxing
bodi es in the parish under the traditional nodus operandi
of Louisiana parish governnent. These itens are
pur chased by the parish governing body and billed to the
ot her taxing bodies.

The salaries and expense allowances of parish
assessors are enunerated in state statutes. Each taxing
body in a parish contributes a pro-rata share to paynent
of the assessor’s salary and expenses in proportion to
their percentage of the total ad valoremtax collection

of the parish. The sheriff remts the anounts due
directly to the assessor fromthe first taxes collected
each year.

Sone relief from paynent of the assessor’s office
expenses is afforded to the parish governing body in
t hose pari shes where the assessor has avail ed hinsel f of
the prerogative to finance his office by neans of a
mllage | evied on the assessed valuation of all property
on the tax rolls of a statutorily created ‘Assessnent
District.’

| . Jackson Burson, Jr., Not Endowed By Their Creator: State
Mandat ed Expenses of Loui siana Parish Governi ng Bodies, 50 LA. L.
Rev. 635, 647 (1990) (enphasis added) (citations to various
provi sions of the Louisiana code omtted).
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States v. Marnoblejo, 89 F.3d 1185, 1192 (5" Cir. 1996). Her e,
because the St. Helena Parish Tax Assessor “may” adm nister funds
given to the Parish and provided by the Parish to the Assessor’s
O fice, the connection between Phillips and the Parish is legally
sufficient.

As a result, the majority overreaches when it clains that the
conduct for which Phillips and Newran were convicted could not
possibly affect theintegrity of the federal funds contained within

Parish coffers. Phillips paid Newran $800 per nonth fromthe tax

assessor’s office treasury for doing little or no work; in
exchange, Phillips received a substantial credit against his
account at Newman’s hardware store. Because Phillips’s crimna

activity dimnished the assessor’s office coffers by $800 per
mont h, and because the Parish was responsible by law to pay any
deficit in the assessor’s office budget, see LA R S. § 33:4713,
Phillips’s msconduct nmade it substantially nore likely that Parish
funds (including those received from the federal food stanp
program woul d be unnecessarily expended. |In this respect, there
was “sone nexus between the crimnal conduct and the agency
receiving federal assistance.” Meller, 987 F.2d at 1137.
Phillips’s theft, by increasing the possibility that Parish funds
woul d be unnecessarily used to fund the assessor’s office, could

have affected the integrity of the federal funds in Parish coffers.
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Under our precedent, it is irrelevant that the program from which
the Parish receives federal funding))the federal food stanp
program)was not actually conprom sed. See id. (“The particular
program involved in the theft of bribery scheme need not be the
reci pient of federal funds.”).

The mgjority limts the definition of “agent” for 8§ 666
purposes only to those “authorized to act on behalf of the Parish
wWth respect toits [federal] funds” and exaggerates the separation
bet ween t he Pari sh governnent and the tax assessor’s office in part
to avoid the “troubling constitutional questions” that the clear
meani ng of the statute raises. However, while the desire to avoid
troubling constitutional problens with a statute is |audable, see
Jones v. United States, -U. S.—, 120 S. C. 1904, 1911, @ L.Ed.2d __,
(2000) (“[Where a statute is susceptible of two constructions, by
one of which grave and doubtful constitutional questions arise and
by the other of which such questions are avoided, our duty is to
adopt the latter.”), it is inpossible to fulfill in this case
because we have already decided the statutory question before
us—whet her the separation of federal food stanp funds from other
funding in Parish coffers renders insufficient the connection
between those federal funds and the Parish Tax Assessor’s
Ofice—ontrary to the nmmjority opinion. Qur cases firnmy

establish (as a statutory and constitutional matter) that so | ong
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as a defendant has the requisite agency relationship with the body
of local governnent receiving the federal funds, 8§ 666 covers his
m sconduct regardl ess of whether his particular conduct affected
those funds in particular.?3

A brief examnation of Westnoreland and Meller makes this
cl ear. In Westnoreland, a county supervisor took bribes in
connection with her purchase of road and bridge-building materials
for the county. Federal jurisdiction under 8 666 was prem sed on
the county’ s receiving general revenue sharing funds from the
federal governnent. Westnoreland argued that because the federal
funds received by the county “were segregated and not expended for
the types of purchases she nade,” Westnoreland, 841 F.2d at 574,
her conduct could not affect the integrity of the federal funds.
We rejected that argunent, reasoning that even if Wstnoreland s
authority did not extend to purchases using federal funds, “an
agent violates subsection (b) when he engages in the prohibited

conduct in any transaction or matter or series of transactions or

81 The mpjority argues that “the fraud nust have the
potential to affect the identified federal progrant and that the
governnent failed to prove that theft from Parish funds would
necessarily inplicate the funds fromthe food stanp program The
governnent’s failure to introduce such proof, however, is
under st andabl e because under our precedent, the fact that
appel l ants’ conduct coul d effect the funds of the Pari sh—+egardl ess
of its potential effect on the federal funds contained therein—+s
sufficient to neet the required nexus.
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matters involving $5,000 or nore concerning the affairs of the
| ocal governnent agency.” |d. at 567 (enphasis added) (citation
omtted). Under Westnoreland, conduct effecting the agency
recei ving federal assistance, irrespective of whether such conduct
could effect that federal assistance, is sufficient to neet the
nexus requirenent.

Li kewi se, in Meller, we considered whether enpl oyees of the
Texas Federal Inspection Service (TFIS)—a joint federal-state
agency wthout any federal funding—were “agents” of the Texas
Departnent of Agriculture (TDA)—a Texas state agency with over
$10,000 in federal funding—for 8§ 666 purposes. Wile the majority
points out several distinctions between the relationship we
considered in Meller and the connecti on between the Parish and the
Pari sh Tax Assessor’s Ofice, the relevant facts are virtually
i denti cal . There, TFIS enployees nerely enforced state produce
regul ati ons, and the noney gathered as a result of those functions
went directly into the state treasury. ld. at 1138. Her e,
Assessor’s O fice enployees assess the value of real property
wthin the Parish and, hence, determ ne how nuch noney Parish
residents will pay the Parish in the formof ad val orem property
taxes. Enpl oyees of the tax assessor’s office performtheir jobs
on behalf of the Parish, and such |abor leads directly to the

filling of Parish coffers. Cf. Meller, 987 F.2d at 1138 (“TFI S
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enforced regul ati ons pronul gated by TDA and the funds col | ected by
those regulatory functions were remtted directly to the state
treasury.”). The distinguishing facts identified by the
maj ority—that the powers and duties of the assessor’s office are
defined by state, rather than Parish, |aware of no consequence.
Phillips’s crinme, basically payroll fraud of a |ocal
gover nnment agency, may not be))as a policy matter))best prosecuted
by the federal government in the federal courts.® However, as
descri bed above, the text of 8§ 666 and the precedents of this court
allow the federal governnent to prosecute this crine. Wi | e
Salinas and its progeny potentially forecast that our literal
application of the expansive “agent” definition provided by § 666
may sonme day be overrul ed, our precedent remains unaffected and

clearly binds this Court to reject the analysis offered by the

majority. Accordingly, | believe that the district court correctly
applied Wstnorel and, Moel | er, and Marnoblejo in upholding
appel l ants’ § 666 convictions. | dissent in part.?

32 Contrary to the majority’s remark, | do not disniss the
federalism concerns inherent in the interpretation of 8 666 as a
mere “policy matter.” Sinply, while inportant, federali smdoes not

allow us to strictly construe this statute which, by its clear
| anguage, is “expansive both as to the conduct forbidden and the
entities covered.” Fischer, 120 S. . at 1787 (citing Salinas,
522 U.S. at 56, 118 S. C. 469).

33 As | would uphold the 8 666 convictions, | would al so
uphold the noney Ilaundering convictions wunder 18 US. C 8§
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1956(a) (1) which are based in part on them Further, as Katie
Newman was indeed a participant in this illegal activity,
Phil l'i ps’s sentenci ng enhancenent for being the | eader or organi zer
of a crimnal enterprise of five or nore participants was not
clearly erroneous. See United States v. Boutte, 13 F.3d 855, 860
(5" Cir. 1994) (holding that to count as part of the enterprise for

purposes of the enhancenent, individuals “need only have
participated knowingly in sone part of the crimnal enterprise”).
In short, | would uphold the district court in full.
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