UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-30965

IN THE MATTER OF: GERALD M ROBERTSON, Debt or

PCOLLY ANDERSON,

Appel | ant,

VERSUS

JOHN CLI FTON CONI NE; FLEET MORTGAGE CORPCORATI ON, UNI TED STATES
| NTERNAL REVENUE SERVI CE; GERALD M ROBERTSON,

Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana

February 11, 2000
Before JONES and DENNIS, Circuit Judges, and PRADO,*~ District
Judge.

DENNI'S, G rcuit Judge:
This is an appeal by the non-debtor fornmer spouse of the

debtor fromthe judgnent by the United States District Court for

‘District Judge of the Western District of Texas, sitting by
desi gnati on.



the Western District of Louisiana affirmng a partial summary
j udgnent by the Bankruptcy Court. Inits partial summary judgnment
the bankruptcy court held that the Trustee in bankruptcy could
treat the fornmer marital home as property of the bankruptcy estate,
rather than as the separate property of the fornmer spouse. The
appeal by the non-debtor fornmer spouse raises these issues: (1)
whet her real property received by the debtor’s fornmer spouse in a
partition of former conmmunity property before the conmmencenent of
t he bankruptcy case is property of the bankruptcy estate under 8§
541(a)(2) of the Bankruptcy Code, or, alternatively, (2) whether
the Trustee nmay avoid the partition under section 544(a)(3) as a
transfer which would be voidable by a hypothetical purchaser of
real property fromthe debtor at the tinme of the comencenent of
the case. Upon the facts established for purposes of the partial
summary judgnent, we decide both questions in favor of the non-
debtor forner spouse, reverse the judgnents of the district and
bankruptcy courts, and remand the case to the district court for

further proceedings.

| .

Cerald Robertson (“Debtor”) and Polly Anderson (*Anderson”)
were married in February 1985. They acquired a fam |y residence in
Quachita Parish, Louisiana, as their community property in 1989.
Fl eet Mortgage Conpany (“Fleet”) held a nortgage on the comrmunity
property hone. The couple were divorced in January 1994 and the
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divorce judgnent was filed in the Quachita Parish, Louisiana
conveyance records. They entered into a voluntary partition, with
court approval, in the formof a consent judgnent by the Louisiana
Fourth Judicial District Court in Quachita Parish, Louisiana in
February of 1994. In the partition, Anderson acquired the forner
famly residence as her separate property and assuned al
liabilities with respect to the hone, including the Fl eet nortgage
debt and tax liens in favor of the United States Internal Revenue
Service and the State of Louisiana Departnent of Revenue and
Taxat i on. The consent judgnent evidencing their voluntary
partition was rendered and recorded in the state district court.
The partition judgnent was not filed for registry in the conveyance
records of CQuachita Pari sh.

In June 1996 Debtor filed a voluntary petition for bankruptcy
under Chapter 7 of the Bankruptcy Code. John difton Conine
(“Trustee”) was naned trustee of the Debtor’s bankruptcy estate.
I n August 1997 Trustee filed a conplaint to sell the former famly
resi dence as property of the estate pursuant to 11 U S. C. § 363.
In October 1997 Fleet filed a notion for relief fromautomatic stay
under its rights as the holder of the nortgage on the hone.
Ander son opposed the Trustee’s conpl ai nt and subsequent notion for
partial summary judgnment. |In February 1998, the bankruptcy court
for Wstern District of Louisiana entered a partial sumary
judgnent for Trustee, holding that the honme was properly included
in the bankruptcy estate of Debtor and that Trustee would be
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permtted to sell the property and distribute the net proceeds
according to the interest of the Debtor and Anderson. Ander son
tinmely filed an appeal in the District Court for the Wstern
District of Louisiana, which affirmed the decision of the
Bankruptcy Court in July 1998. Anderson tinely appealed to this
court.

1.

We review sunmary judgnents de novo, applying the sanme
standards applied by the district court. See Conkling v. Turner,
18 F.3d 1285, 1295 (5th Cr.1994).

A

Section 541 of the Bankruptcy Code defines the property of the
estate, in pertinent part, as follows:

(a) The commencenent of a case under section 301, 302

or 303 of this title creates an estate. Such

estate is conprised of all the foll ow ng property,
wherever | ocated and by whonever hel d:

* * %

(2) Al interests of the debtor and the
debtor’s spouse in community property as
of the commencenent of the case that is —

* * %

(B) liable for an allowable claim
agai nst the debtor, or for both an
al l owabl e claim agai nst the debtor
and an al |l owabl e cl aim agai nst the
debtor’s spouse, to the extent that
such interest is so |liable.



11 U.S.C. 8§ 541(a)(2)(B). Al t hough section 541(a)(2)(B) states
that the property of the bankruptcy estate includes all interests
of the debtor and the debtor’s spouse in conmmunity property as of
t he comencenent of the bankruptcy case, neither that section nor
any ot her Bankruptcy Code provision sets forth the criteria for
determ ning whether a particular asset is community property, or,
if so, whether the debtor and the debtor’s spouse have interests in
such property. “The term ‘community property’ is not defined in
the Code, but clearly is used as a termof art referring to that
certain neans of holding marital property in those states which
have adopted a comrunity property system” 5 CoLLIER ON BANKRUPTCY
541.13[1], 541-76, n.l (15'" ed. 1999) (hereinafter ColLIER) (citing
Johnson v. Fisher (Inre Fisher), 67 B.R 666, 668 (Bankr. D. Col o.
1986)). GCenerally, Congress has |left the creation and definition
of property interests of a debtor’s bankruptcy estate to state | aw.
See Butner v. United States, 440 U. S. 48, 54 (1979). The Court in
But ner stated:

Property interests are created and defined by state | aw.

Unl ess sone federal interest requires adifferent result,

there is no reason why such interests shoul d be anal yzed

differently sinply because an interested party 1is

i nvol ved in a bankruptcy proceeding. Uniformtreatnent

of property interests by both state and federal courts

wthin a State serves to reduce uncertainty, to

di scourage forum shopping, and to prevent a party from

receiving ‘a wndfall merely by reason of the

happenst ance of bankruptcy’.

440 U. S. at 55 (quoting Lewis v. Manufacturers National Bank, 364

U S 603, 609 (1961)). This Circuit has interpreted Butner to
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extend deference to state | aw whenever Congress has the authority
to regul ate an area under its bankruptcy powers but has chosen not
to do so. See In re Hudson Shipbuilders, Inc., 794 F.2d 1051 (5"
Cir. 1986). The ultimate characterization of property as either
comunity or separate is determ ned by applicable state |law, and
that determ nation establishes what interest, if any, the
bankruptcy estate has in the property. See ColLIER § 541.13[2] at
541-78 (citing Dumas v. Mantle (Inre Mantle), 153 F. 3d 1082, 1084
(9t Cir. 1998); F.D.1.C. v. Soderling (In re Soderling), 998 F.2d
730, 733 (9th Cir. 1993)).

Under Louisiana |aw, unless spouses provide otherw se by
matri noni al agreenent, the | egal regi ne of community of acquets and
gains applies to them LA Cv. CooE ANN. arts. 2327 - 2329 (West
1985). Principally, the community property conprises any property
acquired during the existence of the legal reginme through the
effort, skill, or industry of either spouse. LA Cv. CooE ANN. art.
2338 (West 1985). During the existence of the community property
regine, the spouses may, Wwthout court approval, voluntarily
partition the conmmunity property in whole or in part. 1In such a
case, the things that each spouse acquires are separate property.
LA. Gv. CooE ANN. art. 2336 (West 1985).

The |l egal reginme of community property is termnated by the
deat h or judgnent or declaration of death of a spouse, declaration

of nullity of the marriage, judgnent of divorce or separation of



property, or matrinonial agreenent that term nates the community.
LA, CQv. CobE ANN. art. 2365 (West 1985). After the term nation of
the community property reginme by a cause other than death or
judicial declaration of death of a spouse, articles 2369.2 — 2369.8
apply to former community property until a partition of the forner
comunity property or the death or judgnent of declaration of death
of a spouse. LA Qv. CobE ANN. art. 2369.1 (West 1999); see al so
Kat herine S. Spaht, Co-Omnership of Fornmer Community Property: A
Primer on the New Law, 56 LA L.Rev. 677 (1996).

The term “spouse” in articles 2369.1 — 2369.8 includes co-
owners of former comunity property who continue to be married
spouses and former spouses hol ding former conmunity property in co-
ownership until it is partitioned. LA Qv. CooE ANN. art. 2369.1
Comrent (d) (West 1999). Upon the termnation of the comrunity
W thout a partition of the conmunity property, each spouse owns an
undi vi ded one-half interest in former conmmunity property and its
fruits and products. LA Cv. CobE ANN. art. 2369.2 (West 1999). A
spouse has a duty to preserve and to nanage prudently forner
community property under his or her control. LA Cv. CobE ANN. art.
2369.3 (West 1999). Spouses may partition former comunity
property by agreenent or judicially, just as may ordinary co-
owners. LA Cv. CooE ANN. art. 2369.8 Comment (b) (West 1999); see
also LACGv. CooE ANN. arts. 809; 2336 (West 1985). Wien spouses are

unable to agree on a partition of comunity property or forner



comunity property, either spouse may institute a proceedi ng under
Loui si ana Revi sed Statutes section 9:2801 for a judicial partition.
LA. Gv. CooE ANN. art. 2369.8 (West 1999).

The partition of the former community property between the
former spouses has these effects: (1) the spouses cease to be co-
owners of the fornmer community property; (2) the former community
assets are divided into separate portions or lots; (3) each forner
spouse becones the excl usive owner of a separate portion or |ot of
the divided assets; and (4) the assets of which each forner spouse
acquires sole ownership is reclassified by |law as the separate,
exclusive property of that fornmer spouse. See LA Cv. CobE ANN.
arts. 1382, 2335, 2336, 2341, 2369.1 (West 1999); LA R S. § 9:2801,
MARCEL PLANIOL, 1 TRAITE ELEMENTAIRE DE DROT CQwviL 8 2498 (La. State Law
Institute trans., 12'" Ed. 1939); MRCEL PL.ANiOL, 3 TRAl TE ELEMENTAI RE DE
DROT CwviL 88 1332-1336, 2367-2410 (La. State Law Institute trans.,
11th Ed. 1938); AUWBRY AND Rau, 4 DROT CwviL FRANCAIS § 625 (Carlos E.
Lazarus trans., 6'" Ed. 1953); see generally KATHERINE S. SPAHT & W
LEE HARGRAVE, 16 LousiANa CviL LAW TREATISE: MATRIMONIAL REG MES 88
7.1-7.31 (2" Ed. 1997) (herei nafter SPAHT AND HARGRAVE) .

Prior to the comencenent of the present bankruptcy case, the
comunity property regine was termnated, the former community
property was partitioned, Anderson received the forner famly hone
fromthe partition as her separate property, and that asset ceased

to be either community or former community property. A final



judgnent of divorce was entered in January 1994, dissolving the
community but not partitioning the former community property. The
j udgnent of divorce was recorded in the Quachita Parish, Louisiana
conveyance records in January 1994. In February 1994, a consent
judgnent was recited into the record of the court partitioning the
former community property between Debtor and Anderson. Under
Loui si ana | aw, a consent judgnent agreed upon by the nmutual consent
of the parties and approved by the court is a valid and enforceabl e
judgnent. La. Cv. Code Ann. art. 3071, 3078; see Adans v. Adans,
529 So.2d 877 (La.App. 4" Cir. 1988) (citing Felder v. GCeorgia
Pacific Corp., 405 So.2d 521 (La. 1981)); In re Stouder, 164 B.R
59, 63 (E.D.La. 1994) (“[t]he consent judgnent partitioned the
proceeds of the sale of the fornmer conmmunity residence . . . [i]t
i s binding between the parties and enforceable as a partition of
the community property.”). The consent judgnent recited into
the record of the court therefore acted to partition the forner
comunity property between Anderson and Debtor, thus ending the
former spouses co-ownership of the former conmunity property,
renmoving it fromthe former community property regi ne and causing
the partitioned property to becone the separate property of the
spouses. See Crais v. Crais, 737 So.2d 785 (La. App. 4'" Cir. 1999);
see generally 59A Am Jur.2d Partition 8§ 143 (1987). Thus, under

the plain neaning of section 541(a)(2), Anderson’s partitioned,



separate property could not be included in Debtor’s bankrupt estate
as it was not community property at the commencenent of the case.

The Trustee does not seriously dispute the conclusion that the
partition vested the Debtor’s forner spouse wth total separate
ownership of her hone prior to the petition date. He argues,
however, that under C vil Code article 2357 Anderson’s separate
property honme remains subject to debts which she incurred jointly
wth her former spouse during the comunity property regine, and
that section 541(a)(2)(B) has the effect of making all property
|iable for such debts part of the bankruptcy estate. Article 2357,
in pertinent part, provides that “[a]n obligation incurred by a
spouse before or during the conmunity property reginme nay be
satisfied after termnation of the regine fromthe property of the
former community and fromthe separate property of the spouse who
incurred the obligation.” Thus, a creditor’s right under state | aw
to have such an obligation satisfied from her separate property
under Article 2357 is not affected by the partition. See al so
La.R S. 8§ 9:2801(c). It does not follow however, that separate
property of the non-debtor spouse passes to the bankruptcy estate
under section 541(a)(2) sinply because it is subject to a pre-
termnation conmunity creditor’s claimunder state | aw.

According to the relevant court decisions we have found,
“community property” as used to define property of the estate in

section 541(a)(2) includes community property and fornmer comunity
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property that has not been partitioned as of the petition date but
does not include former comunity property which has been divided
and reclassified as separate property by state |aw before that
dat e. Courts addressing the issue have held that comunity
property which has not been legally divided as of the conmencenent
of the bankruptcy case passes to the debtor’s estate.! See In re
Mantl e, 153 F.3d at 1085 (9'" Cir. 1998) (citing Keller v. Keller
(Inre Keller), 185 B.R 796 (B.A P. 9" Cir.1995)); MCoy v. Bank
of America (In re MCoy), 111 B.R 276 (B.A P. 9" Cir. 1983)

MIller v. Walpin (In re Mller), 167 B.R 202 (Bankr. C. D. Cal.
1994); In re Hendrick, 45 B.R 976, 983-984 (Bankr. M D. La. 1985).
It necessarily follows that community property which has been
finally partitioned and reclassified as separate property of the
Debtor’s former spouse before the petition date does not becone
part of the estate. See Paderewski v. Barrett (In re Paderewski),
564 F.2d 1353 (9'" Cir. 1977); Inre Keller, 185 B.R at 800; Inre
Stouder, 164 B.R 59, 64 (E D.La.1994); Co.LIER, Y 541.13[4] at 541-

82 (“Ininstances where the comunity property has not been di vi ded

1One bankruptcy court has held that property of a fornmer spouse,
may not be included in the debtor spouse’s bankrupt estate even if
it 1s undivided as of the date of the petition. See In re LaNess,
159 B.R 916 (Bankr. C.D.Cal. 1993). This decision has been
criticized. See In re MIller, 167 B.R at 208. W need not
concern ourselves with the nerits or denerits of LaNess, however,
because we have concluded that partition of former comrunity
property before the bankruptcy petition date prevents inclusion
within the bankrupt estate of the separate property received by
partition by the non-debtor spouse or forner spouse.
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in a dissolution case as of the petition date, the community
property of the spouses passes to the debtor’'s estate, and
creditors of the debtor’s forner spouse participate in the
distribution as holders of ‘community clains.’ However, if the
property has been divided by a final order of the divorce court,
t he bankruptcy estate is bound by the terns of that order, subject
to any rights which creditors may retain [under Bankruptcy Code 8§
548 (Fraudulent Transfers and oligations)]).”(footnotes citing
foregoing authorities omtted.); see also Alan Pedlar, Community
Property and the Bankruptcy Reform Act of 1978, 11 ST. MaRY s L. J.
349, 358 (1979)(“[I]n a state where spouses equally or jointly
manage and control their comunity property, the only property of
ei ther spouse that does not pass to the bankruptcy estate of an
i ndi vi dual spouse is the separate property of the non-debtor spouse
and the community property subject to sol e nanagenent and contro

of the nondebtor spouse, to the extent that such property is not
liable for an allowable claim against the debtor.”)(footnote
onmitted); see HR Rer. No. 95-595, at 175-176 (1977) (“The bill
determ nes what is property of the estate by a sinple reference to
what interests in property the debtor has at the conmmencenent of
the case . . . [u]lnder the bill, all of the community property of
the debtor, with sonme minor limtations, and all of the separate
property of the debtor will becone property of the estate avail able

for distribution. Comunity creditors of both the bankrupt spouse
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and the nonbankrupt spouse will be permtted to share in the
comunity property, according to specified marshalling rules set
out in the statute.”)(footnotes omtted); A an Pedlar, The
| nplications of the New Comunity Property Laws for Creditors

Renedi es and Bankruptcy, 63 CaL. L. Rev. 1610, 1661 (1976)
(herei nafter PEDLAR).

W agree with the prevailing view that fornmer community
property which has been partitioned and classified as separate
property of the debtor’s forner spouse under state law prior to the
comencenent of the case does not pass into the bankruptcy estate.
Under section 541(a)(2) only “interests of the debtor and the

debtor’s spouse in community property as of the conmencenent of the

case” may becone part of the estate. Anderson’s property interest
in her separate property honme was created and defined by state | aw
prior to the comencenent of this bankruptcy case. Unl ess the
characterization of the property by state |law conflicts wth the
Bankruptcy Code, “there is no reason why such interests should be
anal yzed differently sinply because an interested party is involved
in a bankruptcy proceeding.” Butner, 440 U S. at 55. W see no
such conflict between the plain neaning of section 541(a)(2) of the
Bankruptcy Code and the classification of Anderson’s hone as her
separate property under state law prior to the comencenent of the

Debt or’ s bankruptcy case.
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The Trustee argues, as the Bankruptcy Court reasoned, that
section 101(7) and section 726 of the Bankruptcy Code change the
pl ai n meani ng of section 541(a)(2)(B) so that, when read together,
they i nclude the separate property of the non-debtor forner spouse
in the debtor’s bankruptcy estate if the non-debtor’s separate
property is liable for a “comunity claim” Their reasoning is
contrary to the Bankruptcy Code, however, because section 101(7)
and section 726 derive their neaning by reference to section
541(a)(2), not the other way around. Section 101(7) defines
“community clainf as a debt incurred during the conmunity property
reginme which vests in the creditor a right to have that debt
satisfied from comunity assets, regardless of whether there is
community property in the estate as of the comencenent of the
bankruptcy case.? The outer limts of community property of the
estate marked by section 541(a)(2) are thus not altered by section

101(7), which nerely defines “community clainf as one for which

2 Section 101(7) provides: “Inthis title—[] ‘conmunity claim
means claim that arose before the commencenent of the case
concerning the debtor for which property of the kind specified in
section 541(a)(2) of this titleis liable, whether or not there is
any such property at the tine of the commencenent of the case[.]”
This definition “is keyed tothe liability of the debtor’s property
for a claimagainst either the debtor or the debtor’s spouse. |If
the debtor’s property is liable for a claim against either, that
claimis a comunity claim” H R Rep. No 95-595 (1977); S. REer.
No. 95-989 (1978). The definition of “community clainf was anended
by the Senate “in order to indicate that a community claimexists
whet her or not there is conmmunity property in the estate as of the
comencenent of the case.” 124 CoNnc Rec. H11090 (daily ed. Sept.
28, 1978); 124 CoNGg. Rec. S17406 (daily ed. Cct. 6, 1978) (remarks
of Rep. Edwards and Sen. DeConcini).
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community property (“of the kind specified in section 541(a)(2)”)
is |liable and does not expressly or inpliedly provide that a non-
debtor fornmer spouse’ s separate property shall be included in the
estate or nmade liable for a community claim in the bankruptcy
case.?®

Section 726(c) governs distributions in cases in which there
is both comunity property (“property of the kind specified in
section 541(a)(2) of thistitle”) and non-conmunity property in the
est at e. In essence, section 726(c) creates a “sub-estate” that
calls for the segregation of comunity property in the estate from
ot her property of the estate and for the order of distribution of
the two kinds of property in paynent of «clains: First,

adm nistrative expenses are paid equitably from both kinds of

3Nor can subsection (B) expand the reach of section 541(a)(2)
beyond that property which 1is comunity property at the
comencenent of the case. Subsection (B) nodifies section
541(a)(2), which by its plainterns is limted solely to community
property; to then find that subsection (B) expands section
541(a)(2)’ s reach beyond community property would be to render the
limting nodifier of “comunity property” in section 541(a)(2)
nmeani ngl ess. See United States v. Shaw, 979 F.2d 41, 44 (5" Cir.
1992). Further, the legislative history of the precursor of
subsection (B) indicates that it was solely intended to address the
uni que situation whereby state statute comrunity property i s under
the sol e managenent and control of the non-debtor spouse, yet is
still subject to comunity clains. See PEDLAR at 1663 n. 296 (“The
final clause, which passes ‘other community property of the debtor
and his spouse to the extent it is liable for any allowable claim

. ." was inserted to acquire the wwfe’s one-half interest in the
connunltv property which was |liable for her torts under New Mexico
law . . . However, this |language is retained . . . to deal with the
busi ness i nterest of the non-bankrupt spouse in California and the
comunity property under the sole managenent and control of the
non-bankrupt in Texas.”) (internal citations omtted) (enphasis
added) .
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property; Second, comrunity clainms against the debtor or the
debtor’s spouse are paid fromconmmunity property, except such as is
liable solely for the debts of the debtor; Third, conmunity clains
against the debtor, to the extent not paid under the above
provision, are paid fromcomunity property that is solely liable
for the debts of the debtor; Fourth, to the extent that all clains
agai nst the debtor including community clains against the debtor
are not paid under the above provisions, such clains shall be paid
from property of the estate other than comrunity property of the
estate; Fifth, if any community clains against the debtor or the
debtor’ s spouse remai n unpai d, they are paid fromwhat ever property
remains in the estate. See 11 U S. C. 8 726(c); H R Rep. No. 95-
595, at 383-384 (1977); S. Rep. No. 95-989, at 97-98 (1978). The
marshal ling rules of 8§ 726(c) apply only to property of the estate
as defined under section 541 and thus the sub-estate nmechani sm
nmerely defines a hierarchy of distributions fromthe estate -- it
has no inplication as to whether property is to be included in the
bankrupt estate under section 541. |Id.

Because t he separate property hone of Anderson, the non-debtor
former spouse, was not included or owned in indivision wth the
property of the Debtor’s bankruptcy estate, the Trustee | acked
authority to sell her hone as “property of the estate” under
section 363(b)(1), as property of the estate in which there is an

interest of “an entity other than the estate” under section 363(f),
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or as “the interest of any co-owner in property in which the debtor
had, at the tinme of the commencenent of the case, an undivided
interest as a tenant in common, joint tenant, or tenant by the

entirety” under section 363(h). See ColLIErR | 363.08[ 2] .

B

Alternatively, the Trustee argues that, as trustee of the
Debtor’s bankruptcy estate, he has, wunder the “strong-arnf
provi sions of section 544 of the Bankruptcy Code, the rights and
powers of a bona fide purchaser of real property fromthe debtor to
avoid any transfer of the property of the Debtor, including the
transfer by partition to Anderson of the famly honmestead as her
separate property. Section 544, in pertinent part, provides:

(a) The trustee shall have, as of the commencenent of the

case, and without regard to any knowl edge of the trustee

or of any creditor, the rights and powers of, or may

avoid any transfer of property of the debtor or any
obligation incurred by the debtor that is voidable by -

* * %

(3) a bona fide purchaser of real property, other than
fixtures, from the debtor, against whom applicable |aw
permts such transfer to be perfected, that obtains the
status of a bona fide purchaser and has perfected such
transfer at the tine of the comencenent of the case,
whet her or not such purchaser exists.
11 U.S.C § 544(a)(3).
Under section 544(a)(3) the trustee has the right and power,
as of the date of the commencenent of the case, to avoid any lien

or transfer avoi dabl e by a hypot heti cal bona fide purchaser of real
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property of the debtor as of the date of the comencenent of the
case. These rights and powers are conferred on the trustee by
federal |aw. See ColLIER T 544.02 at 544-5 (citing Commerci al

Credit Co., Inc. v. Davidson, 112 F.2d 54 (5'" Gir. 1940)). The
extent of the trustee’s rights as a bona fide purchaser of rea

property, however, is neasured by the substantive | aw of the state
governing the property in question. See Gaudet v. Babin (In the
Matter of Zedda), 103 F.3d 1195 (5'" Gir. 1997); CoLlER | 544.02 at
544-5; 3 NORTON ON BANKRuUPTCY § 54.3 at 54-9, n. 22 (citing In re
Cifford, 566 F.2d 1023, 1025 (5'" Cir. 1978); MKay v. Trusco
Fi nance Co., 198 F.2d 431 (5'" Cir. 1952)) (hereinafter NorToN). The
statutory | anguage, “w thout regard to any know edge of the trustee
or of any creditor” refers to actual know edge and does not affect
state laws relating to constructive notice. CoLLIER § 544.02 at
544-7; NortoN f 54.5 at 54-17 - 54-18. The phrase has been
construed by the courts not to affect actions which, under
appl i cabl e nonbankruptcy law, serve to give conpeting clainmants
constructive notice of the claim When an otherwi se bona fide
purchaser of real estate would be subject to a claim because of
constructive notice under state |aw, the trustee cannot avoid the
claim See NoRTON f 54.5 at 54.18, n.67 (citing authorities); COLIER
1 544.03 at 544-7. A hypot hetical bona fide purchaser under
section 544(a)(3) is a purchaser who under state |aw could have

conducted atitle search, paid value for the property and perfected
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his interest as a legal title holder as of the date of the
comencenent of the case. See CoLLIER | 544.08 at 544-15 (citing In
re Bridge, 18 F.3d 195 (3¢ Cir. 1994)). The trustee, just as a
hypot heti cal purchaser, is anenable to state recordi ng statutes and
ot her nonbankruptcy |laws which would prevent him from properly
perfecting transfer fromthe debtor at the ti ne of the conmencenent
of the case. See CoLLIER T 544.08 at 544-15 - 544-16; NorRToN T 54:5
at 54-17 —54-18, nn. 63 - 64 (citing Watkins v. Watkins, 922 F. 2d
1513 (10" Cir. 1991); In re @ilino, 779 F.2d 546, 551 (9" Cr.
1985)). Thus, although section 544 provides that a trustee’s
actual know edge is not relevant, a trustee is still bound by the
state | awregardi ng recordati on and constructive notice, as well as
other state law [imtations upon bona fide third party purchaser
status. See, e.g., Inre Hamlton, 125 F.3d 292 (5" G r. 1997);
see also NoRTON T 54.5 at 54.18, n.67 (citing authorities); CaLIER
1 544.03 at 544-7.

Until 1980, the Louisiana Cvil Code designated the husband as
the “head and nmaster” or sole manager of the community property.
See SPAHT AND HARGRAVE 8 5.1 at 223-234 (citing LA CQv. CobE ANN. arts.
2404 (1870); 2373 (1825); 66 (1808)). “Doubts about the
constitutionality of this discrimnation against the wife were a
primary notivation for the 1980 revision of the community property
| aws and t he adoption of the current regi ne which gives the spouses

equal nmanagenent powers.”  SPAHT AND HARGRAVE 8§ 5.1 at 224; see LA
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Cv. CooE ANN. art. 2346 (1980). As an inportant exception to the
basic principle of equal managenent, however, Ci vil Code article
2347 (1980) provides that “[t]he concurrence of both spouses is
required for the alienation, encunbrance, or |ease of community

i movabl es. . .. The purpose of Article 2347 is to “protect one
spouse against solo transactions that have the potential of
depleting the comunity—normally transfer or encunbrance of
i mmovabl es.” SPAHT AND HARGRAVE 8 5. 10 at 253. Consequently, because
of Article 2347, a third person who attenpts to buy real property,
that the conveyance records indicate is community immobvable
property, from one of the spouses w thout the concurrence of the
ot her cannot by the solo transfer obtain bona fide purchaser status
or good title to that property. See SPAHT AND HARGRAVE § 5. 10 at
253257 (citing Louisiana court decisions).

New Civil Code articles were enacted in 1995 to govern the
managenent of undivided former community property after the inter
vivos termnation of the community property regine. See 1995 La.
Acts No. 433 (anending Cvil Code article 2369.1 and adding G vil
Code articles 2369.2-2369.8). As anended, Article 2369.1 provides
that, after the termnation of the community reginme by a cause
other than a spouse’'s death or the judicial declaration of a
spouse’s death, Articles 2369.2 —2369.8 apply to fornmer community
property until a partition of the former community property or the

death or judgnent of declaration of death of a spouse. Article
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2369.4, which prohibits a spouse’'s solo transfer of forner
comunity property, provides: “A spouse may not alienate, encunber,
or lease former community property or his undivided interest in
that property without the concurrence of the other spouse, except
as provided in the following articles.* In the absence of such
concurrence, the alienation, encunbrance, or lease is a relative
nullity.” Article 2369.4 was deened necessary because “during the
exi stence of the community regine while it may be assuned that a
spouse w Il exercise his managenent powers in such a way as to
pronote the mutual purposes of the comunity reginme, no such
assunption exists after termnation of the comunity regine.” LA
CQwviL CobE ANN. art. 2369.4, Comment (a) (West 1999). Article 2369.4
governs “former community property that is co-owned by spouses or
former spouses on or after January 1, 1996, regardl ess of when the
comunity reginme of the spouses or fornmer spouses termnated.”
1995 La. Acts No. 433, § 3.

On the facts of the present case, a hypothetical buyer of the
real property in question fromthe Debtor as of the commencenent of
this bankruptcy case could not have achi eved bona fide purchaser
st at us. It is undisputed that: in 1989, when the Debtor and
Anderson acquired the real property in their names by a deed
recorded in the conveyance records of CQuachita Parish, Louisiana,

a comunity property regi me had been established by their marri age,

“None of the Civil Code Articles following Article 2369.4 is
applicable to the present case.
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so that the property becane their comrunity property; on January
26, 1994, the Debtor and Anderson were divorced by a judgnent of
the Fourth Judicial District Court for Quachita Parish, Louisiana,
whi ch was recorded in the conveyance records of Quachita Parish on
January 27, 1994; and on June 17, 1996, the Debtor filed a
voluntary petition for relief under Chapter 7 of the Bankruptcy
Code that commenced the present bankruptcy case.

The community regi ne of the Debtor and Ander son was term nated
by their judgnment of divorce as of the date of filing of the
petition in that action on May 21, 1993. LA Qv. CobE ANN. arts.
102, 103, 159 (effective Jan. 1, 1991). The divorce judgnent was
recorded in the conveyance records of Quachita Parish on January
27, 1994 and thus becane effective against third persons wth
respect to former community i movabl es in that parish fromthe date
and tinme of its registry. LA Qv. CooeE ANN. art. 1839 (effective
Jan. 1, 1984); LA R S. § 9:2721.° Consequently, a solo transfer by
the debtor to a hypothetical buyer, of the real property in
gquestion, on the June 17, 1996 bankruptcy petition date, would be
arelative nullity, would not transfer validtitle to such a buyer,
and would not enable that buyer to obtain bona fide purchaser

status. Thus, the Trustee is not authorized by section 544(a)(3)

°See generally W Lee Hargrave, Public Records & Property Ri ghts,
56 LA L.Rev. 535 (1996); WIliam V. Rednmann, The Loui siana Law of
Recordation: Sonme Principles and Sone Problens, 39 Tu..L.Rev. 491
(1965).
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to exercise the rights and powers of a bona fide purchaser wth
respect to the real property in question.

W have interpreted and applied the principles of the
pertinent Louisiana Cvil Code articles, other state |aws, and
state court decisions as we think the Suprene Court of Louisiana
woul d. In particular, the Suprene Court of Louisiana s decisionin
Canel v. Waller, 526 So.2d 1086 (La. 1988), although decided in a
factual context that arose prior to the 1980 revision of the Gvil
Code provisions on matrinonial reginmes and the 1996 anendnents
concerning co-ownership of fornmer community property, provides
subst anti al gui dance as to howthat court would apply the currently
applicable state |aw. In that case, third party purchasers of
comunity inmmovables from a husband, who had been judicially
separated fromhis wife by an unrecorded judgnent, prevailed over
the wife’'s claim for enforcenment of her conmunity rights in the
property. The court held that because the separation judgnent had
not been recorded prior to the third party purchasers’ acquisition
of the property, the husband had not |lost his right as head and
master of the community to nake a solo transfer of the community
property. In a virtually unani nous opinion, the court noted:

Eli zabeth Canel[, the wife,]Jcould have alerted third

party purchasers to the newy acquired right of joint

control attending her undi vided co-ownership interest by
recordi ng her judgnent of separation....She did not do

so. Consequently, ‘the judgnent affecting i movables”,

that is, a judgnment changing the husband’s right to

convey alone, to a right of joint control, is not
‘“binding on’ and does not ‘affect third persons’.
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La. Rev. Stat. Ann. 8§ 9:2721 (West 1965). In this context

Elizabeth Canel’s ‘claimi, the right to enjoy joint

control of property owned in indivisionwhichis ‘outside

the public records’ ‘shall [not] be binding on or affect

third persons’, La.R S. 8§ 9:2721, and indeed, it is

‘utterly null and void, except between the parties....’

La. Rev. Stat. Ann. 8§ 9:2756 (West Supp. 1988).

ld. at 1093 (citations in original).

Considering that: (1) the present case is anenable to the 1980
revision of the Cvil Code provisions on matrinonial regines,
whi ch replaced the husband’s head and master authority with a
general principle of equal managenent and a requirenent of the
concurrence of both spouses for the alienation of conmmunity
i movabl es;® (2) the Canel court carefully noted that the 1980
revision was not applicable to the 1977 and 1978 transfers at issue
in Canel; (3) the present case is governed by the new 1996 rul es
requi ri ng spousal concurrence for the alienation of any interest in
undi vided former community property; and (4) the present case is
factually distinguishable from Canel in that the Debtor-Anderson
di vorce judgnent was recorded in the conveyance records in January

1994 and therefore was effective as a bar to the Debtor’s

hypot hetical attenpt to transfer the real property in question to

6See generally W Lee Hargrave, Public Records and Property
Ri ghts, 56 LA L.Rev. 535, 550 (Spring 1996) (“under current | aw,
facts simlar to Canel v. Waller will result in annul nent of the
transfer upon the request of the non-consenting spouse.”); L.C
Fri edmann, Canel v. Wller: A Conflict Between the Laws of
Community Property and the Public Records Doctrine, 63 TuL. L. REv.
193, 198 (1988) (“Because the head and naster rule has been
elimnated from Louisiana law, the application of the Canel
analysis will be limted in the future.”).

24



a third person purchaser on the June 17, 1996 date of the
bankruptcy petition, we believe that the Louisiana Suprene Court
woul d resolve the conflict here, as we have, in favor of the non-
debtor fornmer spouse and against the hypothetical third party

pur chaser.

L1l

For the reasons assigned, we conclude that (1) the real
property in question becane Anderson’s separate property hone
t hrough the partition of the fornmer community property honme before
the commencenent of the bankruptcy case and therefore is not
property of the Debtor’s bankruptcy estate defined by section
541(a)(2); and (2) the trustee is not entitled to obtain the status
of a bona fide purchaser with respect to the real property in
guestion under section 544(a)(3). Accordingly, the judgnent of the
district court is REVERSED, and the case is REMANDED to the
district court, which is instructed to REVERSE the bankruptcy
court’s judgnent and REMAND the case to the bankruptcy court for

further proceedings consistent wth this opinion.
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