IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30942

CARRI E BADON; RAY BADON; RUSSELL BADQON; JCE MAE
BADON- ROBERSON;, SCOTTY JOSEPH BADON,

Pl ai ntiffs-Appellants,

ver sus

R J R NABI SCO | NC, LIGEETT & MEYERS TOBACCO CO, AMERI CAN
BRANDS | NC, PHILIP MORRIS COMPANIES I NC, B A T | NDUSTRI ES,
LTD, PELI CAN Cl GAR CO, MALONE & HYDE | NC, SCHLESI NGER
WHOLESALERS & AUTOMOTI VE Cl GARETTE SERVI CE | NC; PHI LI P

MORRI S | NG, R J REYNOLDS TOBACCO CO, BROWN & W LLI AMSON
TOBACCO CO, BATUS HOLDI NGS | NC; AMERI CAN TOBACCO

CO LIGEETT GROUP I NC, BROOKE CGROUP LIMTED, H LL & KNOALTON
| NC, TOBACCO | NDUSTRY RESEARCH COWM TTEE; COUNCI L FOR TOBACCO
RESEARCH USA | NC, TOBACCO | NSTI TUTE | NC, FORTUNE BRANDS | NC;
LI GGETT & MYERS | NC,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana

Decenber 21, 2000
Before KING Chief Judge, GARWOOD and STEWART, Circuit Judges.

GARWOOD, Circuit Judge:

In this interlocutory appeal under 28 U S C. 8§ 1292(b),
plaintiffs-appellants, Carrie Badon and certain of her relatives,
chal l enge the district court’s order overruling their notion to

remand this renoved suit to the Louisiana court in which it was



filed. The relevant facts, procedural history and contentions of
the parties are set out in our August 16, 2000, opinion herein,
Badon v. RJR Nabisco Inc., 234 F.3d 382 (5th Gr. 2000), issued in
connection with our certification of the controlling issue of |aw
to the Suprenme Court of Louisiana. By order issued Novenber 27,
2000, the Louisiana Suprenme Court declined to accept the
certification (Chief Justice Calagero and Justice Lemmon woul d
grant certification).

As noted in our prior opinion, the instant suit, originally
filed in a Louisiana court in May 1994, is on account of personal
infjury to Carrie Badon, who allegedly incurred throat cancer,
diagnosed in 1993, as a result of having snoked cigarettes
manuf actured and/or sold by defendants. The suit alleges that
Badon snoked cigarettes for approximately forty years and “becane
addicted to them?” There are nunerous naned defendants,
principally <cigarette mnufacturers and their parents and
affiliates. Plaintiffs are all Louisiana citizens, and it is
conceded that the anount is controversy exceeds $75, 000. 00 and t hat
all defendants are diverse save only two Loui siana corporations
which are cigarette wholesalers. No retailers were sued.
Defendants renobved the action on grounds of diversity of
citizenship, contending that the Louisiana whol esal er defendants
were fraudulently joined. Plaintiffs filed an unverified notionto

remand contending that the case was not tinely renoved, and that



t he j oi nder of the Louisiana whol esal ers was not fraudul ent because
they had alleged valid causes of action against the Louisiana
whol esal ers on the basis of redhibition under La. Cv. Code arts.
2520, 2524 and 2531, breach of warranty under La. C v. Code art.
2475, and conspiracy under La. Cv. Code art. 2324 (characterized
by plaintiffs as “an agreenent between all defendants to nmani pul ate
nicotine in cigarettes with the intent to addict Carrie Badon”).
In reference to the redhibition and article 2475 breach of warranty
clains, it was not alleged that Badon purchased cigarettes from
ei ther of the whol esal ers, but rather that she purchased themfrom
retailers who had acquired themfromthe whol esal ers. Defendants
filed their oppositionto notions to remand, supported, inter alia,
by affidavits of officers of the Louisiana whol esal ers denying the
al l egations of conspiracy and averring, anong other things, that
they sold the cigarettes unaltered in the original |abeled and
seal ed packages in which they received themfromthe manuf acturers,
had nothing to do wth their design, manufacture, content,
packagi ng or | abeling, and had no specialized or superior know edge
not available to the general public, and nade no representations to
the public or any plaintiff, concerning nicotine levels in
cigarettes, or nicotine addiction or health risks associated with
snoki ng. Plaintiffs filed an unverified reply to defendants’
opposition to the notion to remand, contending only that the

renmoval was untinely and that recovery against the Louisiana



whol esal ers on the basis of redhibition or breach of warranty was
possi ble even though there was no privity between them and
plaintiffs. Neither plaintiffs’ notion to remand nor their reply
to def endants’ opposition thereto was supported by any affidavit or
ot her summary judgnent type evidence.!?

The district court denied the notion to remand, ruling that
the renoval was tinely and that the Louisiana whol esalers were
fraudul ently joined. The court noted that the only bases of
recovery asserted against the Louisiana wholesalers were
redhi bition, breach of warranty of fitness, and conspiracy. As to
conspiracy, the court held that, on the basis of the defendants’
affidavits and “in light of plaintiffs’ lack of evidence,” there
was no reasonable possibility of recovery against the Louisiana
whol esal ers. The court |ikewi se reached the sanme ultimte
conclusion as to the redhibition and breach of warranty clains,
holding that the asserted defects in the cigarettes was not
redhibitory or within article 2475, that La. Cv. Code art. 2521
barred recovery because the dangers of snoking should have been
di scovered by a reasonably prudent buyer, and that the Louisiana
whol esal ers did not have a relationship to the consuner and the

manuf acturers which was analogous to that of the distributor

The sol e exception to this is that the notion to remand was
supported by the affidavit of plaintiffs’ attorney which nerely
attenpted to explain why citation had initially been | ong w thheld
on the conpl ai nt.



def endant in Medi a Production Consultants, Inc. v. Mercedes Benz of
North Anmerica, 262 So. 2d 377 (La. 1972).

Plaintiffs did not seek reconsideration, but noved the
district court to certify its ruling denying the notion to remand
for interlocutory appeal under 28 U S.C. 8§ 1292(b). The district
court did so, and we granted | eave to appeal.

I n our prior opinion, we affirnmed the district court’s rulings
that the renoval was tinely and that the conspiracy cl ai magai nst
t he Loui si ana whol esal ers was fraudul ently j oi ned because t here was
no reasonabl e possibility of recovery thereon. Badon, 224 F. 3d at
388-94. W reaffirmthose hol di ngs.

That left as the sole and determnative issue on appeal
whether it was denonstrated that plaintiffs had no reasonable
possibility of recovery on their articles 2520, 2524 and 2531
redhibition claim and their article 2475 breach of warranty cl aim
agai nst the Louisiana wholesalers.? W held that resolution of
this issue depended on answers to one or nore of the follow ng
t hree questions of Louisiana lawas to which it appeared to us that
there are no clear controlling precedents in the decisions of the
Loui si ana Suprene Court, nanely: (1) whether the fact that snoking

cigarettes has serious adverse health affects and is addictive

2As we observed, Badon, 224 F.3d at 394 n. 18, plaintiffs have
consistently made it clear that, apart fromtheir conspiracy claim
they did not and do not seek to inpose liability on the Louisiana
whol esal ers on the basis of tort or products liability.
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constitutes a redhibitive defect in the cigarettes or a defect
warrant ed agai nst under article 2475; (2) whether it is judicially
known that at the relevant tine there was such comon know edge of
the adverse affects of cigarette snoking as to preclude such
redhibition and article 2475 clains; and (3) whether the |ack of
privity between the Louisiana whol esal ers and Badon precl udes her
redhibition and article 2475 cl ai ns agai nst those whol esal ers who
were not, and did not with respect to consuners occupy the position
of , manufacturers of the cigarettes.® W accordingly certified the
followng question of Louisiana law to the Suprene Court of
Loui si ana:

“Does a consuner of cigarettes, who, w thout actual
know edge of their addictiveness or of all their health
ri sks, purchased them at retail and snoked them from
about age sixteen in 1953 until 1993, and, as a result,
becane addicted to them suffered cancer diagnosed in
1993, and filed suit within a year thereafter, state with
respect to such purchases a claimfor either redhibition
or for breach of warranty under article 2475, on the
basis of the fact that snoking cigarettes is addictive
and seriously harnful to health, as agai nst the whol esal e
distributors of those cigarettes with whomthe consuner
was not in privity and who did not manuf acture, or occupy
as to the consuner the position of manufacturer of, the
cigarettes, or hold thensel ves out as such, who sold the
cigarettes only in the unaltered original sealed and
| abel ed contai ners received fromthe manufacturers, who
made nNno representations respecting whether snoking

W held that under the undisputed summary judgnment type
evi dence there was no reasonable possibility of plaintiffs being
able to recover in redhibition or under article 2475 on the basis
that the Louisiana whol esal ers occupied, vis-a-vis the consuner,
t he position of manufacturer in the sane (or an anal ogous) sense as
di d t he def endant distributor in Media Production Consultants, Inc.
We reaffirmthat hol ding.



presented health risks or was addictive, and who neither

had nor clainmed any greater know edge concerning the

asserted defects inthe cigarettes than that available to

menbers of the general public through the public nedia?”

As noted, the Louisiana Suprenme Court declined the
certification.

Since the Louisiana Suprene Court declined the certificate,
the certified questionis, in a sense, back before us. However, it
is inmportant to note the context in which it is presented to us,
nanmely the context of a claimof fraudul ent joinder as it bears on
removal jurisdiction. |In that context, as we explained in Bobby
Jones Garden Apartnents, Inc. v. Suleski, 391 F.2d 172 (5th Gr.
1968), we approach the matter sonmewhat differently than we would in
ot her contexts, where we sinply nake the best determ nation that we
can as to howthe state courts would ultimately resol ve the issue.
I n Bobby Jones Garden Apartnents, Inc., we observed:

“Unli ke the parties who joust for victory on who Wi ns or

| oses our sole concernis: Ww tries this case. State or

Federal Court? For to us we cannot escape the probl emof

removability.” Id., 391 F.2d at 175 .

“This is an Erie problemin part, but only part. 1In the

usual diversity situation a Federal Court, no matter how

difficult the task, nmust ascertain (and then apply) what

the state law is. [citations omtted] But here the

gquestion is whether there is arguably a reasonabl e basi s

for predicting that the state | aw m ght inpose liability

on the facts invol ved. :

Thus we get to the question: Is there a reasonably good

chance that Florida today will hold the Agent to sone

liability?” 1d., 391 F.2d at 176-77.

See also Parks v. New York Tines Conpany, 308 F.2d 474, 479 (5th



Cr. 1962) (“whether there was a reasonable basis in |law and fact”
for the claim; Tedder v. F.MC. Corporation, 590 F.2d 115, 117
(5th Gr. 1979) (“If there is no arguably reasonable basis for
predicting that state |aw mght inpose liability on the resident
defendants under the facts alleged, then the claim is deened
fraudulent. . .”; renoval proper because “there is no such
reasonabl e basis for predicting that the [plaintiff] could prevai

under Louisiana law as it stands today”); Jernigan v. Ashland G|
Inc., 989 F.2d 812, 816 (5th Cr. 1993) (“If there is *arguably a
reasonabl e basis for predicting that the state |law m ght inpose
liability on the facts involved' , then there is no fraudul ent
joinder”); Burden v. General Dynam cs Corp., 60 F.3d 213, 217 (5th
Cr. 1995) (“whether, ‘as a matter of law, there [is] no reasonabl e
basis for predicting that plaintiff mght establish liability
against a naned in-state defendant in state court’”); Fields v.
Pool Offshore, Inc., 182 F.3d 353, 357 (5th Gr. 1999) (claimas to
defendant is fraudul ent, so as not to prevent renoval, where court

“determ nes, after resolving ‘all disputed questions of fact and

any anbiguities in the current controlling substantive law in

plaintiff’s favor’ that there is no reasonable basis for

predicting that the plaintiff mght establish liability agai nst

t hat defendant).*

‘“Plaintiffs appear to argue that any nere theoretical
possibility of recovery under local |awno matter how renote or
fanci ful —suffices to preclude renoval. W reject this contention.
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| f the Louisiana Suprene Court had accepted the certificate
and answered the certified question in the negative, we would, of
course, know that there is not arguably any reasonable basis for
predicting that plaintiffs mght establish liability against the
in-state defendants on the redhibition and article 2475 clains.?®
However, the Louisiana Suprene Court declined the certificate. W
are thus thrown back on our own resources. Qur prior opinion
reviews and anal yzes the Louisiana authorities on these issues.
Badon, 224 F.3d at 394-400. No good purpose would be served by
repeating that exercise. We conclude that there is arguably a
reasonable basis for predicting that plaintiffs mght establish
redhibition or article 2475 Iliability against the Louisiana
whol esal ers under Louisianalawas it stands today—i.e., that there
is arguably a reasonabl e basis for predicting that under Loui siana

law as it stands today the answer to the certified question is

yes. Lest we be msunderstood, we stress that we are not
predi cting that the Louisiana Suprenme Court would or even probably
woul d actually so hold or that in our opinion Louisiana |aw does

indeed afford plaintiffs a redhibition or article 2475 claim

As the cited authorities reflect, there nust at |east be arguably
a reasonable basis for predicting that state law would all ow
recovery in order to preclude a finding of fraudul ent joinder.

Conversely, if the Louisiana Suprene Court had answered the
certified question in the affirmative we would know that there is
at | east a reasonable basis for predicting that plaintiffs m ght
establish liability against the in-state defendants on those
cl ai ns.



agai nst the wholesalers in these circunstances. As the cited
passages of our prior opinion reflect, Louisiana |law on these
points is sinply not reasonably clear. W nmay well tend to believe
that the probabilities wultimately favor Louisiana denying
redhibition or article 2475 recovery against the wholesalers in
t hese circunstances. That m ght well be our best Erie guess. But
that is not the issue before us in this fraudul ent joinder renoval
case. What we do hold is that there is at |east an arguably
reasonable basis for predicting that Louisiana would allow
redhibition or article 2475 recovery agai nst the whol esal ers.

For this reason, we hold that the district court erred in
denying the notion to remand. W accordingly remand the case to
the district court for further proceedi ngs consistent herewth.

REMANDED
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