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Bef ore GARWOOD, DUHE, and BENAVIDES, Circuit Judges,

JOHN M DUHE, JR, Circuit Judge:
Matthew Carroll (“Carroll”) and Robert Randall Reinhart

(“Reinhart”) plead guilty to conspiring to engage in the sexual



exploitation of children pursuant to 18 U S.C 8§ 2251(a) (West
Supp. 1999). The Defendants appeal their sentences and chall enge
the district court’s characterization of two particular mnors as
victins of the Defendants’ exploitation allow ng an increase in
their offense levels. For the foll ow ng reasons, we affirmboth of
t he Def endants’ sentences.
BACKGROUND

The district court assigned the Defendants a base offense
| evel of 27. See U S.S.G 8 2&.1(a). Because the district court
determ ned their of fenses i nvol ved t he expl oitation of four m nors,
it treated each mnor as a separate conviction and applied a
multiple count adjustnent to determne their conbined offense
| evel s. See US SG 8 2&.1(c).? Each mnor constituted a
“group” pursuant to § 3D1.1. See U.S.S.G § 3D1.2.2 The offense
| evel s of three of the groups were enhanced by two | evel s because
the offense involved a victimwho had attai ned the age of twelve

years but not the age of sixteen, and the I evel of the fourth group

1Section 2@&.1, comment, n.1 provides:

[s]pecial instruction (c)(1) directs that if the relevant
conduct of an offense of conviction includes nore than one
m nor bei ng expl oi ted, whether specifically cited in the count
of conviction or not, each such mnor shall be treated as if
contained in a separate count of conviction.

US SG 8§ 2&.1, coment, n. 1.
2Section 3D1.2 and 8§ 2&.1, coment, n.1l provide that multiple

counts involving the exploitation of different mnors are not to be
grouped toget her under 8§ 3D1. 2.



was enhanced by four | evel s because the victi mhad not attained the
age of twelve years. See U S S G 2&.1. Al of the groups’
of fense | evel s were enhanced two | evel s because the mnors were in
the custody, care or supervisory control of the Defendants3 and
two |evels because the Defendants used a conputer to solicit
participation by or wwth a mnor in sexually explicit conduct for
t he purpose of producing sexually explicit material. See U S. S G
§ 2&.1(b). The district court added four units to the highest
of fense level of the groups, 35, for a conbined offense |evel of
39.4 The district court reduced the Defendants’ conbi ned offense
levels by three |evels because they accepted responsibility for
their crimnal conduct leaving themw th total offense |evels of
36. See U S.S.G 8 3E1.1. The Defendants’ total offense | evel of
36 and a Category |I crimnal history score resulted in a sentencing
range of 188 to 235 nonths. The district court sentenced both
Defendants to 235 nonths in prison and three years of supervised
rel ease.

The district court characterized four mnors as victins of the

Def endants’ exploitation therefore allow ng the enhancenent of the

SBoth of the Defendants were Boy Scout troop |eaders to the
m nors.

“The district court calculated the four units as follows: the
group involving the mnor under age twelve and having the highest
offense level of 38 constituted one unit, while each of the
remai ning 3 groups constituted a unit because their offense | evels
were 33 and therefore fromone to four | evels | ess serious than the
hi ghest group’s level. See U S S. G § 3D1.4.
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Def endants’ sentences. The Defendants appeal their sentences and
chal l enge the district court’s characterization concerning two of
the mnors: “mnor white male #1" (“male #1") and “m nor white nal e
#3" (“male #3"). Reinhart took a Pol aroi d photograph of m nor #1,
and using a conputer scanner cut and pasted the face of m nor #1
from the picture onto an image of an unknown nude boy on the
conputer. Additionally, both of the Defendants vi deotaped nal e #3,
an el even year old boy, changing from gym shorts into |ycra bike
shorts and a tank top and striking various poses for the nen while
reading a sexually explicit nmagazi ne on an unnade bed.

The Defendants argue the district court clearly erred in
determning these episodes constituted “actual or sinmulated
sexual ly explicit conduct” pursuant to 18 U.S.C. 8§ 2256(2). See 18
US C 8§ 2256(2) (West Supp. 1999). They appeal their sentences
and seek a remand to the district court for re-sentencing.

DI SCUSSI ON

W review the district court’s factual findings under the

Sentencing Guidelines for clear error and its interpretation and

application of the Guidelines de novo. See United States v. Luna,

165 F. 3d 316, 322 (5th Gr. 1999).

As we noted above, § 2&.1 requires that we treat each m nor
exploited as a separate conviction for the Defendants. See
UusSSsSG § 2&.1. Because the Defendants plead guilty to

conspiring to engage in the sexual exploitation of children



pursuant to 8 2251(a), the district court treated each of the four
mnors as a separate conviction under 8 2251(a). Section 2251(a)

provi des that:

any person who enploys, uses, persuades, induces,
entices, or coerces any mnor to engage in . . . any
sexual ly explicit conduct for the purpose of producing
any visual depiction of such conduct . . . shall be

i nprisoned not | ess than 10 years nor nore than 20 years.

18 U.S.C. § 2251(a) (West Supp. 1999). One prong of the definition
of “sexually explicit conduct” is the actual or sinmulated
| asci vious exhibition of the genitals or pubic area of any person.
See id. § 2256(2).

The district court specifically found that the Defendants
actions involving photographing male #1 and cutting and pasting a
photo of his face onto an i mage of a nude boy constituted sexually
explicit conduct under 8§ 2256(2) because it was the sinulated
| asci vious exhibition of the genitals or pubic area of male #1.
Additionally, the district court found that the videotape of male
#3 changing clothes, reading a sexually explicit mgazine, and
posi ng at the Defendants’ instruction on an unmade bed was sexual |y
explicit conduct as the actual |ascivious exhibition of the
genitals or pubic area of nmale #3.

Male # 1

The Defendants contend the district court clearly erred in

determning that their actions concerning nmale #1 constituted

sinmul ated sexually explicit conduct. They maintain that, to prove



sinmulated sexually explicit conduct, the governnent must
denonstrate that the mnor involved actually engaged in the
simul ated sexually explicit conduct.

The governnent argues the Defendants viol ated § 2251 when t hey
used male #1 to engage in the sexually explicit conduct of
simul ating the | asci vious exhibition of male #1's genitals or pubic
area by superinposing the photo of male #1's face onto the conputer
i mage of anot her nude boy.°

We begin by exam ning the text of the statute. See R chardson

V. United States, 119 S. Ct. 1707, 1710 (1999) (“Wen interpreting

a statute, we look first to the language.”).® As noted above, 8§
2251(a) provides that:

[a] ny person who enploys, uses, persuades, induces,
entices, or coerces any mnor to engage in, or who has a
m nor assist any other person to engage in, or who
transports any mnor in interstate or foreign comerce,
or in any Territory or Possession of the United States,
with the intent that such m nor engage in, any sexually
explicit conduct for the purpose of producing any vi sual
depi ction of such conduct, shall be punished as provi ded
i n subsection (d).

*The governnent al so contends that § 2251 does not require that
a m nor actually engage in sexually explicit conduct, but only that
t he Defendants use, persuade, induce, entice or coerce a mnor to
engage in sexually explicit conduct for the purpose of producing
any vi sual depiction of such conduct. Because we concl ude that the
governnent’s first contention sufficiently supports the Defendants’
sentences, we need not address this argunent.

Whi l e ot her courts have interpreted the “actual . . . |ascivious
exhi bition of the genitals and pubic area” | anguage, our search did
not reveal another court’s interpretation of the “sinulated . :
| asci vious exhibition” [|anguage. See id. 8§ 2256(2) (italics
added) .



18 U . S.C 2251(a) (West Supp. 1999). This subsection actually
contains three separate offenses: (1) any person who enpl oys, uses
per suades, induces, entices, or coerces any mnor to engage in any
sexual ly explicit conduct for the purpose of producing any visual
depi ction of such conduct; (2) any person who has a m nor assi st
any ot her person to engage in any sexually explicit conduct for the
pur pose of produci ng any visual depiction of such conduct; and (3)
any person who transports any mnor in interstate or foreign
commerce, or in any Territory or Possession of the United States,
wth the intent that such mnor engage in, any sexually explicit
conduct for the purpose of producing any visual depiction of such

conduct . See id.; United States v. Carroll, 105 F.3d 740, 743-45

(st Cir. 1997). Al three offenses contained within § 2251(a)
reference the phrase “sexually explicit conduct.” Section 2256(2)
defines “sexually explicit conduct” as:
actual or sinulated -
(A) sexual intercourse, including genital-genital,
oral-genital, anal-genital, or oral-anal, whether
bet ween persons of the sane or opposite sex;
(B) bestiality;
(C masturbation;

(D) sadistic or masochistic abuse; or

(E) lascivious exhibition of the genitals or pubic
area of any person.

18 U.S.C. § 2256(2) (West Supp. 1999).

Carroll and Rei nhart were convicted under the first cl ause of



8§ 2251(a): any person who enploys, uses persuades, induces,
entices, or coerces any mnor to engage in any sexually explicit
conduct for the purpose of producing any visual depiction of such
conduct. See id. 8 2251(a). As noted above, the district court
hel d that the Defendants’ conduct constituted the “sinulated .
| asci vious exhi bition of the genitals” prong of “sexually explicit
conduct.” See id. 8§ 2256(2).

The literal nmeaning of the language in 8 2256(2)(E) supports
the district court’s ruling. The Defendants clearly used male #1

to engage in the sinulated |ascivious exhibition of nmale #1's

genitals. The key word is “sinmulate”. Sinulate neans “to give the
appearance of or effect of; feign, imtate.” Wbster’'s Third New
I nternational Dictionary. By photographing nmale #1 and cutting

and pasting the photo of male #1's face onto an inmage of a nude
child on the conputer, the Defendants created a conputer picture
that attributed the nude body of the unknown boy to male #1. The
imge the Defendants constructed created the appearance of or
feigned the lascivious exhibition of male #1's genitals.

The legislative history of 8§ 2251 al so supports our literal

interpretation. See Fischl v. Ceneral Mot ors Accept ance

Corporation, 708 F.2d 143, 146 (5th Cr. 1983) (“Although the

‘starting point [in any case i nvolving statutory construction] nust
be the | anguage enpl oyed by Congress’, we may exam ne the rel evant
| egislative history of a particular statute in order to ensure that
its literal application fulfills manifest congressional intent.”)
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(quoting Reiter v. Sonotone Corp., 442 U.S. 330, 337 (1979) and

citing Watt v. Alaska, 451 U S 259 (1981)). In 1996, Congress

enacted the Child Pornography Prevention Act appending the
foll ow ng Congressional Findings to § 2251:

(5) [ N] ew phot ographi ¢ and conput er i magi ng technol ogi es
make it possible to produce by el ectronic, nmechanical, or
ot her neans, visual depictions of what appear to be
children engaging in sexually explicit conduct that are
virtually indistinguishable to the unsuspecting viewer
from unretouched photographic i mages of actual children
engagi ng in sexually explicit conduct;

(6) [Clonputers and conputer inmaging technol ogy can be
used to -

(A) alter sexually explicit photographs, filns, and
videos in such a way as to make it virtually inpossible
for unsuspecting viewers to identify individuals, or to
determne if the offending material was produced using
chi |l dren;

(B) produce visual depictions of <child sexual
activity designed to satisfy the preferences of
i ndi vidual child nol esters, pedophiles, and pornography
col l ectors; and

(C alter innocent pictures of children to create
vi sual depictions of those children engaging in sexual
conduct ;

(7) [T]he creation or distribution of child pornography
whi ch includes an i mage of a recogni zabl e m nor invades
a child s privacy and reputational interests, since
i mges that are created showing a child s face or other
identifiable feature on a body engaging in sexually
explicit conduct can haunt the mnor for years to cone;

(8) [T]he effect of visual depictions of child sexua
activity on a child nolester or pedophile using that
material to stimulate or whet his own sexual appetites,
or on achild where the material is being used as a neans
of seducing or breaking down the child s inhibitions to
sexual abuse or exploitation, is the sane whether the
chil d pornography consi sts of photographi c depictions of
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actual children or visual depictions produced wholly or

in part by electronic, nechanical, or other neans,

i ncl udi ng by conput er, whi ch are virtually

i ndi stinguishable to the unsuspecting viewer from

phot ogr aphi ¢ i mages of actual children.

(13) the elimnation of child pornography and the

protection of children from sexual exploitation provide

a conpelling governnent interest for prohibiting the

production, distribution, possession, sale, or view ng of

visual depictions of <children engaging in sexually
explicit conduct, including both photographic imges of
actual children engaging in such conduct and depictions
produced by conputer or other nmeans which are virtually

i ndi stinguishable to the unsuspecting viewer from

phot ogr aphi ¢ i mages of actual children engaging in such

conduct .

Chi | d Por nography Prevention Act of 1996, Pub.L. 104-208, 110 Stat.
3009- 26 (enphasi s added). These findi ngs denonstrate that Congress
intended to prohibit the Defendants’ conduct.

Further support for our construction of the *“simulated
| asci vious exhibition of the genitals or pubic area” prong of
“sexual |y explicit conduct” is found by examning the result if we
were to construe the section otherw se. If § 2251(a) does not
cover the Defendants’ conduct, then it wll be illegal to
distribute, reproduce for distribution, sell or possess visua
depictions |ike the one the Defendants created, but it will not be
illegal to create them Section 2252 governs the trafficking of
child pornography prohibiting the sale, di stribution, and
possession of a “visual depiction involv[ing] the use of a m nor
engaging in sexually explicit conduct.” ld. § 2252. Section
2252A, created by the Child Pornography Prevention Act of 1996,
mrrors 8 2252 except that it defines the prohibited material as
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“child pornography”. See id. 8§ 2252A Section 2256(8) defines
“chil d pornography” as:
any visual depiction, including any photograph, film
vi deo, picture, or conputer generated inmage or picture,
whet her nmade or produced by el ectronic, nechanical, or
ot her neans, of sexually explicit conduct where --
(A) the production of such visual depiction
involves the use of mnor engaging in sexually
explicit conduct;

(B) such visual depiction is, or appears to be, of
a mnor engaging in sexually explicit conduct;

(© such visual depiction has been created, adapted

or nodified to appear that an identifiable mnor is

engagi ng in sexually explicit conduct; or

(D) such visual depiction is advertised, pronoted,

presented, described, or distributed in such a

manner that conveys the inpression that the

material is or contains a visual depiction of a

m nor engaging in sexually explicit conduct.
Id. 8§ 2256(8). Section 2256(8)(C)’s definition of “child
por nography” clearly covers the conduct at issue because the
Defendants did actually “alter innocent pictures of [a child] to
create visual depictions of [that child] engaging in sexual
conduct.” 1d. 8§ 2256(8)(0O. Section 2251(a) does not contain
simlar | anguage; therefore, if we do not construe § 2251(a) as we
propose, 8 2252A would prohibit the trafficking of visual
depictions |ike the ones the Defendants’ created, but 8§ 2251(a)
woul d not prohibit the actual creation of such depictions. The
Congr essi onal Fi ndi ngs appended to §8 2251 denonstrate Congress did
not intend this anomal ous result.

However, 8 2256(8)'s multi-pronged definition of *“child
11



por nography” initially seenms problematic for our construction of
the “sinmulated | ascivious exhibition” prong of “sexually explicit
conduct” § 2251(a). Section 2256(8) also defines “child
por nogr aphy” as “any visual depiction . . . [where] the production
of such visual depiction involves the use of mnor engaging in
sexual ly explicit conduct.” Id. 8§ 2256(8)(A) (italics added).
This language is very simlar to the language at issue in 8§
2251(a). See id. 8§ 2251(a) (“any person who . . . uses . . . any
m nor to engage in any sexual ly explicit conduct for the purpose of
produci ng any vi sual depiction of such conduct.”). One concl usion
fromthe wording of 8§ 2256(8)'s definition of “child pornography”
is that if 8§ 2256(8)(A) covered the Defendants’ conduct, there
woul d be no need for 8§ 2256(8)(C)’s definition which clearly covers
their conduct. |In other words, if we construe “sexually explicit
conduct” in subsection 8§ 2256(8)(A) as we propose in § 2251(a), it
could render 8§ 2256(8)(C)’s |anguage unnecessary. However, on
cl oser exam nation of the two sections, our construction of 8§
2251(a) and the |anguage of § 2256(8)(A) and 8§ 2256(8)(C) are
reconci | abl e.

Al'l of the subsections of 8§ 2256(8) overlap in one way or

another. See United States v. Hilton, 167 F.3d 61, 66 (1st Cr.

1999) (“There is sonme overlap in the definition of <child
por nography--material created by manipulating an inmage of an

“Identifiable mnor” would typically, but not necessarily, appear

12



to be of a mnor; simlarly, an i mage show ng an actual m nor woul d
probably also “appear to be a mnor.” . . . [l]nages of a purely
fictional child mght only satisfy the “appears to be a mnor”
test.”). Therefore, the fact that § 2256(8)(A) and 8 2256(8)(C)
bot h cover the Defendants’ conduct in this case does not defeat our
construction of the “sinulated |ascivious exhibition” prong of
“sexual |y explicit conduct.” Congress obviously cast its net w de
to ensure that newtechnol ogy woul d not defeat the effectiveness of
the Child Pornography Prevention Act. The overlap of 8§ 2256(8)'s
subsections conbined with Congress’ intent that 8 2251 reach the
Def endants’ conduct, denonstrated by its findings appended to 8§
2251, is a strong basis for reconciling 8 2251 and § 2256(8)(A) &
§ 2256(8)(C).

Another way to reconcile the two sections is by exam ning
their | anguage. Section 2251(a) and 8§ 2256(8)(A) do not wuse
i dentical |anguage. The difference is subtle, but the change of a
few words coul d arguably dramatically alter the conduct covered by
the two sections. As discussed above, the Defendants were
convi cted under the first clause of § 2251(a): any person who uses
any mnor to engage in any sexually explicit conduct for the
pur pose of producing any visual depiction of such conduct. See
id. 8§ 2251(a). Section 2256(8)(A) defines child pornography as
“any visual depiction . . . of sexually explicit conduct where the
production of such visual depiction involves the use of mnor
engaging in sexually explicit conduct.” [d. 8 2256(8)(A). The

13



i nportant distinction is between the use of the words “to engage”
in 8 2251(a) and “engaging” in 8 2256(8)(A). Wen a person uses a
m nor “to engage” in sexually explicit conduct, it is the person,
and not the mnor, who is doing the activity. A person could use
a mnor to engage in sexually explicit conduct by taking the
mnor’'s picture and altering it, thereby creating a sinulated
| asci vious exhibition of that mnor’s genitals. In a visual
depiction involving the use of a mnor engaging in sexually
explicit conduct, it is the mnor who is doing the activity. Here,
a mnor woul d probably not be engaging in the sinulated | ascivi ous
exhi bition of his owm genitals by being the subject of an i nnocent
phot ograph. This small but inportant difference in the | anguage of
the two sections denonstrates why Congress felt it necessary to
include 8§ 2256(8)(C) in the definition of “child pornography” to
ensure that 8§ 2252A covered visual depictions created through
conduct such as the Defendants’. The | anguage of the statute, the
|l egislative history of the statute, and the |anguage of
acconpanyi ng statutes supports our construction of 8§ 2251(a). For

t hese reasons, we hold that the Defendants’ conduct constituted

the “simulated . . . lascivious exhibition of the genitals or pubic
area” prong of “sexually explicit conduct.” See id. § 2256(1).
Mal e #3

The Defendants also contend the district court erred in
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determning that the videotape of namle #3 portrayed sexually
explicit conduct.

We apply the six factor Dost test to determ ne whether a
visual depiction of a mnor constitutes an actual “lascivious

exhibition of the genitals or pubic area” under 8 2256(2)(E). See

United States v. Knox, 32 F.3d 733, 746 n.10 (3rd Cr. 1994)

(citing United States v. Dost, 636 F. Supp. 828 (S.D. Cal. 1986),

aff’d, 812 F.2d 1231 (9th Gr. 1987)); United States v. Rubio, 834

F.2d 442, 448 (5th Gr. 1987) (discussing the six Dost factors
Wi thout citing to the Dost case). The six factors are as foll ows:

(1) whether the focal point of the visual depictionis on
the child s genitalia or pubic area;

(2) whether the setting of the visual depiction is
sexual |y suggestive, i.e. in a place or pose generally
associ ated with sexual activity;

(3) whether the child is depicted in an unnatural pose,
or in inappropriate attire, considering the age of the
chil d;

(4) whether the child is fully or partially clothed, or
nude;

(5) whether the visual depiction suggests sexual coyness
or a willingness to engage in sexual activity;

(6) whether the visual depiction is intended or designed
to elicit a sexual response in the viewer.

Knox, 32 F.3d at 746 n.10. The list of factors is not intended to
be exhaustive, and no single factor is dispositive. 1d.

On the videotape, the Defendants ask nmale #3 to change from
gymshorts into tight fitting lycra shorts and direct himto pose
on an unmade bed for still photographs. Carroll touches male #3 on
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the thigh, and Reinhart attenpts to touch male #3's genitals with
a pair of pliers or sone other tool. The Defendants al so give nale
#3 a sexually explicit magazine to peruse during the videotape.
Mal e #3's genitals are visible for an instant while he changes his
cl ot hes.

The Defendants argue the videotape nerely shows male #3
teasing the Defendants and acting silly. They assert that the
canera never focuses on the boy’'s genital or pubic area, the
setting is not sexually suggestive, his <clothing is not
i nappropriate, and he is dressed except when he changes cl ot hes.
The Defendants also argue that the video does not suggest sexual
coyness or wllingness to engage in sex and would not arouse a
pedophi |l e because the boy is just playing and having fun.

The governnent argues the videotape does contain sexually
explicit conduct because the Defendants directed male #3 to strike
poses calculated to display his genital or pubic area. The
governnent also reiterates its previous argunent that a m nor nust
not actually engage in sexually explicit conduct to be considered
a victimof exploitation under § 2251.

Again, we agree with the governnment’s first argunent. The
vi deot ape neets at least five out of the six Dost factors. Wile
the video canera was stationary and nearly ten feet away fromthe

child, the Defendants directed male #3 to pose on his side with one

16



knee up to expose his genital or pubic area.” The setting of an
unmade bed is certainly sexually suggestive. Mile #3's genitals
are exposed briefly in the filmwhile he changes clothes, and his
perusal of a sexually explicit nagazi ne suggests sone w |l ingness
to engage in sexual activity. Additionally, the totality of the
ci rcunst ances, including the Defendants’ photographing the child at
close range with a still canera during the videotape, indicate that
the video was intended to elicit a sexual response in the viewer.
CONCLUSI ON

Because the district court did not <clearly err in
characterizing male #1 and nmale #3 as victinse of sexual
exploitation, we affirmboth Defendants’ sentences.

AFFI RM

Lasci vious exhibition of the genital or pubic area does not
require full or partial nudity. See United States v. Knox, 32 F. 3d
733, 744 (3rd Cr. 1994).
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GARWOOD, Circuit Judge, dissenting in part:

| concur in all of the majority opinion except that dealing
wth male #1, as to which | respectfully dissent. The statute in
guestion, 18 U S.C. 82251(a), denounces “[a]ny person who enpl oys,

uses, persuades, induces, entices, or coerces any mnor to engage

in. . . any sexually explicit conduct for the purpose of producing
any visual depiction of such conduct.”? “Sexually explicit
conduct” includes “simulated: as well as “actual” *“lascivious

exhi bition of the genital s”-which is what is clained here-and ot her
specified conduct. 18 U S.C. § 2256(2).°2

It is not clainmed that male #1 ever in fact engaged in either
any actual or any sinulated sexually explicit conduct. Mal e #1

never actually exhibited-or sinmulated an exhibition of-his (or

! Also denounced by section 2251 (a) is any person “who has a

m nor assist any other person to engage in . . . any sexually
explicit conduct for the purpose of producing any visual depiction
of such conduct,” and any person “who transports any mnor in

interstate or foreign commerce, or in any Territory or Possession
of the United States, with the intent that such m nor engage in,
any sexually explicit conduct for the purpose of producing any
vi sual depiction of such conduct.” Neither of these branches of
section 2251(a) is clained to be involved here.

2 Section 2256(2) provides that:
“(2) ‘sexually explicit conduct’ neans actual or sinulated-

(A) sexual intercourse, including genital-genital, oral-
genital, anal-genital, or oral- anal , whether
bet ween persons of the sane or opposite sex;

(B) bestiality;

(C masturbation;

(D) sadistic or masochistic abuse; or

(E) lascivious exhibition of the genitals or pubic area

of any person;”
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another’s) genitals. A picture of his face was taken and | ater-
without his know edge or consent-superinposed on a picture
exhibiting the genitals of one not shown to be a m nor.

It seens to ne that the |anguage of section 2251(a)
unanbi guously requires that the mnor in fact “engage in

sexual Iy explicit conduct,” whether such sexually explicit conduct
be “actual or sinulated”; that is, the mnor nust actually do
sonet hi ng-“engage in”-which constitutes actual or sinmulated
sexual ly explicit conduct. Certainly, that is the nbst natura
readi ng of section 2251(a). Even if the | anguage were anbi guous in
this respect, the rule of lenity would require such a constructi on.
See, e.g., Liparota v. United States, 105 S. Ct. 2084, 2089 (1985)
(“our longstanding recognition of the principle that ‘anbiguity
concerning the anbit of crimnal statutes should be resolved in

favor of lenity, citing five cases).

The majority’s reliance on the “enploys, uses” |anguage of
section 2251(a) is msplaced; that |anguage does not obviate the
statute’'s requirenent that the “mnor . . . engage in

sexual ly explicit conduct.” That “engage in” requirenent is in
addition to the requirenent that the defendant have “t he purpose of
produci ng any visual depiction” of actual or sinulated sexually
explicit conduct. The mgjority’s reasoning in this respect would
have the statute apply if the defendant know ngly used or enpl oyed
a mnor to purchase the filmon which actual or sinulated sexually

explicit conduct engaged in by others was to be and was depi cted.
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Reprehensi bl e conduct certainly, but not denounced by section
2251(a)

According, | dissent as to male #1.
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