REVI SED - Decenber 18, 2000

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-30545

BARNACLE MARI NE MANAGEMENT, | NCORPORATED; | NGRAM BARGE COMPANY,
Pl aintiffs-Appellants,
VERSUS
UNI TED STATES OF AMERI CA,

Def endant - Appel | ee.

Appeals fromthe United States District Court
for the Western District of Louisiana

Decenber 1, 2000
Bef ore WOOD!, DAVI S and BARKSDALE, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Bar nacl e Mari ne Managenent, Inc. (“Barnacle”) and | ngramBar ge
Conpany (“lIngrant) appeal the district court’s order di sm ssingthe
United States from consolidated Iimtation proceedings under 46
US C 8§ 183 of the Limtation of Shipowners’ Liability Act of 1851
(“Limtation Act”). The district court held that 33 U S.C. § 408
of the Rivers and Harbors Act of 1899 (“Rivers and Harbors Act”)

provides the United States with an in personam renedy agai nst the

owner of a vessel that danmages a public work. The district court

Circuit Judge of the Seventh Circuit, sitting by designation.
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also held that this renmedy is not subject to the Limtation Act,
thus allowing the United States to proceed against Barnacle and
Ingram in separate litigation free from limtation. For the
reasons that follow, we reverse.

| .

In March 1997, the M SS TONI, a tow boat owned and oper at ed by
Barnacle, was pushing a tow of four of Ingramis barges on the
Quachita River when it caused one of the barges to allide with the
Col unbi a Lock and Dam a public work owned by the United States.
The tow then broke up and one of the barges broke away and struck
the trunnion arm of a Colunbia Lock gate, causing danmage to the
gate that cost $1,247,200 to repair.

In 1997, Barnacle and Ingram each filed separate conplaints
under the Limtation Act? seeking exoneration from and/or
limtation of liability for damages caused by the Mrch 1997
allision. The district court issued separate orders that enjoined
all other pending actions against Barnacle and Ingram and
establ i shed deadlines for filing clains.

The United States tinmely filed clains against both Barnacle
and Ingram These cl ai ns sought damages for negligence under the
general maritine | aw, and al so sought damages under Sections 14 and
16 of the Rivers and Harbors Act (current version at 33 U S.C. 88
408 and 412). The district court then consolidated the two

limtation proceedi ngs.

246 U.S.C. 8§ 181-96.



The United States noved to dismss its clains under 33 U S. C
88 408 and 412 fromthe consolidated |limtation proceedi ng so that
it could proceed against Barnacle and Ingramto recover its ful
damages. The district court granted this notion. In its
menor andum opi nion, the district court held that 33 U.S.C. § 408 of
the Rivers and Harbors Act provides the United States with an in
personamrenedy agai nst the owner of a vessel that damages a public

work. The district court held that the United States’ in personam

claims under 33 U S C. 88 408 and 412 are not subject to the

Limtation Act, and that it could proceed against the tw vessel

owners for its full damages outside the consolidated limtation
proceedi ng. This appeal followed.
1.

The parties first disagree about whether 33 U. S.C. 88 408 and

412 provide the United States with an in personam renedy agai nst

Barnacl e and I ngramfor damage to its public works, in this case a
gate to a lock. The United States concedes that if the only renedy
this statute provides is an in rem one against the offending
vessel, then a determ nation of whether the Limtation Act applies
has no practical effect inthis case. |In either event, the United
States’ recovery would be limted to the value of the vessel. So
we turnto the critical issue inthis appeal: whether 33 U.S.C. 88§

408 and 412 create an inplied in personam renedy for the United

St ates agai nst the owner of a vessel that damages a public work.
Section 408 nmakes it unlawful for any person to danage or

otherwise interfere with a public work built by the United States
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to aid navigation or prevent floods.? The renedies Congress
expressly provided for violations of 33 U.S.C. 88 408 and 409 are
found in 33 U S.C. 88 411 and 412, which are also part of the
Ri vers and Harbors Act. Section 411 provides for crimnal fines
and i npri sonment for violations of 8§ 408. Section 412 provides, in
pertinent part:

And any boat, vessel, scow, raft, or other craft used or

enpl oyed in violating any of the provisions of sections

407, 408, 409, 414, and 415 of this title shall be liable

: for the anmount of danages done by said boat . . .,

and said boat . . . may be proceeded agai nst sunmarily by

way of libel in any district court of the United States
having jurisdiction thereof.

33 U S.C 8§ 412 (enphasis added). By its express terns, therefore,
8§ 412 provides only an in rem renedy against the vessel for
violations of § 408. All parties agree that 8§ 412 does not

expressly provide an in personamrenedy for violations of § 408.

The United States argues that a conpanion section of the
Rivers and Harbors Act, 33 US C 8§ 409, along wth judicial

decisions allowng the United States to naintain an in personam

action under 8 409, should apply by analogy to this case. This
argunent requires us to exam ne 8§ 409 and the decisions under 8§
409. Section 409 makes it unlawful for a vessel owner, operator,

or lessor to sink or cause any vessel to be sunk in a navigable

3Section 408 provides, in pertinent part, that: “[i]t shal
not be |awful for any person or persons to . . . injure, . . . or
in any manner whatever inpair the usefulness of any . . . dike,
levee, . . . or other work built by the United States . . . for the

preservation and i nprovenent of any of its navigable waters or to
prevent fl oods . ”



channel .* The owner, operator, or |essor has a duty under § 409 to
i mredi ately renove such a weck. Crimnal sanctions for violations
of 8 409 are provided by 8 411, including both fines and
i mprisonnment.®> Civil renedies for violations of § 409 (as well as
8 408) are provided by 8§ 412. As discussed above, this gives the
United States an in remrenedy against the offending vessel.

The United States, relying on Wandotte Transp. Co. v. United

States, 389 U. S. 191 (1967), argues that we should inply an in
personam renedy in favor of the United States and against the

vessel owners in this case. In Wandotte, the Suprene Court

interpreted 8 409 to include an inplied in personamrenedy in favor

of the United States against the owner of a negligently® sunk

“Courts and conmentators commonly refer to 33 U.S.C. § 409 as
part of the Weck Act. Section 409 provides, in pertinent part,
t hat :

It shall not be lawful . . . to sink, or permt or cause

to be sunk, vessels or other craft in navigable channels

. And whenever a vessel, raft, or other craft is
mwecked and sunk in a naV|gabIe channel . . . it shall be

the duty of the owner, | essee, or operator of such sunken

craft to conmence the i mredi ate renoval of the sane, and

prosecute such renoval diligently, and failure to do so
shal | be consi dered as an abandonnent of such craft, and

subj ect the sane to renoval by the United States

SSection 411 provides, in pertinent part, that:

Every person and every corporation that shall violate, or
that shall know ngly aid, abet, authorize, or instigate
a violation of the provisions of sections 407, 408, 409,
414, and 415 of this title shall be guilty of a
m sdeneanor, and on conviction thereof shall be puni shed
by a fine of up to $25,000 per day, or by inprisonnent
(in the case of a natural person) for not |ess than
thirty days nor nore than one year, or by both such fine
and i nprisonnent

8l n 1986, nineteen years after Wandotte, Congress changed 8§
409's standard for liability fromnegligence to strict liability.
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vessel for expenses incurred in renoving that vessel. The United
States argues that the Court’s reasoning in Wandotte should | ead

us to conclude that an in_ personam renedy also exists for

viol ati ons of § 408.

In Wandotte, the Court considered two consolidated cases.’
Inthe first case, the United States sought a declaratory judgnent,
decl ari ng negligent parties who sank a vessel in an inland wat er way
responsible for “renpbving the inpedinent to navigation thus
created.” Wandotte, 389 U S. at 193. In the other consolidated
case, the United States had itself renoved a sunken vessel that it

clainmed had been negligently sunk. It sought in personam

rei nbursenent for the costs of this renoval under 8§ 4009.
The issue in Wandotte was whether the United States coul d

obtain either a declaratory judgnent or an in personam judgnent

froma negligent shipowner which had sunk its vessel in violation
of 8 409. The Court held that both renedi es were avail able to the
United States:

The Governnment may, in our view, seek an order that a

negligent party is responsible for rectifying the wong
done to maritime comerce by a 8 15 [33 U S.C. § 409]

The section was anended in 1986 by substituting the words “or to
sink” for “or to voluntarily or carelessly sink”. Also, in
addition to owners, the anendnent nmade |essees and operators
potential defendants under § 409. Pub.L. 99-662, Title IX §
939(a), 100 Stat. 4199.

'United States v. Cargill, Inc., and United States v.
Wandotte Transp. Co. were consolidated under the heading United
States v. Cargill, Inc. in both the district court (see 1964 A M C.

1742), and the appellate court (see 367 F.2d 971 (5'" Gir. 1966)).
On appeal to the Suprene Court, the case cane under the Wandotte
headi ng.



violation. Denial of such a renmedy to the United States
would permt the result, extraordinary in our
jurisprudence, of a wongdoer shifting responsibility for
t he consequences of his negligence onto his victim It
m ght in sone cases permt the negligent party to benefit
from comm ssion of a crimnal act. We do not believe
t hat Congress intended to withhold fromthe Governnent a
remedy that ensures the full effectiveness of the [Rivers
and Harbors] Act. W think we correctly divine the
congressional intent in inferring the availability of
that renedy fromthe prohibition of 8 15. It is but a
small step fromdeclaratory relief toa civil action for
the Governnent’s expenses incurred in renoving a
negligently sunk vessel. Havi ng properly chosen to
remove such a vessel, the United States should not | ose
the right to place responsibility for renpoval upon those

who negligently sank the vessel. . . . [Rlapid renoval by
soneone was essential. Wandotte was unwilling to
ef fectuate renoval itself. It would be surprising if
Congress intended that, in such a situation, the

Gover nnent’' s commendabl e performance of Wandotte's duty
must be at Gover nment expense.

Id. at 204-05 (enphasis added) (footnote omtted) (citations
omtted).
L1l

The United States gives two reasons why Wandotte, which
interpreted 8§ 409, should control today’ s case brought under 8§ 408.
First, the United States argues that 8 408 and 8 409 are simlar
provisions formng a part of the R vers and Harbors Act, and that
t heref ore Wandotte’ s reasoni ng shoul d apply to cases brought under
both 8 408 and 8 409. According to the United States, because
Wandotte rejected the vessel owner’s claim that the exclusive
civil renedy for violations of 8§ 409 was the in rem renedy
expressly provided in 8§ 412, we should foll ow Wandotte and inply

an in personamcivil renmedy for violations of § 408.

Second, the United States argues that Wandotte requires us to



give 8 408 an expansive interpretation. |In Wandotte, the Court
stated that “[d]espite sone difficulties with the wording of the
[ Rl vers and Harbors] Act, we have consistently found its coverage
to be broad. And we have found that a principal beneficiary of the
Act, if not the principal beneficiary, is the Governnent itself.”
Id. at 201 (citations omtted).

Barnacl e and I ngram argue that we should not go beyond the
pl ain | anguage of the Rivers and Harbors Act to determ ne what
renmedies are available for violations of 33 U S.C. 8§ 408. They
poi nt out that 8§ 411 provides crimnal penalties for violations of
8 408, and 8§ 412 provides an in remrenedy for violations of § 408.
They argue that these renedies are the only renedies Congress

provi ded and we should not inply an in personamcivil renedy.

Barnacle and Ingram also contend that Wandotte does not

support the inplication of an in personamrenedy for clains brought

under 8§ 408. Critically, Wandotte was interpreting 8 409 of the
Ri vers and Harbors Act, not 8§ 408, the provision at issue in this
case. They contend that 8 408 and 8 409 are very different
statutes that prohibit different types of conduct and i npose
different duties on violators.

Section 409 inposes a duty on the owner, operator, or |essee
of a vessel sunk in a navigable channel to mark and renove the
vessel. Section 408 makes it illegal for any person to damage or
inpair a public work used in aid of navigation, but it does not
i npose a duty upon any person to repair the public work. From

these differences in the duty i nposed on a shi powner under the two
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statutes, Barnacle and Ingram argue that Congress intended
different renedies to flowto the United States under § 408 and §
409. More specifically, Barnacle and I ngramcontend that the terns
of 8 409 | ed the Wandotte Court to conclude that the United States
could obtain a declaratory judgnent declaring the vessel owner
responsi ble for renoving the sunken vessel.® Section 408 has no
simlar |language that would permt the United States to obtain a
decl aratory order under 8§ 408 decl aring that the person who danaged
a public work is responsible for repairing that work.

We agree with Barnacle and I ngramthat we should not inply an

in personam renedy in favor of the United States against the

of fendi ng shipowner. First, the plain |anguage of 8§ 408, § 411

and 8 412 does not give the United States a civil in personam

remedy against a violator of § 408.° Second, Wandotte does not
control this 8 408 case because the Wandotte Court expressly

relied on |anguage peculiar to 8 409 in inplying an in personam

remedy in favor of the United States against the vessel owner. The

Court observed that 8 409 created a duty on the owner of the sunken

8T1]t shall be the duty of the owner, |essee, or operator of
such sunken craft to commence the imedi ate renoval of the sane,
and prosecute such renoval diligently . . . .” 33 U S C § 409.

% The starting point in every case involving construction of
a statute is the language itself.” Blue Chip Stanps v. Manor Drug
Stores, 421 U S. 723, 756, 95 S.Ct. 1917, 1935, 44 L.Ed.2d 539
(1975) (POWELL, J., concurring). “Wen that |anguage is plain we
must abide by it; we may depart fromits neaning only to avoid a
result ‘so bizarre that Congress could not have intended it."”
Uni royal Chenmical Co., Inc. v. Deltech Corp. 160 F.3d 238, 244 (5'"
Cr. 1998) (quoting Demarest v. Manspeaker, 498 U. S. 184, 191, 111
S.C. 599, 112 L.Ed.2d 608 (1991) (quotation omtted)).
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vessel to renove it. 389 U S. at 206-07. This duty triggered the
right of the United States to a declaratory judgnent directing the
vessel owner to renove the weck. The Court stated that “[i]t is
but a small step fromdeclaratory relief to a civil action for the
Governnent’s expenses incurred in renoving a negligently sunk

vessel .” Wandotte, 389 U S. at 204 (citing United States v. Perma

Paving Co., 332 F.2d 754 (2™ Cir. 1964)).
Because 8§ 408 does not give the United States the right to a
decl aratory order requiring the person responsible for damagi ng or

inpairing a public work to repair the work, Wandotte’s reasons for

inplying an in personamrenedy under 8 409 do not apply in this §
408 case. Qur decision is consistent wth a nunber of recent
Suprene Court decisions holding that we should be reluctant to
inply a remedy broader than Congress expressly provided. See e.d.,

Touche Ross & Co. v. Redington, 442 U.S. 560, 99 S.Ct. 2479 (1979),

California v. Sierra Cub, 451 U S 287, 101 S.C. 1775 (1981),

Karahalios v. National Fed' n of Fed. Enployees, 489 U. S. 527, 109

S.Ct. 1282 (1989).

We realize this decision declining to inply an in personam

remedy under 8 408 puts us in conflict with the Sixth Grcuit’s

decision in Hines, Inc. v. United States, 551 F.2d 717 (6'" Cr.

1977) . In Hnes, the Sixth Grcuit, with very little analysis,
held that Wandotte controll ed. See id. at 720-23. For the
reasons stated above, we respectfully disagree.

| V.

For the above reasons, the orders of the district court
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dismssing the United States fromBarnacle and Ingramis [imtation
proceedings are reversed and the case is remanded for further
pr oceedi ngs.

REVERSED AND REMANDED
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