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RHESA HAVKI NS BARKSDALE, Circuit Judge:

Primarily at issue in these consolidated appeals fromcri m nal
convictions for mil fraud, conspiracy, noney |aundering, and
forfeiture is whether the Governnent’s rebuttal closing argunent
deprived Captan Jack Wly, Dorothy WMrgel, and East Carrol
Correctional Systenms, Inc. (ECCS), of a fair trial. They contest
their convictions and the forfeiture order; in addition, ECCS
contests its $4.8 million fine. And, various ECCS sharehol ders
contest not being permtted to assert a claimto ECCS forfeited
assets. W AFFIRM all but the forfeiture of Morgel’s seized
checki ng account funds and the ECCS fi ne.

| .

In 1990, Dale Rinicker, then Sheriff of East Carroll Parish,
Loui si ana, asked Wly, then a 72-year-ol d Lake Provi dence att orney,
to finance the construction of a private prison in the parish to
house state prisoners. Under state law, such facilities nust be
sponsored by a governnental entity. Because public fundi ng was not

avail abl e, an i nvestor was needed.



WIly agreed to construct a prison and lease it to the
Sheriff's Ofice. Ri ni cker testified that Wly offered him 38%
(later reduced to 30%9 of the profits of the corporation (ECCS)
that Wly planned to form for purchasing and constructing the
facility. Wily, however, testified that, after construction was
well underway, Rinicker threatened to wthdraw his prison
sponsorshi p unl ess he received a 38% share; and that he ultimtely
agreed to give R nicker 30%

In April 1990, Wly fornmed ECCS as a subchapter S corporation;
he was president and Morgel, his then 62-year-old | egal secretary
(she had worked for Wly for 35 years), was secretary-treasurer
Thirty-five of the 100 ECCS shares were issued in Mrgel’s nanme
(representing 5 for her and 30 for Rinicker); the renmainder, to
Wiy, nmenbers of his famly, and Jack Ham | ton, who owned | and near
the facility and, post-indictnent, becane ECCS president.

Soon after its incorporation, ECCS purchased an abandoned
school building and began renovating it — the East Carroll
Detention Center (ECDC). Financing was through another of Wly’s
corporations, Desona Dairy-Corbin Planting Conpany, Inc. (Desona).
On the day of the building purchase, ECCS and the Sheriff’'s Ofice
entered into a | ease agreenent, pursuant to which the latter agreed
to pay ECCS 25% of the funds it received from the Louisiana
Departnent of Public Safety and Corrections for housing state
prisoners.

Afewnonths | ater, August 1990, ECDC began housi ng pri soners.

Addi tional buildings were constructed, also financed by | oans from



Desona. Until May 1993, ECCS repaid the construction | oans, maki ng
no sharehol der distributions except as needed for paynent of taxes
under the subchapter S corporate structure; thereafter, sharehol der
di stributions were nade.

The parties went to elaborate |lengths to conceal Rinicker’s
interest in, and his distributions from ECCS. From May 1993
t hrough August 1995, ECCS made distributions to Morgel based on a
35% interest in ECCS (her 5% and Ri nicker’s 30% .

Al t hough Mrgel had a checking account at a bank in Lake
Provi dence, where she |ived, she opened another in May 1993 i n Qak
Gove, 15 mles away. She deposited the ECCS distribution checks
inthe Gak Grove account, and then wote checks, generally for | ess
t han $10, 000 (to avoi d currency transaction reporting
requi renents), payable to den Jordan, Rinicker’s friend.

These May 1993 t hrough August 1995 paynents total ed $286, 025.
After August 1995, by six checks totaling $54,116, ECCS pai d Jordan
directly (on behalf of Rinicker).

Ri ni cker and/or Jordan cashed these checks at a bank in
Monr oe, Loui siana, where Rinicker’s sister, Myra Jackson, worked.
Ri ni cker received the proceeds, giving Jordan a small anmount from
each check

When questioned by the Loui siana Ofice of Legislative Auditor
and the FBlI regarding the paynents to Jordan, Mdrgel and WIly gave
fal se explanations and incorrect infornmation. Jordan, however
cooperated with investigators and explained his role in funneling

nmoney to Rinicker.



Wly, Mrgel, ECCS, Rinicker, and Jackson (but not Jordan),
were charged with mail fraud, conspiracy to |aunder noney, and
money | aundering. The indictnment sought forfeiture of: (1) ECDC
(2) a certificate of deposit purchased by ECCS; (3) all funds in
ECCS bank account; (4) all funds in Mirgel’s Gak G ove account;
(5) ECCS assets and property, including approximtely $2.8 mllion
in rental paynents from the Sheriff’'s Ofice; and (6) the
appr oxi mat e $340, 000 pai d Ri ni cker.

Jackson’s charges were dismssed pursuant to a pre-trial
di versi on agreenent. Ri ni cker pleaded guilty and testified at
trial for the Governnent.

A jury convicted Wly, Mrgel, and ECCS on all counts, and
found the charged property to be subject to forfeiture. Departing
downward fromthe Sentencing Guidelines’ range, the district court
sentenced Wly to 48 nonths inprisonment and a $17,500 fine and
Morgel to prison for one year and one day and a $12,500 fine. ECCS
was fined $4.8 million. Mor eover, WIly, Morgel, and ECCS were
ordered to forfeit their interests in the property described in the
forfeiture verdict.

Follow ng entry of aninitial forfeiture order, the other ECCS
shar ehol ders (Ham | ton and nenbers of Wly's famly) petitioned for
a hearing on their clains to an interest in ECCS assets. The
district court held they | acked standing.

1.
The district court refused the Governnent’ s downward departure

request for Rinicker and sentenced him inter alia, to 60 nonths



i mprisonment and a $10,000 fine. Hi s appeal was voluntarily
di sm ssed. Li kewi se, the Governnment voluntarily dismssed its
appeal contesting the departures given WIly and Morgel.
Wiy, Morgel, and ECCS (Appel | ants) chal | enge t he adm ssi on of
Ri ni cker’s testinony, the sufficiency of the evidence, certain jury
instructions, the denial of their new trial notions based on
prosecutorial msconduct, and the forfeiture order; in addition
ECCS challenges its fine. The other ECCS sharehol ders contest
bei ng deni ed a heari ng.
A
Circuit precedent forecloses the contention that Rinicker’s
testinony, pursuant to a plea agreenent, violated 18 U S. C. 8§
201(c)(2) (prohibiting giving, offering, or prom sing anything of
value to a witness for or because of his testinony). E.g., United
States v. Haese, 162 F.3d 359, 366-68 (5th Cr. 1998), cert.
denied, __ U.S __, 119 S. C. 1795 (1999).
B

The scope of our review of the sufficiency of

the evidence after conviction by a jury is

narrow. We nust affirmif a reasonable trier

of fact could have found that the evidence

established guilt beyond a reasonabl e doubt.
W nust consider the evidence in the Iight

nost favorable to the governnent, including
all reasonable inferences that can be drawn
from the evidence. The evidence need not

exclude every reasonable hypothesis of
i nnocence or be wholly inconsistent with every
concl usi on except that of guilt, and the jury
IS free to choose anong reasonabl e
constructions of the evidence.



United States v. Bernea, 30 F.3d 1539, 1551 (5th GCr. 1994),
(citations omtted), cert. denied, 513 U S. 1156, and 514 U. S. 1097
(1995) .

1.

Bri bery under Louisiana law is the offense the mail fraud
schene was devised to further and conceal; that schene and bri bery
produced the illegal proceeds for |aundering and conceal nent.
Therefore, as the parties acknow edge, bribery is an essentia
el ement for each of the counts in the indictnent. The evidence of
bribery is clained insufficient because WIly and R ni cker denied
any intent to offer or receive a bribe; that, instead, R nicker
extorted an ownership interest in ECCS after ECCS was forned; and
that |ater acts of conceal nent had a non-crimnal purpose because
t hey were undertaken, not to cover up a bribe, but out of fear of
Ri ni cker, who wanted his ownershi p conceal ed for his own purposes.

Under LA. Rev. STAT. 14:118, the el enents for public bribery are
“(1) [t]he giving or offer to give of sonething of apparent present
or prospective value by the Defendant; (2) [t]hat the recipient is
a public officer or public enployee ...; and (3) [t]hat the gift or
offer to giveis for the purpose of influencing the official duties
of the public officer or enployee”. United States v. L' Hoste, 609
F.2d 796, 804-05 (5th Cir.), cert. denied, 449 U S. 833 (1980).

The bribery evidence is nore than sufficient. The Governnent
present ed evi dence of an offer by Wly and acceptance by R ni cker,
an elected official, of a concealed interest in ECCS, for the

pur pose of influencing Rinicker in the performance of his official



duti es. Al t hough Rinicker testified that he did not think Wly
of fered hima secret ownership interest in ECCS as a bri be, he al so
testified that he believed the arrangenent was illegal. The jury
was entitled to reject Wly and Morgel’s clains that, because they
feared R nicker, they acted wthout specific intent, and to find,
instead, that their efforts to conceal R nicker’s interest and the
paynments to hi mwere undertaken with the requisite specific intent.
2.

“To establish a mail fraud violation under 18 U S.C. § 1341,

t he governnent nust denonstrate (1) a schene to defraud; (2) the

use of mails to execute that schene; and (3) the defendant’s

specific intent to commt fraud.” United States v. Tencer, 107
F.3d 1120, 1125 (5th Gr.), cert. denied, _ US _ , 118 S. O
390 (1997).

Appel  ants were charged with using the mails in furtherance of
a schene to defraud the parish citizens of the honest and faithful
services of their sheriff, the object of the schene being to
pronote and cover up the bribe. The mailings at issue were for
i nvoi ces for housing prisoners fromthe Sheriff’'s Ofice to the
Departnent of Corrections (DOC), and checks in paynent of them

Appellants maintain that the charged schenme cannot be
prosecuted under the mail fraud statute because the indictnent and
evidence did not narrowthe alleged victins to a specified class to
whom Ri ni cker owed a state-law duty; and that the mailings were not
related to, or in furtherance of, the schene to conceal the bribery

but were, instead, legitimte paynents pursuant to the contract



between the Sheriff’'s Ofice and DOC. Mrgel contends further that
there was i nsufficient evidence that she know ngly caused the itens
to be mailed or that she knew, or should have known, that the
Sheriff's Ofice would participate in the mailings.

The indictnent charged, and the Governnent proved, that, in
exchange for authorizing the | ease of ECDC by the Sheriff’'s Ofice
fromECCS, Rinicker received a hidden ownership interest in, and a
share of, proceeds fromECCS, in violation of state crimnal |aw.
See United States v. Brunmley, 116 F.3d 728 (5th Cr. 1997) (en
banc) . The Governnent proved that the schene enconpassed the
i ncorporation of ECCS, the purchase and renovation of ECDC, and
housing prisoners at ECDC in exchange for DOC paynents. Each
mai ling furthered the schene by generating funds used to bribe
Ri ni cker.

The Governnent al so proved Morgel s i nvol venent in all aspects
of the schene; her know edge that the DOC funds would be used to
pay ECCS and, after being | aundered through her bank account, to
pay bribes to Rinicker; and that the use of the mils was
foreseeable to her. “[When an individual does an act with the
know edge that the use of the nmails wll follow in the ordinary
course of business, or when such use can reasonably be foreseen,
even t hough not actually i ntended, then he/she causes the nails to
be used”. United States v. Mser, 123 F.3d 813, 822-23 (5th Cr.
1997) (enphasis in original; internal quotation marks and citation
omtted), cert. denied, = US |, 118 S. . 613, 642 (1997),
and 118 S. C. 884 (1998); see also United States v. Geen, 964



F.2d 365, 369 (5th Gr. 1992) (defendant need not be involved
directly in mailings; sufficient to show defendant acted wth
know edge that use of mails would follow in ordinary course of
busi ness), cert. denied, 506 U S. 1055 (1993).

3.

Money | aunderi ng was charged under 18 U. S. C. 88 1956(a) (1) and
1957.

a.

Seven counts charged 8 1956(a)(1) violations. They involved
checks drawn on the Sheriff’'s O fice account and deposited i n ECCS
account, on ECCS account and deposited in Mirgel’s account, and on
ECCS and Morgel’s accounts payable to Jordan (on behalf of
Ri ni cker) and cashed at a bank in Mnroe.

For a conviction under 18 U. S.C. § 1956(a)(1), the Governnent
must prove that the defendant (1) conducted or attenpted to conduct
a financial transaction, (2) which the defendant knew i nvol ved t he
proceeds of a specified unlawful activity, (3) with the intent
either to pronote specified unlawful activity (8 1956
(a)(LH(A(i)), United States v. Cavalier, 17 F.3d 90, 92 (5th Cr
1994), or to conceal or disguise the nature, |ocation, source
ownership, or control of the proceeds of unlawful activity (8§ 1956
(a)(1)(B)), Tencer, 107 F.3d at 1128. See also United States v.
Brown, ___ F.3d __, _, 1999 W 642214, at *5 & n.11 (5th Gr.
1999) .

Appel l ants contend that the Governnent failed to prove that

the proceeds involved bribery rather than extortion and that they

- 10 -



acted with the specific intent to engage in the transactions; and
claimthat the funds at issue were not crimnally derived property,
because the bribery schenme was not consunmated until Rinicker
received the funds. They also assert that the proceeds were not
illegal because the Governnent failed to prove that DOC woul d not
have agreed to house prisoners at ECDC had it known that the
Sheriff had an interest in the corporation that owned ECDC

As discussed supra, the jury was entitled to find bribery.
Further, there was anple evidence that Appellants know ngly
conducted financial transactions which involved the proceeds of
mai | fraud and/or public bribery, and that they i ntended to pronote
the unlawful activity or to conceal or disguise the nature and
source of the proceeds. The contention that the bribery schene was
not consummated until R nicker received the funds is inconsistent
with the Louisiana public bribery statute, which crimnalizes the
of fer or acceptance of anything of present or prospective val ue.

b.

The 8 1957 count concerns the certificate of deposit (CD)
purchased by ECCS. “To obtain a conviction under § 1957, the
governnment must prove that the defendant know ngly engaged, or
attenpted to engage, in a nonetary transaction involving crimnally
derived property, in excess of $10,000, derived from specified
crimnal activity”. United States v. Leahy, 82 F. 3d 624, 635 (5th
Cir. 1996).

We reject the contention that funds paid ECCS for use of ECDC

were legitimte; and that, therefore, funds used by ECCS to

- 11 -



purchase the CD were not proceeds of unlawful activity. The
paynments by the Sheriff’s Ofice to ECCS were proceeds of the nai
fraud and bri be.

4.

ECCS asserts that, because the jury rejected WIly’' s testinony
that he was extorted by R nicker, it nmust have credited R nicker’s
testinony that the illegal agreenent was entered into before ECCS
was forned; and that, therefore, the evidence was insufficient to
find that, in bribing R nicker, Mirgel and Wly acted wi th apparent
authority for ECCS prior to its creation.

The evidence was nore than sufficient to support the jury’s
conclusion that Wly and Morgel acted on behal f of ECCS during the
relevant tinme period.

C.

The jury was charged on the day after closing argunents, in
whi ch Morgel and Wly focused on their defense that they did not
specifically intend to violate the law, that, instead, R nicker
extorted them and they, being nuch older, were afraid of him
Moreover, Morgel clainmed several tinmes that she had not received
any financial benefit fromthe schene.

In rebuttal, the Governnent argued, for the first tinme, that
Morgel and W/ly coul d not have been afrai d of R nicker because they
cheat ed hi mout of $195,000. The Government had neither questioned
its wtnesses, nor cross-exam ned Mrgel, about this purported

t heft.



For this position, the Governnent relied onits Ex. 10 (G 10)
and Defense Ex. 44 (D-44). G 10 is a chart entitled “ECCS MONEY
TRAIL”, representing that: DOC paid ECDC $12, 093, 251; ECDC paid
ECCS 25% of that anount, $2,820,961; of this, ECCS sharehol ders
ot her than Mrgel received $1, 258, 704; she received $526, 367, of
whi ch she paid Jordan $286, 025 (for Rinicker); ECCS paid Jordan
$54,116 (for Rinicker); and Jordan paid R nicker $340, 141 (anount
Jordan received from Mrgel and ECCS).

Based on this, the Governnent argued that $535,129 was
Ri ni cker’s 30% share of the approxinmate $1.8 nillion sharehol der
di stributions ($526,367 to Mrgel and $1, 258,704 to others), but
that he received only $340, 141. Therefore, according to the
CGovernnent, Mrgel had stol en $195,380: the difference between the
$535, 129 Ri ni cker should have received (his 30% and the $340, 141
actual ly received.

Morgel objected at a bench conference, claimng a blatant
m scharacteri zation of the record, because the evi dence showed t hat
Morgel paid taxes on behalf of R nicker; and that it was inproper
for the Governnent to hold this argunent until rebuttal, when
Morgel could not reply. The objection was overrul ed, on the basis
that the argunent was not evidence.

Continuing its rebuttal, the Governnent referenced D44, a
chart entitled “DOROTHY MORGEL, Inconme Tax Paid 1992-1996", which
presented her wages as $50,246; funds received from ECCS as
$702,837; and paid incone tax as $221, 859. According to the

Governnent, D-44 denonstrated that $195,000 was the difference

- 18 -



bet ween t he amount Morgel received fromECCS ($702,837) and t he sum
of $221,758 for taxes and $286,025 Mrgel paid to Jordan (for
Ri ni cker), this $195,000 difference being the same as refl ected on
G 10; and it again asserted that Morgel had stol en that anmount from
Ri ni cker. Defense counsel did not object.

The Governnent then argued that Morgel and Wly coul d not have
been afraid of R nicker because they “didn’t have a problem
clipping hi mout of $195, 000 of his share”; that G 10 and D 44 were
“credi ble, absolutely reliable evidence” that there had not been
any fear; that “there i s no honor anong t hi eves, obvi ously, because
the thieves were stealing fromthe thief”; and that the clained

theft was “not a dispute. That’s not a guess. That's a fact”.
Once again, WIly and Mdrgel did not object.

On the norning followng closing argunents, in a bench
conference prior to the jury being charged, Appellants noved for a
mstrial. |In the alternative, they requested surrebuttal or that
the court instruct the jury to disregard the challenged rebuttal.
The district judge stated that he had been surprised and concerned
on hearing the rebuttal about the $195,000; but that he had al so
been surprised when Mrgel had argued earlier that she received
not hi ng. The court concluded that the rebuttal was fair, remarking
that it had struggled wth the matter, and had considered, but
deci ded against, reopening the argunent for Mrgel and the
Gover nnent .

The parties were permtted to state objections on the record.

Morgel asserted that the Governnment had not presented evidence of

- 14 -



such clainmed theft; that the Governnment’'s cal culations did not
account for repaynent of ECCS debt in 1992 and 1993, and
di sregarded t he tax consequences of a subchapter S corporation; and
that she was unable to correct the error because it was made in
rebuttal. WIly pointed out that Rinicker received distributions
for which taxes had already been paid by Mirgel; and that the
$195, 380 difference was 36% of Rinicker’s 30% share.

The Governnent responded that it had properly answered
argunents that Rinicker was a thief and that Mrgel had received
nothing; that G 10 and D-44 showed $240,000 unaccounted for in
Morgel’s account; and that it did not know the anpbunt of taxes
pai d.?

The court denied a mstrial, as well as the requested
instruction to disregard the challenged rebuttal. It found that
the argunent was not inproper because it was based on exhibits in
evi dence and was responsive to Morgel’ s received-not hing argunent.
However, just before, and during, the charge, the court instructed
that counsel s’ argunents were not evidence; that it consists only
of the testinony of witnesses and exhibits; and that the jury was
to decide the case solely on the evidence.

Post -verdi ct, Appellants noved for a new trial based, inter
alia, on the rebuttal, asserting that the Governnent knew that
Morgel had paid Rinicker’s tax share from funds deposited in her

account; that D44 represented funds that were all ocated to Mrgel

!As discussed infra, this clainmed |ack of know edge is quite
i nconsistent with an earlier Governnent TRO filing, in which the
sane Assistant United States Attorney participated.
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for tax purposes, sone of which she received in cash and sone that
were paid by ECCS to Desona in repaynent of construction | oans, but
taxabl e as incone to ECCS sharehol ders; that the interpretation of
D-44 was erroneous because it failed to account for Mrgel’'s 5%
interest in ECCS, federal and state taxes paid by Mrgel on her
salary and other non-ECCS incone, and $208,903.27 in |oan
repaynents; and that it was undi sputed that no cash was di stri buted
prior to 15 May 1993, except for taxes.

Appel l ants al so pointed out that 35% (Mdrgel and Rinicker’s
conbi ned share) of ECCS $596,866.49 total |oan paynents is
$208, 903. 27, the anount cl ai med unaccounted for on D-44. Finally,
they asserted that Agent Rushing s affidavit, submtted i n support
of the Governnent’s February 1996 TRO notion to prevent the sal e of
ECDC, approximately 18 nonths before trial, see note 1, supra,
accounted for all ECCS distributions; showed that Mrgel received
only $526, 367 from ECCS; refuted the argunent that D44 reflected
t hat Morgel actually received $702, 837; acknow edged that Ri nicker
benefitted in excess of $570,000, because taxes were paid on his
behal f; and confirnmed that, except for distributions for taxes, no
sharehol der distributions were made until My 1993, after ECCS
repaid its | oans. As exhibits, Appellants included ECCS | oan
paynment checks.

The district court denied a new trial, holding that
Appel I ant s’ alternate explanations for the $195,000 (Iloan
repaynents or taxes) underm ned their contention that the rebuttal

was false; and that the explanations by Appellants and the

- 16 -



Governnent were plausible alternate theories for what happened to
t he $195, 000. The court noted that the testinony and docunents
underlying the new trial notions were in evidence; therefore
def ense counsel had been free to nake any argunents based upon t hat
evidence, and the jury had been able to consider it in assessing
the rebuttal.

“Crimnal convictions are not to be lightly overturned on the
basis of a prosecutor’s comments standing alone.” United States v.
Pi neda- Ortuno, 952 F.2d 98, 106 (5th Gr.), cert. denied, 504 U S.
928 (1992). Accordingly, “[a] <crimnal defendant bears a
substantial burden when attenpting to show that prosecutori al
inproprieties constitute reversible error”. Bernea, 30 F.3d at
1563. “A conviction should not be set aside if the prosecutor’s
conduct ... did not in fact contribute to the guilty verdict and
was, therefore legally harmess”. United States v. Johnston, 127
F.3d 380, 390 (5th Gir. 1997), cert. denied, ___ US. __ , 118 S
Ct. 1173, 1174, 1577 (1998).

“The standard of review for a denial of a notion for mstrial
is abuse of discretion.” United States v. Bentley-Smth, 2 F. 3d
1368, 1378 (5th Cir. 1993).2 “I'n reviewing a claim of

2Arguably, in that the only contenporaneous objection to the
rebuttal concerned G 10, the other now objected-to portions of the
rebuttal, including remarks about D44, should be reviewed only for
plain error. Cf. United States v. Gallardo-Trapero, _ F.3d __ |,
., 1999 W 604316, at *12 (review ng unobjected-to portions of
prosecutor’s closing argunent for plain error); United States v.
Causey, _ F.3d __, ., 1999 W 618124, at *9 (5th Cr.
1999) (sane). However, in that the unobjected-to remarks were, in
effect, part and parcel of the objected-to theft claim we review
under our normal abuse of discretion standard.
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prosecutorial msconduct, [we] first determne[] whether the
prosecutor’s remarks were inproper”. United States v. Fields, 72
F.3d 1200, 1207 (5th Gr.), cert. denied, 519 U S 807 (1996); see
also United States v. Gl lardo-Trapero, = F.3d __ , | 1999 W
604316, at *9 (5th Gr. 1999). |If they were, we consider “whether
they prejudicially affected the substantive rights of the
defendant”. Fields, 72 F.3d at 1207; United States v. Cooks, 52
F.3d 101, 103 (5th Gr. 1995) (footnotes omtted).



The rebuttal is clainmed inproper because the Governnent,
knowi ng that the accusation was fal se, accused WIly and Morgel of
uncharged theft, deliberately waiting until they had no opportunity
to respond. The Governnent counters that it responded fairly to
WIly and Morgel s cl osi ng argunents, in which they accused Ri ni cker
of extortion and theft and asserted that their actions were based
on fear, as well as Mirgel’s that she did not receive any noney
fromthe scheme. On this record, the better approach is to assune
that the rebuttal was i nproper, placing prejudice vel non at issue.

Appel l ants contend that the rebuttal prejudiced their right to
a fair trial because it undermned the heart of their defense —
acting out of fear of Rinicker. The Governnent responds that, in
the light of the overwhelm ng evidence of guilt, there was no
prej udi ce.

For deciding whether prosecutorial msconduct constitutes
reversible error, “[w e consider three factors: (1) the magnitude
of the prejudicial effect of the prosecutor’s remarks, (2) the
efficacy of any cautionary instruction by the judge, and (3) the
strength of the evidence supporting the conviction”. United States
V. Hernandez- Guevara, 162 F.3d 863, 874 (5th Cr. 1998), cert.
denied, __ US __, 119 S. C. 1375 (1999).

“The magni tude of the prejudicial effect is tested by | ooking
at the prosecutor’s remarks in the context of the trial in which
they were nmade and attenpting to elucidate their intended effect.

At the sane tine, the district court’s on-the-scene assessnent of



the prejudicial effect, if any, is entitled to considerable
wei ght ”. Fields, 72 F.3d at 1207 (enphasis added). This is in
keeping with the earlier discussed rule that, “[f]or prosecutori al
m sconduct to warrant a new trial, it nmust be so pronounced and
persistent that it perneates the entire atnosphere of the trial

and casts serious doubt upon the correctness of the jury’'s

verdict”. United States v. Wallace, 32 F.3d 921, 926 (5th Grr.
1994) (enphasis added; internal quotation marks and citation
omtted).

The jury had the testinony regarding ECCS |oan repaynents,
the date it began meking distributions to shareholders, and
Morgel’s tax paynents on behalf of Rinicker. Also in evidence was
Morgel’s Cak Grove check regi ster, show ng deposits and paynents to
Jordan (for Rinicker), the IRS, and the Louisiana Departnent of
Revenue. There was also considerable testinony regarding
Ri ni cker’s violent tenper and his threats, not only from Morgel,
Wly, and other defense wtnesses, but also from Governnent
W t nesses, including Rinicker. Under these circunstances, the
jury’'s ability to fairly consider and eval uate t he evi dence was not
hanpered unduly by the rebuttal. Restated, the magnitude of the
prejudicial effect is not so great as to conpel reversal,
especially in the light of the other two factors to be consi dered:
efficacy of cautionary instructions and evidence supporting
convi ction.

“We presune that the jury follows the instructions of the

trial court unless there is an overwhelmng probability that the
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jury wll be unable to followthe instruction and there is a strong
probability that the effect [of the prosecutorial msconduct] is
devastating.” United States v. Tonblin, 46 F.3d 1369, 1390 (5th
Cir. 1995) (internal quotation marks and citation omtted). As
noted, the court twice instructed (prior to and during the charge)
that the argunents by counsel were not evidence and that the case
was to be decided solely on the evidence. See Gall ardo-Trapero,

_ F.3d at __ , 1999 W 604316 at *10-11 (“district court hel ped
to mtigate any prejudicial effect [of Governnment’s inproper
argunent] by instructing the jury to base their decision solely
upon the testinony and evi dence presented”).

Moreover, the timng of the charge also mtigated any
prejudicial effect. The charge, not closing argunents, imedi ately
preceded the jury' s deliberations. See FED. R CRM P. 30 (“[t]he
court may instruct the jury before or after the argunents are
conpleted or at both tines”). Further mtigating any prejudicial
effect was the fact that closing argunents were conpleted late in
the afternoon of 14 CQOctober; the jury was not charged, and,
therefore, did not conduct its deliberations, until the next day.

Finally, the wevidence of gquilt was overwhel m ng. See
Gal l ardo-Trapero, _ F.3d at _ , 1999 W 604316 at *11
(Governnent’s inproper closing argunent did “not outweigh the
strength of the nultifaceted evidence and testinony presented
during trial”). For this factor, no nore need be said.

In sum assumng the rebuttal was inproper, the requisite

prejudi ce has not been denonstrated. Restated, the rebuttal did
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not preclude Appellants’ receiving a fair trial.® There was no
abuse of discretion.
D

Appellants challenge the jury's being instructed on the
affirmati ve defense of duress, and that a schene to commt public
bribery is a breach of the duty owed by R nicker to the parish
citizens. And, for the first tinme on appeal, ECCS chall enges the
corporate crimmnal liability instruction.

“W review an included jury instruction objected to as

i naccurate for abuse of discretion and will reverse only if the
instruction fails correctly to state the law” United States v.
Hebert, 131 F.3d 514, 521 (5th Gr. 1997), cert. denied, __ US.
., 118 S. C. 1571 (1998). “The trial judge has substantia

latitude in tailoring the instructions so long as they fairly and
adequately cover the issues presented.” Bentley-Smth, 2 F.3d at
1378 (internal quotation nmarks and citation omtted). “To
det erm ne whet her there was error, [we] |ook[] at the entire charge
in the context of the trial including argunents nade to the jury.”
United States v. Wllis, 38 F.3d 170, 179 (5th Cr. 1994) (internal
quotation marks and citation omtted), cert. denied, 515 U S. 1145

(1995). “Reversible error exists when the jury charge, as a whol e,

3Qur no-prejudice holding does not |essen our great concern,
notw t hstandi ng the Governnent’s explanation on appeal, over the
glaring inconsistencies between the Governnent’s TRO papers and

rebuttal. Those papers seemto account for every penny, including
tax paynent distributions and | oan repaynents, yet the rebutta
argunent took a quite different course, including, as noted,

di savowi ng knowl edge of the ampbunt of taxes paid. That the TRO
papers had been filed 18 nonths before trial is no excuse for this
clai med | ack of know edge.
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msled the jury as to the elenents of the offense.” United States
v. Devoll, 39 F.3d 575, 579 (5th Cr. 1994) (internal quotation
marks and citation omtted), cert. denied, 514 U S. 1067 (1995).

On the other hand, we review ECCS belatedly raised

contention, discussed infra, only for plain error.
1

Appel l ants’ theory of defense was that Ri nicker extorted noney
fromthem threatening to close the prison unless paid; and that,
because they feared him they acted in good faith and w thout
specific intent. They acknowl edge that they presented duress
evidence (threats and intimdation by R nicker), but maintain that
they did not assert the affirmative defense of duress; and that, by
giving such an instruction, the court underm ned their theory of
defense, shifted the burden of proof on intent, and confused the
jury on the application of the good faith and specific intent
i nstructions.

The Governnment did not cite, nor could we find, any authority
approving giving an instruction on an affirmative defense, for
whi ch the defendant bears the burden of proof, when that defense
had not been raised. The Governnent maintains, however, that the
court had discretion to give the instruction, regardl ess of whet her
requested by the defense.

On the other hand, Appellants did not cite, nor could we find,
any authority to support their contention that, in a crimnal case,
giving an instruction on a not-asserted affirmative defense is

reversible error. Instead, they rely on the well-settled
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proposition that “[a] judge may not instruct the jury on a charge

that is not supported by evidence”, United States v. Otega, 859

F.2d 327, 329-30 (5th Gr. 1988), cert. denied, 489 U S 1027

(1989); and nmamintain that the evidence did not support duress.

To raise
def endant

(1)

(2)

(3)

(4)

United States v. Posada-Rios, 158 F.3d 832, 873 (5th Gr.

(brackets, interna

denied, U S

an issue of duress for the jury a
must present proof of four el enents:

that the defendant was under an
unl awful and present, inmmnent, and
i npendi ng threat of such nature as
to i nduce a wel | - grounded
apprehension of death or serious
bodily injury;

t hat def endant had not reckl essly or
negligently placed hinself in a
situation in which it was probable
that he would be forced to choose
the crimnal conduct;

that defendant had no reasonable
|l egal alternative to violating the
law, a chance both to refuse to do
the crimnal act and also to avoid
the threatened harm and

that a direct causal relationship
may be reasonabl y anti ci pated
between the crimnal action taken
and the avoi dance of the threatened
har m

1998)

quotation marks, and citations omtted), cert.

_, 119 S. Ct. 1280, 1487, 1792 (1999).

Because

“a justification defense such as duress is an affirmative defense,

t he burden of proof

The evidence did not support a duress defense.

is on the defendant”. WIIlis, 38 F.3d at 179.

For exanpl e,

WIly admtted that there had been an alternative to violating the

law. he could have had a public entity other
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O fice sponsor the prison. Accordingly, it was error for the court
to instruct the jury on that defense, especially in view of the
fact that, not only did Appellants not request the instruction
they objected to it.

Neverthel ess, the error is harnl ess because, viewng the
instructions as a whole, we are convinced that the jury was not
m sl ed or confused. The court instructed on good faith, specific
intent, and the definitions of “knowing” and “willful”; that the
Gover nnment had t he burden of proving that Appellants did not act in
good faith, but instead acted wth the specific intent to violate
t he | aw

Under the instructions, the jury could find that Appellants
di d not act under duress, but still find that the Governnent fail ed
to prove that they acted with the requisite specific intent. That
it rejected the good faith defense and found specific intent does
not mean that it was confused or msled by the duress instruction.
Accordingly, t hat instruction did not af fect Appellants’
substantial rights.

2.

The jury was instructed that a schene to commt public bribery
is a breach of the duty owed by the sheriff to the parish citizens.
Appel lants contend that this instruction usurped the jury’s
function to decide whether, notw thstanding the bribes, Rinicker
fulfilled his official duties.

W di sagree. The jury still had to determ ne whether the

el ements of public bribery had been proven.
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3.

As noted, ECCS belated challenge to the corporate crimna
liability instructions is reviewed only for plain error, pursuant
to FED.. R CRM P. 30 and 52(Db). “Under [Rule] 52(b), [we] may
correct forfeited errors only when the appel |l ant shows (1) thereis
an error, (2) that is clear or obvious, and (3) that affects his
substantial rights. If these factors are established, the decision
to correct the forfeited error is within the sound discretion of
the court, and the court will not exercise that discretion unless
the error seriously affects the fairness, integrity, or public
reputation of judicial proceedings”. United States v. Wal dron, 118
F.3d 369, 371 (5th Gr. 1997) (internal quotation nmarks and
citation omtted) (enphasis added).

Rel ying on Standard G| Co. of Tex. v. United States, 307 F. 2d
120, 128 (5th Cr. 1962), ECCS maintains that the chall enged
i nstructions should have required the jury to determne that Wly
and Morgel were acting with the intent to benefit ECCS. Such an
i nstruction was unnecessary, because the evidence is overwhel m ng
that ECCS was the alter-ego for Morgel and Wly and that they were
the only agents who acted for it.

But, even assumng a clear or obvious error that affected
ECCS substantial rights, we decline to exercise our discretionto
correct it, because it does not affect the fairness, integrity, or
public reputation of judicial proceedings. ECCSjointly submtted
the corporate crimnal liability instructions.

E
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The forfeiture statute for noney |aundering provides for
forfeiture of property “involved in” the offense or property
“traceable to such property”. See 18 U S.C. 8§ 982(a)(1l) (“The
court, in inposing sentence on a person convicted of an offense in
violation of ... section 1956 ... of this title, shall order that
the person forfeit to the United States any property, real or
personal, involved in such offense, or any property traceable to
such property.”).

1

Appel l ants challenge the forfeiture of ECCS assets on the
grounds that the only proceeds of bribery and mail fraud avail abl e
for | aundering were the funds paid to Rinicker; and that forfeiture
is not authorized wunder a facilitation theory, wunless the
facilitation involves intentional commngling of legitimte and
tainted funds as a nethod for concealing and | aundering “dirty”
money, which is not present here. The Governnment responds that
ECDC is the only asset forfeited under a facilitation theory (this
point is of inportance concerning the forfeiture of the funds in
Morgel’s account, part Il1.E 2. infra), and asserts that property

“Involved in money |aundering includes property wused “to
facilitate” the offense, as the jury was instructed.
“Facilitation occurs when the property nakes the prohibited
conduct less difficult or nore or less free from obstruction or
hi ndrance.” Tencer, 107 F. 3d at 1134 (internal quotation marks and

citation omtted). The facilitation theory supports the jury’'s

finding that ECDC was forfeitable, because of its substantial nexus
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to the crines. It, the prison, was the source of the crimnal
proceeds and was i ndi spensable to the noney | aunderi ng conspiracy.
Wt hout the prison, there could have been no bribery, mail fraud,
or noney | aundering. ECCS other forfeited property is forfeitable
as proceeds.

2.

Morgel contends that the Governnent failed to prove a
connection between the charged illegal activity and funds that
remai ned i n her checking account at the tinme of seizure, ten nonths
after her last paynent to Jordan (for Rinicker). In closing
argunent during the forfeiture phase, Mirgel’s counsel stated that
her account had “$5,840.57 of her noney in it”; but, at oral
argunent on appeal, her counsel stated that, when seized, the
account contai ned approxi mately $15, 000.

The Governnent does not respond inits appellate brief tothis
contention. In an objection to Mirrgel’s closing argunent, the
Governnent stated that “the forfeiture theory for [her] account is
that it was used to facilitate funneling of noney to R nicker”.
But, as noted, it now expressly di savows reliance on a facilitation
theory for the forfeiture of any property other than ECDC
Accordingly, this forfeiture of funds cannot be upheld on the
ground that Morgel’s account was the conduit for |aundering the
funds. Instead, the Governnent had to prove that those funds were
crim nal proceeds.

The Governnent asserted at oral argunment on appeal that all

funds in Morgel’s account cane fromECCS; but, it seened to concede
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that, if they did not, they would not be forfeitable. At trial,
t he Governnent presented no evidence regardi ng ei ther the anount or
source of these funds when seized. Accordingly, the evidence is
insufficient to sustain their forfeiture.
F

In United States v. Bajakajian, 524 U S. 321, 118 S. C. 2028
(1998), decided after Appellants’ sentencing, the Suprene Court
held that “a punitive forfeiture violates the Excessive Fines
Cl ause [of the Eighth Amendnent] if it is grossly disproportional
to the gravity of a defendant’s offense”. 524 U. S at __ , 118 S

Ct. at 2036. The district court’s proportionality determnationis

reviewed de novo, but its factual findings “in conducting the
excessiveness inquiry ... nust be accepted unless clearly
erroneous”. 524 U. S at __ , 118 S. C. at 2037 & n.10.

ECCS mai ntains that the forfeiture of nore than $4 mllion in

assets is grossly disproportionate, claimngits involvenent inthe
schene is questionable; and noting the charged | aundering was for
only approximately $175,000 and Ri ni cker received only
approxi mat el y $340, 000; rmuch of its stock is owned by individuals
with no know edge of, or involvenent in, the crine; and it was al so
fined $4.8 million.

The district court held that the forfeiture was not
di sproportionate because ECCS was convicted of a conprehensive
crimnal conspiracy involving bribery of the highest ranking |aw
enforcenent officer in the parish; the schene continued for nore

than six years and involved manipulation of various financial
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accounts and institutions and at |east five individuals; the
forfeited property was closely related to the noney | aundering
of fenses; ECCS and ECDC were born out of the schenme to defraud the
citizens of the parish of the honest and faithful services of their
sheriff; the noney paid R nicker flowed through the forfeited bank
accounts; and the CD was purchased with funds derived from the
conspi racy.

The factual findings are not clearly erroneous. Nor did the
court err in concluding that the forfeiture was not grossly
di sproportionate.

G

ECCS contends, for the first tinme on appeal, that the district

court m sapplied the Guidelines in conmputing the $4.8 mllion fine;
t he Governnent agrees. It notes, however, that, because all of
ECCS' assets have been forfeited, it will remt the fine if the

forfeiture order is affirnmed.

In other words, the issue wll be noot. Because the
forfeiture of ECCS assets has been upheld, the Governnent nust
remt the fine.

H

ECCS sharehol ders (other than the defendants) petitioned for
a hearing on their clains to an interest in ECCS assets, pursuant
to 21 U S.C § 853(n). That subsection provides, in pertinent
part, that, followng entry of a forfeiture order, “[a]ny person,
ot her than the defendant, asserting a legal interest in property

whi ch has been ordered forfeited to the United States ... may ...
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petition the court for a hearing to adjudicate the validity of his
alleged interest in the property”. 21 U S. C. 8§ 853(n)(2).

The district court denied a hearing, holding that the
shar ehol ders | acked standi ng. “The issue of standing is one of
law, and our review is plenary”. United States v. $38,570 U S
Currency, 950 F.2d 1108, 1111 (5th GCr. 1992).

The shareholders bottom standing on their claim to an
equitable interest in the corporate assets, maintaining that the
8§ 853(n)(2) phrase, “legal interest”, includes equitable and
beneficial interests. They contend further that the Governnent
cannot seek to forfeit ECCS unless it also seeks to forfeit their
stock, and that the district <court erroneously failed to
differentiate between their clains to “[ECCS] itself, i.e., shares
of stock which they held” and their clains to “specific assets” of
ECCS.

The district court did not order forfeiture of the stock or
the “corporation itself”, only its assets. Under Louisiana |aw,
“[a] corporationis a separate entity fromits shareholders”. Fina
Ol & Chemcal Co. v. Anoco Production Co., 673 So. 2d 668, 672
(La. App. 1st Cr.), wit denied, 679 So. 2d 1353 (La. 1996).
Accordingly, “[t]he sharehol ders’ interest in the corporation does
not equate to ownership by the sharehol der of specific corporation
assets”. ld.; see also Succession of Mdland, 653 So. 2d 8, 11
(La. App. 1st GCr. 1995) (“The property of the corporation is not

the property of the individual shareholders”). *“A shareholder’s



ownership interest in the corporationis inthe stock issued by the
corporation and not the corporate assets”. |d. (enphasis added).

The shares are not the “corporation itself”, nor are they
ECCS assets or property. Because only ECCS assets, in which the
sharehol ders have no interest under Louisiana |aw, were ordered
forfeited, the no-standing ruling was correct.

L1l

For the foregoing reasons, the judgnent against WIly and the
denial of the shareholders’ claim are AFFI RVED. The judgnent
agai nst Morgel is AFFI RVED, except for the forfeiture of her seized
account funds, which is REVERSED. And, the judgnent agai nst ECCS
i s AFFI RVED, except for the $4.8 mllion fine, which is VACATED

AFFI RVED | N PART; REVERSED | N PART; VACATED | N PART



