UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-30215

MARY JEAN ATKINS; WALTER CALDWELL, I11; LINDA ATKINS PERRY;
JOSEPH ALLAN POGUE, on behalf of Jack P. Pogue Succession, Sr.;
THOVAS HENRY POGUE, on behal f of Jack P. Pogue Succession, Sr., Co-
Adm ni strator,

Pl aintiffs-Appellants,

VERSUS

H BERNI A CORPORATI ON, JOHN HERBERT BOYDSTUN, ROBERT P. MLEQOD,
RONALD L. DAVIS, JR, PATRICK L. SPENCER, MALCOLM MADDOX, DELMNA
CARTER, and DAVE N. NORRI S,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana

July 22, 1999
Before EMLIO M GARZA, DeMOSS and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

The Plaintiffs Mary Jean Atkins, Walter Caldwell 111, Linda
Atkins Perry, Joseph Allan Pogue, and Thomas Henry Pogue appeal
froman order granting partial summary judgnent for the Def endants,

Hi berni a Corporation, Robert P. McLeod, Patrick L. Spencer, Ml col m



Maddox, Delm Carter, Dave N. Norris, John Herbert Boydstun and
Ronald L. Davis Jr. (collectively “H bernia”), and from the
dismssal of the Plaintiffs’ remaining clains. W affirm

| . FACTS AND PROCEDURAL HI STORY

I n 1987, Defendant Boydstun, along with Walter Silnon and W |
Pratt, formed and served as the directors of a bank holding
conpany, First Bancorp of Louisiana, Inc. (“Bancorp”), which set
out to purchase First National Bank of Wst Monroe, Louisiana
(“FNB"). Boydstun personally owned sone FNB stock and Bancorp
borrowed over $6 mllion fromAnSouth Bank to purchase nore of the
stock. Before naking the | oan, AnSouth required an injection of $1
mllion of capital into Bancorp. In order to satisfy that | oan
condition, Bancorp borrowed $1 mllion fromSilnon in exchange for
ten convertible debentures earning 10%interest a year.

Later, the rel ati onshi p bet ween Boydstun and Si | non soured and
Boydstun offered to buy the debentures but Silnon refused to sell.
Boydst un advi sed Sil non that the debentures would be retired if he
did not convert them by August 31, 1992. Silnon then agreed and
t he debentures were retired.

Cont enporaneously with the retirenent of the Sil non debentures
in August 1992, Bancorp’s current directors, Boydstun, Robert
McLeod, Ronald L. Davis, Jr. and Dave Norris voted to issue
$850, 000 i n new debentures, at 10%i nterest. Boydstun, MLeod, and

Davi s (directors of Bancorp), Patrick Spencer (CFO of FNB), Ml colm



Maddox (President of FNB), and Delma Carter (director eneritus)
purchased the replacenent debentures.! Boydstun, MLeod, Maddox
and Spencer also increased their stock holding through other
pur chases between August 1992 and May 1993.

In May 1993, it was announced that Boydstun was negoti ati ng
to sell Bancornp. In Novenber 1993, Boydstun wote to the
shar ehol ders to announce that Hi bernia had offered to buy Bancorp.
In July 1994, Boydstun sent a letter and Prospectus to the
shar ehol ders, announci ng a speci al sharehol der neeti ng duri ng whi ch
t he sharehol ders woul d vote on the proposed nerger between Bancorp
and Hi berni a. Walter Caldwell, 111l attended the July 1994
shar ehol der neeting and rai sed questi ons about the 1992 debent ures,
expressing his <concern that they would dilute the other
st ockhol ders’ positions and arguing that the defendants had
breached their fiduciary duties in issuing them Thereafter, the
st ockhol ders, including Caldwell and the other plaintiffs, votedto
approve the nerger.

On the eve of the nerger, the defendants converted their
debentures i nto shares of Bancorp stock. The actual purchase price
was not affected, and the value of one share of Bancorp stock on

the date of closing was $155.67, slightly higher than the $151.50

1J.W Robertson, another director eneritus, also purchased

repl acenent debentures. Robertson died on March 24, 1994,
Thereafter, his debentures were redeened by Bancorp for their face
val ue plus accrued interest. Robertson was not nanmed as a

defendant in this suit.



estimated in the original comunication to stockhol ders.

Cal dwell continued to pursue his conplaint, witing to the
Bancorp Board of Directors and to Hi bernia. Hi bernia investigated
and reported that it had found no wongdoing. The Plaintiffs then
filed the instant action. Hi bernia retained attorneys from an
outside law firm and appointed a Special Litigation Conmttee
(“SLC") that investigated the clains and recommended di sm ssal of
the litigation as not in the best interest of Hi bernia.

The district court dism ssed the Plaintiffs’ federal causes of
action brought pursuant to Racketeer |Influenced and Corrupt
Organi zations Act (“RICO), 18 U S.C. 8§ 1961, and the Securities
Exchange Act, 18 U S.C. 88 78j(b) and 78t-1, with prejudice for
failure to state a claimon which relief could be granted, pursuant
to Federal Rule of Civil Procedure 12(b)(6). The district court
| ater granted summary judgnent for defendants on the Plaintiffs’
remai ni ng clains based on all eged breaches of fiduciary duty.

1. DI SCUSSI ON
A. Standard of Review

We review the grant of summary judgnent de novo. See S.WS.
Erectors, Inc. v. Infax, Inc., 72 F..3d 489, 494 (5th Cr. 1996).
Li kew se, we review a Rule 12(b)(6) dism ssal independently,
appl ying the sane standards enployed by the district court. See

Crowe v. Henry, 43 F.3d 198, 203 (5th G r. 1995).



B. Direct or Derivative Action?

The Plaintiffs’ conplaint asserted both a stockholder’s

derivative action on behalf of H bernia and a class action “on

behal f of all persons, other than the defendants, who owned stock

of First Bancorp . . . at the tinme that Bancorp nerged wth
Hi bernia,” alleging that the defendants breached their fiduciary
duty “to the bank and its shareholders.” The district court found

that the gravanen of the Plaintiffs’ claimis that the individual
def endants’ all eged acts of self-dealing diluted the val ue of each
share of Bancorp stock. This, the district court held, is a wong
suffered by the corporation which <can only be enforced
derivatively, citing Lawy Brooke Burns Trust v. RKR, Inc., 691
So.2d 1349 (La. App. 1 Cr. 1997) and Nowing v. Aero Services
International, Inc., 752 F. Supp. 1304 (E.D.La. 1990).

Loui siana’ s state | aw determ nes whether, and i n what manner,
a sharehol der may assert an action based on a corporate officer’s
or director’s breach of a fiduciary duty. See Crocker v. Federa
Deposit Ins. Corp., 826 F.2d 347, 349 (5th Cr. 1987). The
Plaintiffs correctly set out the test recognized in Louisiana
jurisprudence: “It 1is established that where the breach of
fiduciary duty causes loss to a corporation itself, the suit nust
be brought as a derivative or secondary actions. However
where the breach of a fiduciary duty causes | oss to a sharehol der

personally . . . the shareholder may sue individually to recover



his loss.” Palowsky v. Prem er Bancorp, Inc., 597 So.2d 543, 545
(La.App. 1 Gr. 1992).

The Plaintiffs contend that the district court erred in
failing to distinguish between a decrease in the val ue of stock due
to a decrease in the overall value of a corporation and a decrease
in the value of stock due to a dilution of a sharehol der’s interest
in a corporation. They argue that they suffered a 12.49% decline
in their stock in a single day when the debentures were converted
to new shares of stock, for which they have a right of direct
action. On the other hand, they argue, Bancorp (and Hi bernia, as
Bancorp’ s successor in interest) suffered no injury and therefore
has no right of action.?

The facts alleged do not support this argunent. The
Plaintiffs’ shares were worth approxinmately $155 prior to the
redenption of the debentures. This figure was derived by
calculating the assets of Bancorp and subtracting its debts,
including the principle and i nterest on the debentures. Subsequent
to the debenture redenption, the Plaintiffs’ shares were worth
approxi mat el y $157 per share. Bancorp had the sane assets, but had

exchanged a portion of its debt for newy issued stock. The

2The issuance of new stock may also dilute a stockholder’s
control, which has been characterized as a right enforceable by

direct rather than derivative action. See denn Morris,
Shar ehol der Deri vative Suits: Loui siana Law, 56 LA. L. Rev. 583, 587
(1986) . The Plaintiffs, however, posit a claim for dimnished

stock val ue not for dimnished control
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Plaintiffs’ argunent that their stock woul d have been worth $178. 21
per share had the stock not been issued has no basis in the
allegations in their own pleadings, as it ignores the fact that the
debent ures represented debt for the 1992 i nfusion of $850,000 into
t he hol di ng conpany. Their renmai ning argunents, that it was unw se
to incur the debt and that the interest rate on the debentures was
hi gher than market value, allege injuries to the corporation and
must be pursued in a derivative action
The district court held,
The plaintiffs have not alleged the type of harmthat a
sharehol der can claimindividually, that is, they have
not averred that the alleged injury to their stock is
distinct fromthe injury suffered by ot her sharehol ders,
nor have they shown that their injury is separable from
their stock ownership in Bancorp. Therefore, under the
terms of their conplaint, the plaintiffs have no
standi ng, either personally or as representatives of al
of Bancorp’s fornmer shareholders, to pursue individua
actions agai nst the defendants.
The district court’s holding is correct. The Plaintiff’s conpl aint
is correctly categorized as a derivative action
C. Busi ness Judgnent Rul e
Loui si ana’s business judgnent rule provides that as |ong as
directors of a corporation decide matters rationally, honestly, and
w t hout a disabling conflict of interest, the decision wll not be
reviewed by the courts. Bordelon v. Cochrane, 533 So.2d 82
(La. App. 3 GCir. 1988). In the instant case, H bernia filed a

nmotion to dismss, contending:

Since the filing of this litigation, the board of



directors of Hi bernia Corporation appointed a specia

litigation commttee to examne the advisability of

pursuing the plaintiffs’ derivative fiduciary clains.

Wth the help of special counsel . . . and follow ng an

exhaustive revi ew of pl eadi ngs, docunents and i ntervi ews

with counsel and w tnesses, the commttee recommended

agai nst continuing the derivative action as wthout a

basis and too costly. The Hi bernia board, wthout

participation by interested parties, accepted the

Commttee’s recomendation and voted against pursuing

this action on behalf of the corporation.

Whet her Hibernia, the true party in interest, is entitled to
di sm ssal under these circunstances is a matter of first inpression
in Louisiana. See Morris, Sharehol der Derivative Suits: Louisiana
Law, 56 LA, L.Rev. at 633 (“Louisiana has yet to address, directly,
the powers of nanagenent-appointed litigation conmttees in
[ shar ehol der derivative actions]”).

Because derivative suits provide a neans for stockholders to
police outlaw directors, a body of jurisprudence has devel oped
limting corporations’ freedom to seek dism ssal of such suits.
The district court, after a thorough survey of the various
i ncarnations of the rule, concluded that, w thout exception, the
cases have held that after demand has been made and refused,® a
deci sion by the board of directors (or a conmttee thereof) of the

corporate-defendant to seek dismssal of a derivative action

brought on its behalf should be accorded by the courts the sane

3The |ine of cases fashioning an appropriate role for the court
when a plaintiff has brought suit w thout first making demand on
the corporation is i napposite here because the Plaintiffs properly
made demand that defendants refused. See, e.g., Zapata Corp. V.
Mal donado, 430 A . 2d 779, 784 & n. 10 (Del. 1981).
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def erence as ot her managenent deci sions. See Auerbach v. Bennett,
47 N. Y.2d 619 (N. Y. 1979); Aronson v. Lews, 473 A 2d 805 (Del.
1983) .

The Plaintiffs argue that their allegations of self dealing
against the Bancorp insiders neke this case inappropriate for
busi ness judgnent deference. They cite Watkins v. North Anerican
Land & Tinber Co., 31 So. 683 (La. 1902), in which the Louisiana
Suprene Court reversed a decision of a |lower court dismssing a
suit under a business judgnent theory and stated that Louisiana
aut horizes court involvenent in allegations of fraud, wllful
breach of a known duty, gross m smanagenent, and waste. See al so
Hirsch v. Cahn Elec. Co., Inc., 694 So.2d 636, 643 (La. App. 2 G
1997) (the court will not interfere with normal business deci sions
“unless it is manifestly evident that interference is necessary in
the interest of the corporation and its stockholders, and it nust
appear that there is capricious, arbitrary, or discrimnatory
managenent”). The Plaintiffs submt that the court, and not the
H bernia board, should be the arbiter of the fairness of the
transacti ons because their suit alleges self dealing and breach of
fiduciary duty. W are unpersuaded by this contention, as was the
district court. The Louisiana decisions in which a court declined
to defer to the board each involved a dispute over the managenent
of a closely-held corporation in which all of the sharehol ders were

present as parties. See id. (claimof excess conpensati on brought



by shareholder holding 49.502 percent of the stock against
sharehol der who held remainder of the conpany); Donaldson v.
Uni versal Engi neering of Mapl ewood, Inc., 606 So. 2d 980 (La. App.
3 CGr. 1992)(all eleven shareholders in the subject corporation
were included as parties in the action); Spruiell v. Ludw g, 586
So. 2d 133 (La. App. 5 CGr. 1990)(fam |y dispute, involving clains
between two famly groups which together owned the closely-held
corporation in its entirety); Dunbar v. WIlians, 554 So. 2d 56
(La. App. 4 Cr. 1988)(sane).

The Loui si ana jurisprudence i nvoked by the Plaintiffs does not
i nvol ve derivative actions agai nst | ar ge, publicly-held
corporations. CQur best Eire* guess concerning what the Louisiana
Suprene Court wll do when faced with such a question, is that
Louisiana will follow the majority of jurisdictions which have
considered the issue. That is, it will defer to the managenent of
| arge, publicly-traded corporations, so long as the board, or its
chosen representati ves “possess a di sinterested i ndependence and do
not stand in a dual relation which prevents an unprejudiced
exerci se of judgnent.” Auerbach v. Bennett, 47 N Y.2d at 631. As
Prof essor Mrris expl ai ned:

Faced with t he unappeal i ng choi ce between different
types of conflicted corporate representation, the | eading
national authorities have essentially decided to side

W t h managenent, at least in the case of publicly-traded
cor porations. Managenent, after all, is elected by

‘See Eire Railroad Co. v. Tonpkins, 304 U S. 64 (1938).
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sharehol ders, faces narket-based incentives to enhance

overall corporate values, and lacks any interest in

generating | egal expenses for their own sake. The strike

suit lawer is not elected by those he purports to

represent, has no financial interest in enhancing the

val ue of the corporation as a whole, and actually has an

interest in maxim zing | egal expenses that he will be

abletoinflict upon the corporation. The deci sion by the
national authorities to adopt rules that favor the
defense in nost derivative suits suggests that these
authorities are nore distrustful of the plaintiff’'s

| awyers than of corporate managenent, and that they are

skeptical of the value of derivative suits in the context

of publicly-traded corporations.

Morris, supra, at 618.

Therefore, because the Plaintiffs have not established a
genui ne issue of material fact concerning the disinterestedness of
Hi bernia’ s board or its special litigation commttee, we affirmthe
district court’s grant of sunmmary judgnent for defendants.

In arelated argunent, the Plaintiffs contend that the burden
is on the defendant-fiduciaries not only to prove the good faith of
t he transactions, but also to showtheir inherent fairness fromthe
vi ewpoi nt of the corporation and the sharehol ders. Because, we do
not | ook behind the disinterestedness of Hi bernia in seeking
di sm ssal of the suit, we do not reach this question.

D. Securities Violations and R CO O ai s

The Plaintiffs appeal the district court’s dismssal for
failure to state a claim pursuant to Federal Rule of Gvil
Procedure 12(b)(6), of their securities violations and mail fraud
cl ai ns.

The Plaintiffs allege that the Bancorp directors violated

11



securities laws by coonmtting fraud on the corporation and on its
stockhol ders in failing to nake adequat e di scl osure concerning the
i ssuance and conversion of the debentures. See Al abama Far m Bur eau
Mut. Cas. Co. v. Anerican Fidelity Life Ins. Co., 606 F.2d 602, 611
(5th Gr. 1979)(Failure to nake adequat e di scl osure of self-dealing
acts as a deceit or works as a fraud on a corporation.) The
district court dismssed the securities fraud all egations because
the Plaintiffs failed to allege a nmaterial m srepresentation or
om ssion. W agree. The Prospectus disclosed all the information
material to the alleged self dealing. It naned those directors who
owned repl acenent debentures, stated that hol ders of the debentures
had the right to acquire additional shares through their
conversion, indicated that all of the outstandi ng debentures would
be converted into Bancorp shares prior to the close of the sale to
Hi bernia and gave a clear exanple of the effect that such
conversion would have on the overall exchange price. Furt her,
Cal dwel | di scussed his concern over the dilution of stock, gleaned
from the Prospectus that he now conplains was unclear, at the
sharehol der neeting. The Plaintiffs failed to state a securities
violation because they have failed to allege a nmateria
m srepresentati on or om ssion.

The Plaintiffs next appeal the dism ssal of their Rl COcl ains.
The district court held that the Plaintiffs had alleged no

predi cate acts which could serve as the basis of a pattern of

12



racketeering activity. As discussed above, the Plaintiffs all eged
no securities fraud. Li kewi se, they have failed to allege
predi cate acts of nmail fraud.

The mai|l fraud statute, 18 U. S.C. 8§ 1341, prohibits the use of
the United States mails in furthering or executing a schene to
defraud. See Arnto Indus. Credit Corp. v. SLT Warehouse Co., 782
F.2d 475 (5th Gr. 1986). The Plaintiffs’ RICO case statenent
identifies a series of mailings which included, inter alia, the
annual sharehol der reports, a letter to sharehol ders concerning
Hi bernia’s offer and the Prospectus of July 7, 1994, The
Plaintiffs contend that these conmuni cations failed to disclose the
i ssuance and conversion of the debentures and the director’s pl ans
to sell Bancornp. All of the information that the Plaintiffs
contend was omtted was in fact revealed in the very series of
mai lings they identify. The Plaintiffs’ mail fraud clains are
wi thout nmerit.

[11. CONCLUSI ON

For the foregoing reasons, we affirm the district court’s
orders granting summary judgnent for defendants and di sm ssing the
remaining clainms for failure to state a claimon which relief could
be grant ed.

AFF| RMED.
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