IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20940

CORPORATE HEALTH | NSURANCE, |INC.; AETNA HEALTH PLANS OF TEXAS,
I NC.; AETNA HEALTH PLANS OF NORTH TEXAS, INC.; AND AETNA LIFE
| NSURANCE COVPANY,
Plaintiff - Appellees - Cross-Appellants,
ver sus
TEXAS DEPARTMENT OF | NSURANCE,
Def endant - Cross- Appel | ee,

JOSE MONTEMAYOR, Commi ssi oner of the Texas Departnent of | nsurance;
JOHN CORNYN, Attorney Ceneral, State of Texas,

Def endants - Appellants - Cross-Appell ees.

Appeals fromthe United States District Court
For the Southern District of Texas

Decenber 16, 2002
ON REMAND FROM THE UNI TED STATES SUPREME COURT
Before HI GG NBOTHAM Circuit Judge, and ATLAS, District Judge.!

Per Curiam

! District Judge of the Southern District of Texas, sitting by designation.
This matter is being decided by a quorum 28 U S.C. § 46(d).



This case is before us on remand fromthe Suprenme Court,? for
further consideration in light of Rush Prudential HMO Inc. v
Moran.® Although the Court vacated our opinion in its entirety,
only one holding of our opinion in Corporate Health v. Texas
Departnent of |Insurance* was affected by the Court’s opinion in
Moran: that the provisions of the Texas statute allow ng
i ndependent review of HMO s nedical necessity determ nations are
preenpt ed by ERI SA.

In determning that the independent review organization
provi sions of the Texas statute were preenpted, this court nmade a
three step inquiry. W began with a determnation that the IRO
provisions “related to” ERI SA, and were therefore preenpted.®> W
then determ ned that the | RO provisions were i nsurance regul ati ons
under ERISA's saving clause.® Finally, we determ ned that the | RO
provi si ons were nonet hel ess preenpt ed because they conflicted with
a substantive provision of ERISA.” Specifically, we held that the

| RO “creates an alternative nechani sm through which plan nenbers

may seek benefits due them ... the identical relief offered under
2 Montemayor v. Corporate Health Ins., —U S — 122 S. G. 2617 (2002).
3 _US — 122 S. . 2151 (2002).

4 215 F.3d 526 (5th Gir. 2000).
51d. at 537.
6 1d. at 538.

7 1d. at 539.



§ 1132(a)(1)(B) of ERISA "8 We concluded: “As such, the
i ndependent review provisions conflict with ERI SA's exclusive
renmedy and cannot be saved by the saving clause.”®

Moran made the sanme three inquiries in examning a simlar
I1linois statute. As we found in examning the Texas statute
Moran found that the Illinois statute related to ERI SA, but was an
i nsurance regul ati on under the ERI SA saving clause.® However, in
exam ni ng whether the statute was preenpted as conflicting with
ERI SA's exclusivity of renedy, the Court held that it was not.
Wi | e Moran recogni zed that any state |aw that created a new cause
of action or alternative ultimte renmedy would be preenpted by
ERI SA, it held that the i ndependent review provision did not offer
a new cause of action or ultimte renedy:

But this case addresses a state regulatory schene that
provides no new cause of action under state |aw and
authorizes no new form of wultimte relief. Wi | e
i ndependent revi ewunder 8 4-10 [of the Illinois statute]
my well settle the fate of a benefit claim under a
particul ar contract, the state statute does not enlarge
the claim beyond the benefits available in any action
brought under 8§ 1132(a). And al though the reviewer's
determ nati on woul d presumabl y repl ace that of the HMO as
to what is "nedically necessary" under this contract, the
relief ultimately available would still be what ERI SA
authorizes in a suit for benefits under § 1132(a). !

8 1d.

°1d.

0 Moran, 122 S. C. at 2159, 2164.

11 1d. at 2167 (internal citations omtted, enphasis added).
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It is at this juncture that Mran parts conpany wth our
hol di ng, unless the Texas statute differs in a relevant way from
the Illinois statute at issue in Moran. As our description of the
Texas statute nmade clear, there are no rel evant differences between
the statutes.®?

On remand, Corporate Health argues that the | RO provisions of
the Texas statute are preenpted as they apply to sel f-funded ERI SA
pl ans and federal enployees under FEHBA. It is correct on both
counts. First, application of the Texas statute to self-funded
ERI SA plans is preenpted. Again, the Court in Mran found, as did
we wWth the Texas statute, that the independent review provisions
“related to” ERI SA plans and were thus general ly preenpted. Mboran
al so notes that ERI SA' s savi ng cl ause does not apply to sel f-funded
ERI SA pl ans. ** Therefore, ERI SA forecl oses application of the Texas
| RO provisions to self-funded ERI SA pl ans.

Second, Moran di d not exam ne FEHBA preenption, and nothing in
the Moran opinion casts doubt upon our opinion regarding FEHBA
preenpti on. Li ke ERI SA, FEHBA al so has a preenption clause for

state laws that “relate to” FEHBA plans.* However, unlike ERI SA,

12 One such difference would be the creation of a new cause of action.
However, we specifically held that the Texas statute does not create a cause of
action for the denial of benefits. See Corporate Health, 215 F.3d at 534, 539.
On remand, Corporate Health concedes that there are no relevant differences
bet ween the statutes and that the Moran opinion dictates that we find that the
| RO provisions are not preenpted.

3 Mbran, 122 S. C. at 2162 n.6.

14 5 U'S.C § 8902(m(1) (1999).



there is no saving clause for insurance regulation in FEHBA, and
t heref ore FEHBA preenpts the | RO provisions.

In sum the Mran opinion requires that our opinion be
nmodified in part. W hold that the I RO provisions of the Texas
statute are not preenpted by ERI SA because they are within the
saving clause of ERISA and do not offer an additional renedy in
conflict with ERI SA's exclusive renedy. Because self-funded ERI SA
pl ans are not covered by ERI SA's saving cl ause, ERI SA preenpts any
application of the IRO provisions to self-funded pl ans.

Accordi ngly, we REINSTATE our opinion as nodified herein.



