IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20821

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
Rl CHARD ALLI SON HAMMOND,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

Decenber 8, 1999

Before KING Chief Judge, and REYNALDO G GARZA and EM LIO M
GARZA, Circuit Judges.

PER CURI AM

Def endant - Appel | ant Ri chard Al lison Hammond appeal s his
conviction for one count of enbezzling union funds in violation
of 29 U S.C. 8§ 501(c) and the district court’s sentencing
determ nati ons under seven counts of enbezzling union funds in
violation of 29 U S.C. §8 501(c). W affirmhis conviction, but
we vacate his sentence and remand for resentencing.

| .

Hammond was fornerly the president and busi ness nanager of
Local Union 988 (the “Local”) of the International Brotherhood of
Teansters (the “Teansters”). In 1994, the Teansters heard

1



conpl ai nts of possible m suse of union funds at the Local and
began an audit of various accounts. The forensic accountant who
performed the audit tendered his results, and a hearing was
conducted pursuant to Article 19 of the Teansters’ constitution
to determ ne whether certain officers, trustees and business
agents of the Local had violated their duties. Hammond was found
guilty of enbezzling union funds. The Teansters found that
Hammond had charged personal expenses to the Local on his union
Ameri can Express card and that he had m sused funds fromthe
Local "s Health and Wel fare account as well as its Denocrat,
Republ i can, | ndependent Voter Education (“DRIVE’) account.
Hamond’ s fel |l ow executive board nenber, Lewis Stewart, and the
Local 's business agent, Gerald Doerr, were also found guilty of
enbezzl ing due to personal charges on their union credit cards.
In addition, seven officers and trustees, including Stewart, were
found to have breached their fiduciary duty to the Local
menbership by failing to exam ne Hammond’ s credit card charges in
their nmonthly audits of the Local. A fifteen-count indictnent
agai nst Hammond f ol | owed.

At trial, Hammond was convicted on fourteen of the fifteen
counts: Count One, for enbezzling enpl oyee welfare benefit plans
inviolation of 18 U. S.C. 8 664; Counts Two through Ten, for
enbezzling union funds in violation of 29 U S.C. § 501(c)
(“Section 501(c)”); Count Eleven, for making false statenents to
a bank in violation of 18 U.S.C. 8§ 1014; and Counts Thirteen

through Fifteen, for tax evasion in violation of 26 U S.C. 8§



7201. In its presentence report (“PSR’), the probation office
recommended that el even points be added to Hammond' s base | evel
pursuant to U.S.S.G 8§ 2B1.1(b)(1)(L) because the anobunt of |oss
attributable to himwas $407, 752.49. Hammond fil ed obj ecti ons,
contesting, in relevant part, the | oss cal cul ati ons on seven
counts of violating Section 501(c).

At Hammond’ s sentencing hearing, the district judge
recal cul ated the total |oss, in accordance with several
obj ections not at issue here, to be $369,122.49. The
recal cul ation did not affect Hamrmond' s base level. |In all other
respects, the district judge overruled Hamond’ s objecti ons and
adopted the PSR Hammond was sentenced to 51 nonths of
i nprisonnment and five years of supervised release. He was al so
ordered to pay $369,000 in restitution and a $25, 000 fi ne.

On appeal, Hammond rai ses issues only with respect to Counts
Two through Nine, for enbezzling union funds in violation of
Section 501(c). He contests the district court’s |oss
cal cul ati ons under Counts Two through Ei ght, which involve his
personal charges on the union Anerican Express card. In
addition, he challenges the sufficiency of evidence for his
conviction for Count N ne, which involves his m suse of | obbying
funds in the Local’s DRI VE account.
A.  Sufficiency of evidence

Hamond contends that the evidence is insufficient to
support his conviction for msusing the Local’s DRIVE funds in

violation of Section 501(c). Viewing the evidence in the |ight



nmost favorable to the verdict, we inquire whether a rational
trier of fact could have found fromthe evidence and inferences
therefromthat the defendant was guilty beyond a reasonabl e

doubt. See United States v. Lokey, 945 F.2d 825, 836 (5'" Gr.

1991).

To establish a Section 501(c) violation,! the governnent
must prove that Hammond | acked aut horization to convert union
funds to his own use and that his m suse of the noney was
“coupled with a fraudulent intent to deprive the union of its

funds.” United States v. Durnin, 632 F.2d 1297, 1300 (5" Cir.

1980); see United States v. Dixon, 609 F.2d 827, 829 (5'" Cir.

1980); United States v. Nell, 526 F.2d 1223, 1232 (5'" Cr.

1976). Fraudulent intent requires actual know edge that the use

was unaut hori zed. See Di xon, 609 F.2d at 829; United States V.

Rubin, 591 F.2d 278, 282 (5™ Cir. 1979). Intent will generally
be established circunstantially and may be established by proving
the lack of benefit to the union fromthe use of the funds. See

United States v. Belt, 574 F.2d 1234, 1238 n.17 (5'" Cir. 1978).

Once the governnent denonstrates that the use of funds was

unaut hori zed, however, it need not prove a |ack of benefit to the

1Section 501(c) of the Labor-Managenent Reporting and
Di scl osure Act provides:
Any person who enbezzles, steals, or unlawfully and
wllfully abstracts or converts to his own use, or the
use of another, any of the noneys, funds, securities,
property, or other assets of a | abor organization of
which he is an officer, or by which he is enployed,
directly or indirectly, shall be fined not nore than
$10, 000 or inprisoned not nmore than five years, or
bot h.
29 U S. C. 8§ 501(c).



union as part of its case. See Nell, 526 F.2d at 1232.

We find that the record contains sufficient evidence of
Hammond’ s | ack of authorization and fraudul ent intent to uphold
his conviction. Hamond spent $19,300 to | ease land on which to
hunt deer, and he paid for these | eases from DRI VE funds. DRIVE
funds are generally spent on contributions to | ocal political
canpai gns, nenbershi p education and grassroots political
activity. DRIVE fund guidelines state that the noney “cannot be
used for general purposes or entertainment unrelated to
communi cation to nenbers.” The fund is maintained at the
Teansters’ national office and, upon request froma | ocal union,
the national office distributes the noney. The local union’s
executive board then determ nes how the noney will be spent. A
former Local trustee testified that the executive board never
approved Hammond’'s use of the noney or even discussed the DRI VE
fund at all. 1In addition, an official fromthe Teansters’
national office testified that the Teansters’ guidelines provide
a narrow scope of acceptable uses for DRIVE funds and that the
purchase of deer |eases would not fall wthin these guidelines.
Hammond argues that the guidelines are nerely suggestions and
that he did not break any |aw or union rule in purchasing the
| eases. A rational juror could neverthel ess conclude that a
uni on president of twenty-five years would be aware of the
strictures of the DRIVE fund guidelines and recogni ze that an
expenditure for deer |eases was unauthori zed.

Furt hernore, Hanmond requested the funds fromthe nati onal



office by letter, stating that the noney woul d be used for “area
politics” and to “advance the nenbership, voter registration and
voter information.” He stated at trial that he had purchased the
deer leases in order to entertain political figures. He conceded
that he had never taken a political figure to the deer |eases and
had taken only five to seven other Local nenbers there. The
seller of the deer |eases testified that Hammond had rarely used
the | eased | and and that the only people he had seen Hammond
bring there were his son and sone of Hammond' s friends. Al though
certain Local nenbers nmay have benefitted fromthe deer | eases by
using themw th Hammond, the |ack of benefit to the Local as a
whol e coupled with the apparent deception regarding the stated
uses to which the DRI VE funds woul d be put were sufficient to
establish that Hammond fraudul ently intended to deprive the Local
of the use of its funds.
B. Sentencing

The district court, adopting the PSR s cal cul ati ons, found
that the total |oss attributable to Hammond for m suse of his
uni on American Express Card was $231, 502. 49: Hammond hi nsel f was
responsi bl e for chargi ng personal expenses worth $189, 790, while
third-party charges attributable to Hammond total ed $41, 712. 49.
Hammond contends that the district court inproperly included
certain charges in calculating the total |oss, which affected the
determ nation of his offense |level at sentencing. W reviewthe
district court’s application and interpretation of the sentencing

gui delines de novo and its factual findings for clear error. See



United States v. Torres, 114 F.3d 520, 526 (5'" Gr. 1997).

1. Loss Calculation

Hanmond contends that the district court erred in
attributing to hima $189,790 loss fromhis credit card
expenditures. This court reviews a district court’s |oss

determ nation for clear error. See United States v. Sutton, 77

F.3d 91, 95 (5'" Cir. 1996). “For the purposes of subsection
(b)(1) [of US. S.G § 2B1.1], the | oss need not be determ ned
with precision. The court need only make a reasonabl e estimate
of the loss, given the available information.” United States

Sent enci ng Conm ssion, Guidelines Manual, § 2Bl1.1, coment. (n.3)

(Nov. 1998).

The district court based its |loss calculation on the results
of the Teansters’ forensic audit ordered prior to the Article 19
heari ng. The forensic accountant discovered $189, 790 in
guestionabl e charges on Hammond’'s credit card which the district
court concluded were “reasonable to count as related conduct...in
the case of M. Hammond, since he was not only sworn but paid to
keep track of these things for the benefit of the union nenbers.”
Hammond argues that the district court should have | owered the
$189, 790 | oss figure because (1) at the Article 19 hearing, the
Teansters found only $60, 000 of | oss due Hamond's m suse of his
credit card, (2) inits investigation, the FBlI excluded certain
categories of expenditures the district court’s cal cul ation
i ncludes, and (3) at trial, Hammond was convicted of enbezzling

$101, 200, only $59, 450 of which was related to Anerican Express



char ges.

The district court properly noted that the governnent and
the Teansters attributed |ower |oss totals to Hanmond because
their investigations required a higher standard of proof. That
is, they were unable to definitively prove that Hamond’ s
Ameri can Express charges were not legiti mte Local expenses. The
Teansters, for exanple, noted that Hammond had been charged with
enbezzl i ng over $189, 000, but they found himguilty of enbezzling
$60, 000 for “plainly personal items.” For sentencing purposes,
however, the governnent need only prove facts by a preponderance

of the evidence. See United States v. Hull, 160 F.3d 265, 269

(5" Cir. 1998); United States v. Jackson, 978 F.2d 903, 913 (5'"

Cr. 1992).

The Teansters’ forensic accountant testified at trial and
detailed the nethod he used to investigate Hamond’ s Aneri can
Express charges. The accountant stated that, because Local
officials were not required to turn in receipts specifying what
their expenses were for, it was inpossible to determ ne whet her
their charges were personal or business-related. He therefore
traced many of the charges through the records of specific
vendors listed in the Local’s item zed Anerican Express bill. He
found nonthly charges for thousands of dollars worth of guns,
clothing in particul ar sizes, |uggage bearing Hammond' initials,
and other “itens which did not appear to relate to union
busi ness.” Hamond testified that the bul k of these charges were

busi ness-related. The rest, he alleged, were m stakenly charged



on the union’s Anerican Express, rather than on his own. G ven
the paucity of evidence supporting Hammond' s clains, it is
pl ausible in light of the record as a whole that the accountant’s
findings provided a reasonable estinate of the total | oss
attributable to Harmond from his Anmerican Express charges.
Therefore, the district court’s reliance on the forensic audit
for its finding of | oss was not clearly erroneous.
2. Third-party m sconduct

Hammond al so argues that the district court erred by
attributing to himlosses due to enbezzlenent by third parties
and that the inclusion of these losses in his total |oss
i ncreased his base offense | evel at sentencing by one level. W
review the district court’s application of the Sentencing

QUi del i nes de novo. See United States v. Dean, 59 F.3d 1479,

1494 (5" Cir. 1995).

Under section 2Bl1.1(b) of the Sentencing CGuidelines, the
base of fense | evel for enbezzlement is cal cul ated based on the
dol I ar anpbunt of the |oss caused by the enbezzlenent. |In
calculating this base offense | evel, the sentencing judge hol ds
t he def endant accountable for | osses due to the defendant’s own
conduct as well as for those due to the defendant’s “rel evant
conduct.” U S.S.G § 1B1.3. A defendant’s relevant conduct

i ncludes “all reasonably foreseeable acts and om ssions of others
in furtherance of jointly undertaken crimnal activity.” [d. 8
1B1.3(a)(1)(B). Application Note Two to section 1Bl.3 expl ai ns

that “a defendant is accountable for the conduct...of others that



was both: (1) in furtherance of the jointly undertaken cri m nal
activity; and (2) reasonably foreseeable in connection with that
crimnal activity.” 1d. §8 1B1.3, comment. (n.2). The Note
explains further that, in applying this test, a “court nust first
determ ne the scope of the crimnal activity the particul ar

def endant agreed to jointly undertake.” [d. Thus, in order for
Hamond to be account abl e under section 1B1.3 for the | osses
incurred by third parties, the district court nust have made
findings establishing that: (1) Hammond agreed to undert ake
crimnal activities jointly with third parties, (2) the |osses
caused by the third parties were wthin the scope of that
agreenent, and (3) the third parties’ m sconduct was reasonably

f oreseeabl e t o Hammond. See United States v. Evbuomman, 992 F. 2d

70, 74 (5'" Gir. 1993). These findings need not be expressly
made, but the nmeaning of the court’s findings nust be clear. See

United States v. Lghodaro, 967 F.2d 1028, 1030 (5'" Cir. 1992).

The PSR attributed to Hammond the personal expenses of two
enpl oyees that were charged to union Anerican Express cards. The
PSR stated starkly that “[t]he total |loss fromthe Anerican
Express credit card account, including personal expenses by two
enpl oyees, is $231,502.49.” The PSR did not identify the
enpl oyees, nor did it specify the exact anobunt of |oss they
caused. The original PSR, however, had not included these third-
party charges in its loss calculations. It was revised after
consi deration of the governnent’s objection that Hamond shoul d

be held accountable for such |losses. Relying on the Teansters’
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findings in the Article 19 hearing, the governnent argued that
the I oss attributable to Hanmond shoul d i nclude $41,712.49 in
personal charges nmade by Louis Stewart, the Local’s forner board
menber, and Gerald Doerr, the Local’s fornmer business agent. The
revised PSR refl ected these charges but contained no finding that
Hammond had agreed to a joint undertaking of crimnal activity.

Hammond filed an objection to the revised PSR, arguing that
hi s enpl oyees’ charges should not be included in his |oss
cal cul ations “[a] bsent proof of an agreenent between Hammond and
ot her Union nenbers to defraud the Union.” The district court
overrul ed Harmond' s obj ection and adopted the PSR s cal cul ati ons,
stating:

One of the argunents is you shouldn’t be charged for

sone of these expenditures by others because the

argunent goes you coul dn’t have reasonably known what

they were doing. You were paid a huge salary to know

what they were doing and to double check it. Unlike

the nice man in the bank fraud conspiracy | pointed to,

you were their | eader, you ran things, you knew what

they were doing and you knew why they were being

allowed to get along. It is perfectly reasonable to

charge you with the $41, 000 defal cation of the others.

The district court’s statenent clarifies that Hamond shoul d
have reasonably foreseen the m sconduct of Local enployees. The
statenent does not, however, constitute a particularized finding
t hat Hammond agreed to participate in an enbezzling schene with
Stewart and Doerr. Nor does it explain how Stewart’s and Doerr’s
Ameri can Express charges furthered any joint undertaki ng of

crimnal activity with Hanmmond or were within the scope of any

such agreenent with him W nmade it clear in United States v.

Evbuomwan that such findings were “absolute prerequisites” to a
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sentence adjustnent based on third-party m sconduct. 992 F.2d at
74 (holding that foreseeability of third-party m sconduct was
irrel evant absent concurrent findings that defendant agreed to
undertake crimnal activity jointly with third parties and that
third-party m sconduct was within scope of that agreenent).

The district court’s reference to the “$41, 000 defal cation
of the others” appears to rely on the Teansters’ findings that
Stewart and Doerr enbezzl ed over $41,000 of Local funds.

Al t hough the court nmade references to the Teansters’ Article 19
deci sion during sentencing, it never stated that it was relying
on any of the Teansters’ findings. Furthernore, the court never
specifically identified Stewart and Doerr when di scussing the
$41, 000 | oss, nmuch less an agreenment to undertake crim nal
activity wwth Hanmond. The district court’s observation that
Hammond was the “leader” who “ran things, [] knew what they were
doing, and [] knew why they were being allowed to get al ong”
suggests that there may have been an atnosphere of conplicity
anong officials at the Local. Wile an atnosphere of conplicity
may be sone evidence of jointly undertaken crimnal activity, we
ask for a specific finding of jointly undertaken activity because
“the nere knowl edge that crimnal activity is taking place is not
enough for sentence enhancenent under § 1B1.3.” Evbuomwan, 992
F.2d at 74. Therefore, we nust vacate the sentence and renmand
the case so that the district court can conply with the

requi renents of the Sentencing CGuidelines when resentencing

Hanmond.
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L1,

For the foregoing reasons, we AFFIRM Hanmmond’' s convi ction,
VACATE his sentence and REMAND this case to the district court
for resentencing consistent wwth this opinion. On renmand, the
district court may reinpose the sane sentence if it is able to
rule explicitly that Hamond agreed to a joint undertaki ng of
crimnal activity with Louis Stewart and CGeral d Doerr, and that
Stewart’s and Doerr’s Anerican Express charges were within the
scope of that agreenent. O herw se, the district court nust
determ ne the correct loss attributable to Hammond and i npose a

sent ence consi stent therewth.
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