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BENAVI DES, Circuit Judge:

Pabl o Huerta appeals the sentence inposed upon him by the
district court. He argues that his flight fromarresting officers
did not constitute obstruction of justice and therefore did not
warrant an offense-level enhancenent under section 3Cl.1 of the
United States Sentencing CGuidelines. W affirm

I

Huerta pleaded guilty, without a witten plea agreenent, to

being a felon in possession of a firearm in violation of 18 U S. C

8§ 922(g)(1). According to Huerta s presentence report (PSR), on



Decenber 5, 1997, Freddie Wodard was riding his bicycle in an
apartnent conplex in Houston, Texas. Huerta approached Wodard,
pointed a gun at him and demanded his bicycle. Wbodar d
surrendered the bicycle and ran for safety. Mnutes | ater, Wodard
saw two Houston patrol officers and inforned them of the robbery.

The officers entered and searched a building on the southern
side of the conplex and found Wodard’ s bicycle at the bottomof a
st ai rway. The officers noticed Huerta on the top balcony,
attenpting to hide. Wodard identified Huerta as the robber. The
of ficers found that Huerta had hidden a . 357 Magnum Taur us revol ver
under a doornat. The weapon contained six unfired .357 Maghum
W nchester/hollow point cartridges. The officers handcuffed
Huerta, took himinto custody, and transported himto the nearby
Houston Pol i ce Departnent storefront. As the officers were | eadi ng
Huerta into the storefront, Huerta ran from them One of the
of fi cers chased Huerta approxi mately 250 yards and appr ehended hi m

Based on Huerta's flight, the PSR recommended a two-point
upward adj ustment for obstruction of justice.! Huerta objected to
t he recommended i ncrease. He did not concede that he had fled from
the arresting officers but argued that, even if he had, the alleged

conduct constituted a nere attenpt to avoid arrest that woul d not

The PSR cited section 3Cl.2 of the Sentencing GQuidelines to
support this recommendati on. The Addendumto the PSR acknow edged
that its reference to section 3Cl.2 resulted froma typographi cal
error and that section 3ClL.1 was the correct authority for its
reconmendat i on.



support an obstruction-of-justice enhancenent under section 3Cl.1
of the Sentencing Cuidelines. That section directs a two-I|eve
enhancenent “[i]f the defendant wllfully obstructed or inpeded, or
attenpted to obstruct or inpede, the admnistration of justice
during the i nvestigation, prosecution, or sentencing of the instant
offense.” U. S. Sentencing Quidelines Manual 8§ 3Cl.1 (1997).

At the sentencing hearing, Huerta's counsel asserted that
Huerta had not run fromthe officers. Counsel stated that there
was no evidence of flight other than “sonme report” and that the
governnent should be required to produce evidence of the alleged
conduct, instead of relying solely on the PSR Cting an
application note follow ng section 3Cl.1, counsel further posited
that, even if the court accepted the PSR, nere flight to avoid
apprehensi on does not constitute obstruction of justice.

The district court, concluding that the PSR adequately
addressed the issue of Huerta's flight, declined to hold an
evidentiary hearing. The court then overruled Huerta s objection
and applied section 3Cl. 1's two-poi nt adj ustnent for obstruction of
justice. Based on atotal offense | evel of twenty-four, a crimna
hi story category of five, and a resulting guideline inprisonnment
range of ninety-two to 115 nonths, the district court sentenced
Huerta to a 115-nonth termof inprisonnent. Huerta filed a tinely

noti ce of appeal.



I
We address whether the district court erred in relying on the
PSR as the basis for the challenged enhancenent and whether
Huerta’s conduct nmay constitute obstruction of justice under
section 3Cl1.1
This Court reviews the district court’s interpretation or
application of the Sentencing guidelines de novo and its factual
findings, such as a finding of obstruction of justice, for clear
error. See United States v. Upton, 91 F.3d 677, 687 (5th Cr.
1996). As long as a factual finding is plausible in |ight of the
record as a whole, it is not clearly erroneous. See United States
v. Alford, 142 F. 3d 825, 831 (5th Gr. 1998). W uphold a sentence
unless it was inposed in violation of law or as a result of an
i ncorrect application of the Sentencing Guidelines or it is outside
the range of the applicable guideline and is unreasonable. See
United States v. Garcia, 962 F.2d 479, 480-81 (5th Cr. 1992).
“IComentary in the Guidelines Manual that interprets or explains
aguidelineis authoritative unless it violates the Constitution or
a federal statute, or is inconsistent with, or a plainly erroneous
readi ng of, that guideline.” Stinson v. United States, 508 U. S. 36,
38, 113 S. . 1913, 1915 (1993).
A
According to Huerta, it was error for the district court to

rely on the PSR and apply the section 3Cl.1 enhancenent w t hout



requi ring the governnment to present proof beyond the PSR

As a general rule, a PSR bears sufficient indicia of
reliability, such that a sentencing judge may consider it as
evidence in nmaking the factual determnations required by the
Sentencing Guidelines. See Alford, 142 F.3d at 831-32. Federa
Rul e of Crimnal Procedure 32(c) (1) provides:

At the sentencing hearing, the court nust afford counsel

for the defendant and for the Governnment an opportunity

to comment on the probation officer’s determ nations and

on other matters relating to the appropriate sentence,
and nust rule on any unresolved objections to the

presentence report. The court may, in its discretion,
permt the parties to introduce testinony or other
evidence on the objections. For each matter

controverted, the court nust nmake either a finding on the
allegation or a determnation that no finding 1is
necessary because the controverted matter will not be
taken into account in, or will not affect, sentencing.
A district court may rely on a presentence report to satisfy Rule
32. See, e.g., United States v. Brito, 136 F.3d 397, 415-17 (5th
Cr.) (“In order to satisfy Rule 32, the court may nake inplicit
findings by adopting the PSR "), cert. denied, — U S. -, 118 S. C.
1817 (1998). W have al so hel d:
Al t hough a district court nust resol ve di sputed i ssues of
fact if it intends to use those facts as a basis for
sentencing, the court can adopt facts contained in a PSR
wthout inquiry, if those facts ha[ve] an adequate

evidentiary basis and the defendant does not present
rebuttal evidence.

United States v. Puig-Infante, 19 F.3d 929, 943 (5th G r. 1994).
A defendant’s rebuttal evidence nust denonstrate that the

information contained inthe PSRis “materially untrue, inaccurate



or unreliable,” and “[m ere objections do not suffice as conpetent
rebuttal evidence.” United States v. Parker, 133 F.3d 322, 329
(5th Gr. 1998) (citations omtted).

Huerta’s witten but unsworn objections to the PSR stated only
that “the defendant does not concede that he attenpted to flee.”
At the sentencing hearing, defense counsel asserted that Huerta had
not fled and requested that the district court direct the
governnent to produce w tnesses who woul d substantiate the PSR s
assertion that Huerta had run fromthe police officers. Because
Huerta failed to proffer adequate rebuttal evidence, the district
court erred neither in refusing to require the governnent to
produce wtnesses nor in relying on the factual information
provided by the PSR See United States v. Mtchell, 166 F.3d 748,
754 (5th Cr. 1999) (“If the defendant does not submt affidavits
or other evidence to rebut the information in the PSR the district
court may adopt its findings wthout further inquiry or
explanation.”); see also United States v. Ayala, 47 F.3d 688, 690
(5th Gr. 1995) (“The defendant bears the burden of denonstrating
that the PSR is inaccurate; in the absence of rebuttal evidence,
the sentencing court may properly rely on the PSR and adopt it.
The court is free to disregard a defendant’s unsworn assertions
that the PSR is unreliable.”). The district court’s finding that

the defendant fled is not clearly erroneous.



B

Huerta next argues that his conduct did not warrant the two-
| evel enhancenent wunder section 3Cl.1 of the United States
Sent enci ng Qui del i nes. According to Huerta, his flight did not
constitute obstruction of justice within the neaning of the
gui del i ne.

The comment ary fol |l ow ng section 3CL. 1 provi des non-exhaustive
exanpl es of conduct to which the obstruction-of-justice adjustnent
is intended to apply, as well as conduct to which it is not
intended to apply.? Application Note 3(e) instructs that the
adjustnent applies to “escaping or attenpting to escape from
custody before trial or sentencing; or willfully failing to appear,
as ordered, for a judicial proceeding.” Application Note 4(d),
however, indicates that the type of conduct that ordinarily does
not warrant the adjustnent includes “avoiding or fleeing from
arrest.”

Huerta does not dispute that he was i n custody but argues that
hi s conduct nonetheless fits within Application Note 4(d) because
his flight was brief, spontaneous, and contenporaneous with his
arrest. Whet her Huerta's flight may constitute obstruction of

justice within the nmeaning of 8§ 3Cl.1 of the United States

2The PSR and the district court relied on the 1997 Guidelines
Manual to calculate the defendant’s sentence. W refer to the
application notes as they appear in that manual. The subsequent
anendnents to the commentary acconpanying section 3Cl.1 do not
af fect our resolution of the issue presented.
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Sentencing CGuidelines is res nova in this circuit. See United
States v. Pierce, 893 F.2d 669, 677 (5th Cr. 1990) (Il eaving open
the question whether flight alone constitutes obstruction of
justice under section 3Cl.1). There is a split anong those
circuits that have addressed this question. One line of authority
determ nes the propriety of applying the enhancenent by focusing on
whet her the defendant was in custody at the tine of his flight.
See United States v. MDonald, 165 F.3d 1032 (6th Cr. 1999);
United States v. Wllianms, 152 F.3d 294, 304 (4th Gr. 1998).
Anot her |ine of cases focuses on whether the defendant’s acts were
cal cul at ed, as opposed to spontaneous and instinctive. See, e.g.,
United States v. Draves, 103 F.3d 1328 (7th Cr.), cert. denied, -
Uus - 117 S. . 2528 (1997); United States v. Stroud, 893 F. 2d
504 (2d Cir. 1990). W agree with the approach taken by the Fourth
and Sixth Grcuits and “read the commentaries as recognizing a
clear dichotony between the state of being arrested and that of
being in custody.” WIllians, 152 F.3d at 304. W therefore hold
that flight fromlaw enforcenent officers who, pursuant to a | awf ul
arrest, have exercised custody over the defendant may constitute
obstruction of justice under section 3Cl.1, even if such flight
closely follows the defendant’s arrest.

Huerta notes that we have held that the section 3Cl.1
enhancenent is appropriate only when the defendant’s conduct is

willful. See United States v. Geer, 158 F.3d 228, 239 (5th Gr.



1998); United States v. O Cal |l aghan, 106 F.3d 1221, 1223 (5th G
1997). He argues that the district court’s focus on the question
of custody anpbunted to a m sapplication of the guideline because it
did not explicitly address the i ssue of wllful ness. W agree that
the question whether a defendant’s flight was an escape from
custody nmay not be a precise substitute for the question whether a
defendant willfully obstructed or attenpted to obstruct justice.
Before the district court, however, Huerta neither suggested that
his conduct was not wllful nor objected to the absence of a
specific finding of willfulness.

To the extent that Huerta s conplaint pertains to the district
court’s failure to nmake an explicit finding that he had the
specific intent to obstruct justice, we review for plain error
because Huerta did not raise this issue before the district court.
See United States v. O ano, 507 U.S. 725, 731, 113 S. C. 1770,
1776 (1993). Pursuant to Federal Rule of Crim nal Procedure 52(b),
this Court may correct forfeited errors only when the defendant
denonstrates that (1) there is an error, (2) the error is plain,
and (3) the error affects substantial rights. See id. at 732-35,
113 S. . at 1776-78; United States v. Calverly, 37 F.3d 160, 162-
64 (5th Gr. 1994) (en banc). |If the defendant nakes this show ng,
we have discretion to correct the error and will do so if the error
“seriously affects the fairness, integrity, or public reputation of

judicial proceedings.” United States v. Ravitch, 128 F. 3d 865, 869



(5th Gr. 1997) (per curiam. In the context of sentencing, we
uphold offense-level enhancenents if “the record as a whole
denonstrates that the adjustnents did not result in a mscarriage
of justice.” United States v. Pattan, 931 F.2d 1035, 1043 (5th
Cr. 1991). There is no evidence in the record that Huerta's
flight was not volitional or that it was notivated by anything
other than a desire to inpede the adm nistration of justice--that
is, to avoid the prosecution that would have inevitably foll owed
his arrest. Although we have expressed a clear preference that a
sentenci ng court make a specific finding of willfulness in applying
section 3Cl.1, see Geer, 158 F.3d at 239, any error in not doing
So in Huerta' s case did not result in a mscarriage of justice.
1]

For the foregoi ng reasons, we conclude that the district court
did not err in finding that Huerta’s conduct constituted an escape
from custody warranting the obstruction-of-justice enhancenent
under section 3Cl.1 of the United States Sentencing Guidelines. W

t her ef ore AFFI RM
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