UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20770

DAVI D M NK
Pl ai ntiff/Appel |l ant,

VERSUS

AAAA DEVELOPMENT LLC, doi ng business as
Adamant Devel opnent, doi ng busi ness as Four A
Devel opnent, doi ng business as Upfront, ET AL,

Def endant s,

AAAA DEVELOPMENT LLC, doi ng business as
Adamant Devel opnent, doi ng busi ness as Four A
Devel opnent, doi ng busi ness as Upfront, and
DAVI D M DDLEBROCK,

Def endant s/ Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

Septenber 17, 1999
Bef ore WENER, DeMOSS, and PARKER, Circuit Judges.

ROBERT M PARKER, Circuit Judge:
David Mnk appeals the district court’s dismssal of his

conplaint for lack of personal jurisdiction. W affirm
| . FACTS AND PROCEEDI NGS
David Mnk is a Texas resident who works in the retail
furniture business. In January 1997, Mnk clainms that he began to

devel op a conputer program the Opportunity Tracking Conputer



System (“OIC’), designed to track information on sales nade and
opportunities mssed on sales not nade. On May 13, 1997, M nk
submtted a patent application for the conputer software and
hardware that he developed to the United States Patent and
Trademark OFfice. He also submtted a copyright application for
the OTC to the United States Copyright Ofice.

M nk clains that in June 1997 he was approached by a Col orado
resident named Richard Stark at a trade show Stark allegedly
asked Mnk if he would be interested in marketing the OTC product
wth Stark’s software at an upcom ng conputer sem nar. M nk gave
Stark a full denonstration of the OTC system includingits witten
material. Wiile Mnk initially declined Stark’s offer to market
the software together, Mnk |ater contacted Stark to discuss the
possibility of Stark marketing his product.

Bet ween June 1997 and Oct ober 1997, Stark all egedly shared al
of Mnk’'s ideas and information on the OIC system with David
M ddl ebrook. According to Mnk's conplaint, Mddlebrook and two
conpani es, AAAA Devel opnent and Profitsystens, conspired to copy
M nk’ s copyrighted and patent-pending OIC system and create an
i dentical systemof their own for financial gain.

AAAA Devel opnent is a Vernont corporation with its principal
pl ace of business in Vernont. M ddlebrook is a Vernont resident.
Nei t her AAAA Devel opnent nor M ddl ebrook own property in Texas.
Mnk is silent concerning where his contacts with the defendants
occurred. However, we infer that the contacts were not in Texas
based on the statenment in M ddl ebrook’s affidavit that AAAA has
not nmade any sales in Texas nor has it had any agents or enpl oyees
travel to Texas or represent it in Texas. The conpany has
advertised in a national furniture trade journal and nmaintains a

website advertising its sal es managenent software on the Internet.
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On Novenber 7, 1997, Mnk filed his original conplaint in the
United States District Court for the Southern District of Texas
agai nst AAAA Devel opnent and David M ddl ebrook, all eging that they
conspired to copy Mnk’s conputer programin violation of federa
copyright and patent pending rights. AAAA Devel opnent and
M ddl ebrook noved to dismss for lack of personal jurisdiction
The district court granted their notions. Mnk filed a notion for
reconsideration of the order dismssing AAAA and M ddl ebr ook,
addi ng al |l egations that the defendants had been actively targeting
custoners in Texas with cold calls and asserting for the first tine
that AAAA's Internet website, accessible fromTexas, could fulfill
the mninmum contacts requirenent for the exercise of personal
jurisdiction. The district court denied the notion for
reconsideration. W affirm

1. DI SCUSSI ON

The sole issue on appeal is whether the district court erred
in dismssing defendants AAAA and M ddl ebrook for a lack of
personal jurisdiction. The district court’s determ nation of the
exerci se of personal jurisdiction over a defendant is a question of
| aw subject to de novo review. See Felch v. Transportes Lar-Mex
S.A de CV, 92 F.3d 320, 324 (5th Cr. 1996). Wen a nonresident
def endant chal | enges personal jurisdiction, the plaintiff bears the
burden of establishing the district court’s jurisdiction over the
defendant. See Wlson v. Belin, 20 F.3d 644, 648 (5th Cr. 1994).
We conclude the district court did not err in dismssing the
def endants for |ack of personal jurisdiction.

A federal court sitting in diversity nmay exercise persona
jurisdiction over a nonresident defendant if (1) the |ong-arm

statute of the forumstate confers personal jurisdiction over that



def endant; and (2) exercise of such jurisdiction by the forumstate
is consistent wth due process wunder the United States
Constitution. See Latshawv. H E. Johnston, 167 F.3d 208, 211 (5th
Cir. 1999). Because Texas's long-armstatute has been interpreted
to extend to the limts of due process, we only need to determ ne
whet her subjecting AAAA and M ddl ebrook to suit in Texas woul d be
consi stent wth the Due Process C ause of the Fourteenth Arendnent.
See El ectrosource, Inc. v. Horizon Battery Technol ogi es, Ltd., 176
F.3d 867, 871 (5th G r. 1999) (citing Schl obohm v. Schapiro, 784
S.W2d 355, 357 (Tex. 1990)).

The Due Process C ause of the Fourteenth Anendnent permts the
exerci se of personal jurisdiction over a nonresident defendant when
(1) that defendant has purposefully availed hinmself of the benefits
and protections of the forum state by establishing “m ninmum
contacts” wth the forum state; and (2) the exercise of
jurisdiction over that defendant does not offend “traditional
notions of fair play and substantial justice.” Latshaw, 167 F.3d
at 211 (quoting International Shoe Co. v. State of Washi ngton, 326
U S. 310, 316 (1945)).

The “mninmum contacts” aspect of the analysis can be
est abl i shed t hrough “contacts that giveriseto ‘specific’ personal
jurisdiction or those that give rise to ‘general’ persona
jurisdiction.” Wlson, 20 F.3d at 647. Specific jurisdiction
exi sts when the nonresident defendant’s contacts with the forum
state arise from or are directly related to, the cause of action.
See id. (citing Helicopteros Nacionales de Colunbia, S. A v. Hall,
466 U. S. 408, 414 n.8 (1984)). GCeneral jurisdiction exists when a
defendant’s contacts with the forum state are unrelated to the

cause of action but are “continuous and systematic.” See id.



(citing Helicopteros, 466 U S. at 414 n.9). Because we concl ude
that M nk has not established any contacts directly related to the
cause of action required for specific jurisdiction, we turn to the
question of whether general jurisdiction has been established.

At the outset, we note that Mnk has not net his burden of
establishing that the district court had personal jurisdiction over
def endant M ddl ebrook. M nk, however, contends that the district
court could exercise personal jurisdiction over AAAA because its
Wrld Wde Website is accessible by Texas residents. The issue of
exerci sing personal jurisdiction over a defendant who operates an
| nternet website without other contacts with the forumstate is a
question of first inpression in the Fifth Grcuit.

Courts addressing the issue of whether personal jurisdiction
can be constitutionally exercised over a defendant |ook to the
“nature and quality of commercial activity that an entity conducts
over the Internet.” Zi ppo Mg. Co. v. Zippo Dot Com Inc., 952 F.
Supp. 1119, 1124 (WD. Pa. 1997). The Zi ppo deci sion categorized
Internet use into a spectrumof three areas. At the one end of the
spectrum there are situations where a defendant clearly does
business over the Internet by entering into contracts wth
residents of other states which “invol ve the know ng and repeated
transm ssion of conputer files over the Internet....” Zi ppo, 952
F. Supp. at 1124. In this situation, personal jurisdiction is
proper. See id. (citing ConmpuServe, Inc. v. Patterson, 89 F.3d
1257 (6th Cir. 1996)). At the other end of the spectrum there are
situations where a defendant nerely establishes a passive website
that does nothing nore than advertise on the Internet. Wth
passi ve websites, personal jurisdiction is not appropriate. See

id. (citing Bensusan Restaurant Corp., v. King, 937 F. Supp. 295



(S.D.N. Y. 1996), aff’'d, 126 F.3d 25 (2d Gir. 1997)). In the niddle
of the spectrum there are situations where a defendant has a
website that allows a user to exchange information with a host
conputer. In this mddle ground, “the exercise of jurisdictionis
determ ned by the level of interactivity and comercial nature of
the exchange of information that occurs on the Wbsite.” | d.
(citing Maritz, Inc. v. Cybergold, Inc., 947 F. Supp. 1328 (E. D
Mo. 1996)). We find that the reasoning of Zippo is persuasive and
adopt it inthis Crcuit.

Applying these principles to this case, we conclude that
AAAA's website is insufficient to subject it to persona
jurisdiction. Essentially, AAAA maintains a website that posts
informati on about its products and services. Wiile the website
provides users with a printable mail-in order form AAAA's toll-
free tel ephone nunber, a mailing address and an electronic nmail
(“e-mail”) address, orders are not taken through AAAA' s website.
This does not classify the website as anything nore than passive
advertisement which is not grounds for the exercise of persona
jurisdiction. See Zippo, 952 F. Supp. at 1124.

This case does not fall into the spectrum of cases where a
def endant cl early conduct ed busi ness over the Internet nor does it
fall into the mddle spectrumof interactivity where the defendant
and users exchange i nformation through the Internet. There was no
evi dence t hat AAAA conduct ed busi ness over the I nternet by engagi ng
i n business transactions with forumresidents or by entering into
contracts over the Internet. See ConpuServe v. Patterson, 89 F.3d
at 1264-67 (6th Cr. 1996); Zi ppo, 952 F. Supp. at 1125-26.

W note that AAAA's website provides an e-nail address that



permts consuners to interact with the conpany.! There is no
evi dence, however, that the website all ows AAAA to do anyt hi ng but
reply toe-mail initiated by website visitors. |In addition, AAAA' s
website lacks other forns of interactivity cited by courts as
factors to consider in determning questions of persona
jurisdiction. For exanple, AAAA s website does not all ow consuners
to order or purchase products and services on-line. See St onp,
Inc., v. Neato, LLC, SA CV 99-669, 1999 W. 635460, *3 & n.7 (C. D
Cal. Aug. 6, 1999) (describing consuners’ ability to purchase and
pay for products on-line). In fact, potential custoners are
instructed by the website to remt any conpleted order forns by
regular mail or fax.

In this case, the presence of an electronic mail access, a
printable order form and a toll-free phone nunber on a website,
W thout nore, is insufficient to establish personal jurisdiction.
Absent a defendant doi ng busi ness over the Internet or sufficient
interactivity wwth residents of the forumstate, we cannot concl ude
that personal jurisdiction is appropriate.

1. CONCLUSI ON

Based on the foregoing, the district court’s decision to

di sm ss Defendants M ddl ebrook and AAAA Devel opnent for |ack of

'The record contains the printed screens fromthe website,
whi ch contain the line, “For nore information, e-nai
sales@pfrontsoft.comor call toll free (888) 286-6286." The e-
mai | address is underlined and printed in a different col or ink,
possi bly indicating an e-mail |ink, as opposed to sinply an e-
mai | address. The parties have not focused the Court upon the
possibility that the e-mail address includes a link feature, and
the Court is unable to verify this feature w thout goi ng outside
the existing record. W note, however, that the nere existence
of an e-mail |ink, w thout nore, would not change this Court’s
conclusion that there is no personal jurisdiciton.

7



personal jurisdiction is AFFI RVED.



