UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-20761

PAVELA FLETCHER,

Pl ai ntiff-Appellant,

VERSUS

KENNETH S. APFEL, COWM SSI ONER OF SOCI AL SECURI TY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

April 21, 2000

Bef ore GARWOOD, W ENER, and DENNI'S, Circuit Judges.
DENNI'S, G rcuit Judge:

Plaintiff-Appellant Panela Fletcher(“Fletcher”) appeals from
the magistrate judge’'s denial of her notion to reconsider its
summary judgnment in favor of Defendant-Appell ant Kenneth S. Apfel,
Comm ssioner of Social Security (“Comm ssioner”) due to the
untinely filing of Fletcher’s petition for review of the denial of

soci al security benefits under 42 U.S.C. 8§ 405(g). For the reasons



assigned, we AFFIRM the decision of the nmagi strate judge.!?

.  FACTS AND PROCEEDI NGS

Fletcher filed an application for disability insurance
benefits and suppl enental security inconme on July 19, 1994 due to
clains of disability from back pain, arthritis in her knees,
asthma, high blood pressure, heart problens, irritable bowel
difficulties and vision |oss. On  Novenber 24, 1995, the
Adm ni strative Law Judge (“ALJ”) determ ned that, although Fl etcher
suffers frommultiple ailnments and is incapable of performng her
past relevant work as a cook, she was ineligible for benefits in
that she was qualified to performa significant nunber of sedentary
j obs. On February 20, 1997, the Appeals Council declined to review
t he decision of the ALJ in that there was no basis for revi ew under
t he applicabl e regul ati ons.

On March 31, 1997, Fletcher attenpted to initiate a civil
action in the Southern District of Texas to review the denial of
benefits by filing an application for |leave to proceed in form
pauperis (“IFP"). The application to proceed |IFP was denied on
April 2, 1997, although the rejection was not recorded by a docket
entry until April 7, 1997. On May 8, 1997, after Fletcher paid the
filing fee, the civil action was accordingly fil ed.

On Cctober 6, 1997, the Conmm ssioner filed a notion to di sm ss

This case was heard before a nagi strate judge under the consent
of both parties pursuant to 28 U . S.C. 8§ 636(c).
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the civil action as untinely under 42 U S C 8§ 405(Q). The
magi strate judge granted the notion to di smss on February 12, 1998
and final judgnent was rendered for the Conm ssioner the sane day.
On March 16, 1998, Fletcher filed a notion to reinstate the civil
action. The magi strate judge reinstated the case on March 31,
1998, and the Comm ssioner once again filed a notion to dism ss the
action as untinely, which the nagistrate judge treated as a notion
for sunmary judgnent. The nmagistrate judge granted the notion for
summary judgnent on June 2, 1998 and entered final judgnent for the
Commi ssi oner on June 4, 1998. On June 15, Fletcher filed a notion
for reconsideration of the entry of sunmmary judgnent, which was
denied on July 22, 1998. Fletcher tinely filed a notice of appeal
fromthe denial of the notion for reconsideration on August 20,

1998.

1. STANDARD OF REVI EW

Fl etcher appeals from the nmagistrate judge's denial of her
motion to reconsider the granting of sunmmary judgnent to the
Comm ssi oner. A notion to reconsider “which challenges a prior
judgnent on the nmerits will be treated as a [ Federal Rule of G vil
Procedure] 59(e) nmotionif it is served wwthin ten days after entry
of the judgnent.” Trust Conpany Bank v. United States Gypsum Co.,
950 F.2d 1144, 1147 (5" Cir. 1992) (citing Teal v. Eagle Fleet,
Inc., 933 F.2d 341, 347 (5' Cir. 1991)). As Fletcher filed her
nmotion to reconsider on June 15, exactly ten days after the entry
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of judgnent denying the notion to reconsider, the notion is
properly considered a Rule 59(e) notion. See FED.R CQVv.P. 6(a).

In general, a grant or denial of a Rule 59(e) notion is
reviewed for abuse of discretion. See, e.g., Southern Constructors
Goup v. Dynalectric Co., 2 F.3d 606, 611 (5'" Cr. 1993). This
general rule applies to a Rule 59(e) notion for a nmagistrate
judge’s ruling upon an issue within its discretion -- such as
whet her to consider new evidence. See Ford Mdtor Credit Co. V.
Bright, 34 F.3d 322, 324 (5'" Cir. 1994) (“If the party seeking
reconsi deration attaches additional materials to its notion that
were not presented to the trial court for consideration at the tine
the court initially considered the notion for summary judgnent, the
court may consider the new materials in its discretion.”).

By way of contrast, if a party appeals fromthe denial of a
Rul e 59(e) notion that is solely a notion to reconsider a judgnment
onits nerits, de novo reviewis appropriate because, interpreting
the notice of appeal liberally, “it is clear that the appealing
party intended to appeal the entire case.” Trust Conpany Bank, 950
F.2d at 1148 (citing Osterberger v. Relocation Realty Service
Corp., 921 F.2d 72, 73 (5'" Cr. 1991)). To find otherw se would
be to significantly affect the appeal by enploying an abuse of
di scretion standard, which is proper when reviewing a nagi strate
judge’s decision to marshal facts and determ ne whether it should

reconsider its decision, as opposed to a de novo standard which is



proper when review ng solely an issue of law. See id. at 1147 n.5.

Fletcher’s Rule 59(e) notion to reconsider asked the
magi strate judge to reconsider its decision that her civil action
was untinely because the statute of limtations had been tolled for
an additional three days under Federal Rule of G vil Procedure
6(e). The facts underlying this issue were undisputed. Fletcher
now conmes before this court advancing the identical |egal issue --
that the limtations period was tolled for an additional three days
under Rule 6(e). Thus, it is clear that Fletcher, although
nomnally appealing the denial of the notion to reconsider,
intended to appeal the nerits of the wunderlying judgnent.

Accordi ngly, de novo review is proper.

[11. DI SCUSSI ON

The sol e i ssue presented is whether Fletcher tinely filed her
civil action. “Any individual, after any final decision of the
Comm ssi oner of Social Security nmade after a hearing to which he is
a party . . . may obtain a review of such decision by a civi
action commenced within sixty days after the mailing to him of
notice of such decision or wthin such further tine as the
Comm ssioner of Social Security may allow” 42 U S . C § 405(9)
(1999). “The [ Conmi ssioner] pursuant to its authority under 8§
405(g) to allow ‘further tinme’ for the commencenent of civil

actions, pronmulgated 20 C F.R § 422.210(c)”. MCall v. Bowen, 832



F.2d 862, 864 (5'" Cir. 1987).2 |In calculating this limtations
period, the magi strate judge found that the notice of decision was
mai | ed on February 22 and thus, applying the five day presunption,
began counting the period from February 27. However, no evidence
in the record indicates that the notice of decision was nmailed to
Fl etcher on a date other than February 20, 1997. By applying the
five-day presunption to February 20, Fletcher was deened to have
recei ved notice on February 25. Under the un-rebutted presunption
in section 422.210(c), the period thus began to run February 26.
Accordingly, the magistrate judge erred in his statenent that the
notice was mailed on February 22 and in holding that the
[imtations period began to run on February 28.°3

Fl etcher contends that if the limtations period is tolled
during the pendency of the I FP application and an additional three

days is added to the limtations period under Federal Rules of

2“Any civil action described in paragraph (a) of this section
must be instituted within sixty days after the Appeals Council’s
notice of denial of request for review of the presiding officer’s
deci sion or notice of decision by the Appeals Council is received
by the individual, institution or agency, except that this tine my
be extended by t he Appeal s Council on a showi ng of good cause. For
purposes of this section, the date of receipt of notice of denial
of request for reviewof the presiding officers’ decision or notice
of the decision of the Appeals Council shall be presuned to be five
days after the date of such notice, unless there is a reasonable
show ng to the contrary.” 20 CF.R § 422.210(c) (2000).

SAlthough there is no evidence in the record to support
Fl etcher’s assertion and the magi strate judge’s concl usion that the
noti ce of decision was mail ed February 22 rather than February 20,
the calculation of the limtations period may well be different if
such evidence were in the record, nmaking for a stronger argunent
that Fletcher’s civil action was tinely fil ed.
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Civil Procedure 6(e) because the denial of IFP was nailed to her,
her suit would be tinely filed on May 8. This circuit has not
previously addressed whether the limtations period is tolled
during the pendency of an unsuccessful application for |IFP status.
We have hel d, however, that the period is tolled during a delay in
stanping a conplaint “filed” in a case in which IFP status is
eventually granted. See, e.g., Ynclan v. Departnent of Air Force,
943 F.2d 1388, 1392-93 (5'" Cir. 1991). This circuit has also held
that the sixty-day limtations period of section 405(g) is non-
jurisdictional. See Barrs v. Sullivan, 906 F.2d 120, 122 (5" Cir.
1990); Thi bodeaux ex rel. Thi bodeaux v. Bowen, 819 F.2d 76, 79 (5'"
Cr. 1987). Qher circuits that have addressed the question have
hel d that, because the limtations periodis non-jurisdictional, it
is properly tolled during the pendency of an application for |IFP
status and that three days are added under Rule 6(e) if notice of
denial of IFPis mailed. See Jarrett v. U S. Sprint Comruni cations
Co., 22 F.3d 256, 259 (10" Cir. 1994) (“we hold that the 90-day
limtation period was only tolled for those four days, and the
additional three days required by Fed. R Cv.P. 6(e).”) (enphasis
added); see also Wl lians-Cuice v. Board of Education, 45 F. 3d 161,
164-65 (7th Cir. 1995).

Fletcher’s legal analysis nay be correct, but we need not
decide the issue. Her contention that her civil action was tinely

filed due to the tolling and grace period provisions assunes that



the notice of decision was posted on February 22 and that the
limtations period in her case therefore began to run on February
28. Because the record evidence indicates that the notice was
mai | ed on February 20 and does not support any date other than
February 20 for the start of the limtations period, however, we
must begin the calculation of the |limtations period as of that
dat e. Applying the five day presunption, tolling the period
pending | FP and extending the period three days under Rule 6(e),
the limtations period, starting February 26, expires on My 7.
Thus, Fletcher’s suit would not be tinely filed even though the
period was tolled during the pendency of the |IFP period and three
addi tional days were added under Rule 6(e), because Fletcher did
not file her civil action (by paying her filing fee) until My 8.
We therefore need not address whether the IFP period was tolled
pendi ng the eventually denied | FP application or if three days are
added to the [imtations period under Rule 6(e) because notice of

such deni al was mail ed.

| V. CONCLUSI ON
Because there is no evidence in the record supporting the
magi strate judge’ s statenent that notice was nmail ed on February 22,
1997 instead of February 20, or Fletcher’s contention that she
tinmely filed, the summary judgnent entered for the Comm ssioner is

AFFI RVED.



