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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20653

PAMELA LYNN PERI LLO,
Peti ti oner- Appel | ee,
VERSUS

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT
OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ant .

Appeal fromthe United States District Court
for the Southern District of Texas

March 2, 2000
Before SMTH, EM LIO M GARZA, and DeMOSS, Circuit Judges.

DeMOSS, Circuit Judge.

Gary Johnson, the Director of the Texas Departnent of Crim nal
Justice’s Institutional Division, ("the Director") appeals the
district court’s final judgnent granting Panela Perillo’ s 28 U. S. C
8§ 2254 petition for habeas corpus relief. The district court
determned that Perillo’s trial counsel |abored under an actual
conflict of interest that adversely affected counsel’ s presentation
of Perillo s defense on the issues of both guilt and puni shnent at
her 1980 trial. The district court therefore vacated the cri m nal
j udgnent against Perillo, both as to her conviction and her death
sentence, and ordered that Perill o be rel eased unless the State of
Texas elected to retry her within 120 days of the date upon which

the district court’s decision becane final. After an exhaustive



review of the unique factual scenario presented in this case, we
affirm
l.

This is the second tine this case has been before our Court
for decision. In March 1996, our Court reviewed Perill o’ s appeal
fromthe district court’s decision granting the Director summary
j udgnent and denying relief. See Perillo v. State, 79 F.3d 441
(5th CGr. 1996) (Perillo ). |In that decision, we determ ned that
Perillo was entitled to investigate her Sixth Amendnent claim
t hrough di scovery and an evidentiary hearing narrowy tailored to
address whether trial counsel Jim Skelton’s prior and concurrent
representation of Linda Fletcher, the state’s star w tness agai nst
Perillo, created an actual conflict that adversely affected
Skelton’s performance at Perillo’ s trial. See id.

The parties argue that our disposition of this second appeal
is in sone neasure determ ned by our prior consideration of this
case. The Director argues that this Court’s focus in the prior
opi nion wupon particular factual disputes, those relating to
Skelton’s concurrent representation of Fletcher in California,
precludes the district court’s identification of any other facts
that support a finding of actual conflict in the record. We
disagree. As an initial matter, we note that the district court
did not venture far afield of our prior decision; the factua
context relied upon by the district court, the circunstances
surroundi ng Skelton’s cross-exam nation of Fletcher at Perillo’s

trial, isin fact raised in our prior opinion. See id. at 450-51.



Moreover, this appeal is presented in a different posture and
demands a different standard of review fromthe first appeal. See
Soci ety of Roman Catholic Church of Diocese of Lafayette, Inc. v.
Interstate Fire & Casualty Co., 126 F.3d 727, 735 (5th G r. 1997)
(noting that application of the law of the case doctrine is
i nappropriate when the relevant issues are governed by different
standards of review). The prior appeal, which was from sunmary
j udgnment w thout di scovery or an evidentiary hearing, presented the
i ssue of whether there was a factual dispute, which if resolved in
Perillo' s favor, would entitle her to relief. See Perillo I, 79
F.3d at 444. Thus, this Court did not purport to find an actual
conflict of interest or an adverse effect arising from that
conflict. See id. at 444, 451. The Court sinply focused upon one
factual dispute, which if resolved in Perillo s favor, would
support relief. The Court did not, and did not need to, try to
identify every factual dispute that could giverisetorelief. For
t hat reason, our prior opinion should not be viewed as forecl osing
the district court’s reliance upon a slightly different factua
context for its determnation that Perillo's counsel Skelton
| abored under an actual conflict that adversely affected his
per f or mance.

Perill o argues that the prior opinionis binding to the extent
it constitutes this Court’s reasoned position on presuned facts
that are confirnmed by the record on remand. Wile this argunent is
closer to the mark, we take issue with Perillo’s broad suggestion

that we are constrained to afford relief on the force of our prior



di sposition. The |law of the case doctrine is a matter of judici al
di scretion rather than judicial power when a court isreviewingits
own prior decision. See United States v. O Keefe, 169 F.3d 281,
283 (5th Gr. 1999); see also United States v. Castillo, 179 F. 3d
321, 326 (5th Cir. 1999), «cert. granted , 120 S. Ct. 865 (2000).

Moreover, while we may certainly choose to rely upon our prior
di sposition of those factual or legal issues that are either
unaffected by the different procedural posture or unchanged by the
record on remand, those determ nations identified by Perillo are
not necessarily determnative of her claim W therefore review
the district court’s decision granting relief in light of all of
the relevant evidence, including the evidence on remand, and in
light of the standard of review appropriate to the procedural
posture of this appeal.

The present appeal is fromthe district court’s final judgnent
that Perillo denonstrated an actual conflict of interest that
adversely affected Skelton’s presentation of her defense. See
Cuyler v. Sullivan, 100 S. C. 1708 (1980). The determ nations of
actual conflict and adverse effect are m xed questions of fact and
| aw, which we review de novo. See Strickland v. Washi ngton, 104 S.
Ct. 2052, 2070 (1984); Cuyler, 100 S. C. at 1715; United States v.
Pl acente, 81 F.3d 555, 558 (5th Gr. 1996); Perillo I, 79 F.3d at
446. The district court’s underlying factual determ nations, which
were made after full discovery and two evidentiary hearings, are
entitled to substantial deference, and should be reversed only if

they are shown to be clearly erroneous. See Strickland, 104 S. C.



at 2070; Placente, 81 F.3d at 558.
1.

Perillo s claimthat she was deni ed her Sixth Arendnent right
to effective assistance of conflict-free counsel at trial because
her trial attorney, Jim Skelton, was acting under the influence of
an actual conflict that adversely affected his performance at her
trial is governed by Cuyler v. Sullivan, 100 S. . 1708 (1980) and
its progeny. See Strickland v. Washington, 104 S. C. 2052, 2064-
67 (1984); Beets v. Scott, 65 F.3d 1258 (5th Cr. 1995) (en banc).
The Cuyl er standard applicable when a crimnal defendant alleges
that counsel’s performance was inpaired by an actual conflict of
interest differs substantially from the Strickland standard
generally applicable to Sixth Anmendnent ineffectiveness clains.
See Strickland, 104 S. C. at 2067; see also Beets, 65 F.3d at
1265. Strickland requires a show ng that counsel’s perfornmance was
deficient, in that it fell below an objective standard of
reasonabl eness, as well as a showi ng of prejudice, which is defined
as a reasonabl e probability that counsel’s error changed the result
of the proceeding. See Strickland, 104 S. C. at 2064-69;
Perillo |, 79 F.3d at 447; Beets, 65 F.3d at 1265. Cuyler, on the
ot her hand, permts a defendant who rai sed no objection at trial to
recover upon a showng that an actual conflict of interest
adversely affected counsel’s performance. See Cuyler, 100 S. C
at 1718; Perillo I, 79 F.3d at 447; Beets, 65 F.3d at 1264; see
also Strickland, 104 S. . at 2067.

An “actual conflict” exists when defense counsel is conpelled



to conprom se his or her duty of loyalty or zeal ous advocacy to the
accused by choosi ng between or bl endi ng the divergent or conpeting
interests of a former or current client. See id. at 2067;
Perillo |, 79 F.3d at 447; United States v. Alvarez, 580 F.2d 1251,
1254 (5th Cr. 1978); see also Beets, 65 F.3d at 1270 (limting
Cuyler to cases of nultiple representation). “Adverse effect” may
be established with evidence that “sone plausible alternative
defense strategy or tactic” could have been pursued, but was not
because of the actual conflict inpairing counsel’s performance.
See Perillo I, 79 F.3d at 449. Assum ng the defendant establishes
an actual conflict that adversely affected counsel’s perfornmance,
prejudice is presuned wthout any further inquiry into the effect
of the actual conflict on the outcone of the defendant’s trial

See Strickland, 104 S. C. at 2067; Cuyler, 100 S. . at 1719;

Beet s, 65 F.3d at 1265. “[U nconstitutional mul tiple
representation is never harmess error.” See Cuyler, 100 S. Ct. at
17109.

Beyond t hose basic | egal precepts, Cuyler’s “actual conflict”
and “adverse effect” elenments have been described as “rather
vague.” See Beets, 65 F.3d at 1265. Even a brief review of the
precedent reveal s that any categorical treatnent of when an actual
conflict exists is difficult. Conpare United States v. O ivares,
786 F.2d 659 (5th Gr. 1986) (cross-exam nation of a state w tness
that was also a forner client did not give rise to an actua
conflict) with United States v. Martinez, 630 F.2d 361 (5th Cr.
1980) and Alvarez, 580 F.2d 1251 (cross-examnation of state



wtness that was also a fornmer client gave rise to an actua
conflict). I nstead, the determ nation of actual conflict and
adverse effect is tightly bound to the particular facts of the case
at hand. See, e.g., Maiden v. Bunnell, 35 F.3d 477, 481 (9th Cr
1994). For that reason, a fairly lengthy review of the rel evant
facts, as enriched by the evidence submtted in the district court
on remand and developed in the district court’s decision, is
essential to our disposition of this case. Except where we have
expressly noted otherw se, we have adopted as w thout error the
district court’s explicit and inplicit fact findings on renmand.
L1,

A. The Crinmes and Perillo's Statenents to Police

More than ni neteen years ago, Pam Perillo, Mke Briddle, and
Briddle’'s wife, Linda Fletcher,! were involved in the Houston
mur ders of Robert Banks and Robert Skeens. The grisly details of
these brutal crinmes are reported in detail in Perillov. State, 758
S.W2d 567, 568-69 (Tex. Crim App. 1988). Only those facts
relevant to our disposition will be paraphrased here.

Perillo nmet Briddle and his wife Fletcher in early 1980
t hrough a nutual friend. Shortly thereafter, Perillo, Briddle, and
anot her man robbed a gentl eman who was a custoner at the topless

bar where Perillo worked in California. Briddle and Fletcher fled

. Fl etcher’s nane at the tine of the offenses was Linda
Sutton Briddle. She married Fletcher after Briddle s trial, and
later married Guitterez. Linda Sutton Briddle Fletcher CQuitterez
is nmost commonly referred to in the record as Linda Fletcher, the
nanme she carried when she testified against Perillo. For ease of
reference, this opinion adopts that conventi on.
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California in order to avoi d apprehension for the robbery. Perillo
| earned there was a warrant for her arrest and joi ned the couple en
route in Tucson, Arizona. The trio found transportation wth
various truck drivers and eventually ended up in Houston, Texas.
See id. at 568.

On the evening of Friday, February 21, 1980, victim Robert
Banks stopped and offered them a ride. Banks, who was in the
process of noving, also offered to conpensate themif they would
help hi mnove. Briddle, Fletcher, and Perillo agreed. That night
the trio stayed with Banks in his newy rented house. The
foll ow ng day, they hel ped Banks nove sone of his bel ongings, and
then acconpanied him to a rodeo. When they returned to Banks’
home, they found Bob Skeens, a friend of Banks’ from Loui siana,
waiting for them Skeens, who had arrived to hel p Banks nove, was
driving a green Vol kswagen. The next norning, Banks and Skeens
went to buy coffee and donuts. Wile Banks and Skeens were gone,
Briddle and Perillo arnmed thenselves with guns that belonged to
Banks. See id. at 569.

When Banks and Skeens returned, Briddle and Perillo pulled the
guns on them and told them to lay down. Skeens imedi ately
conplied but Banks, suspecting a joke, did not. Briddle struck
Banks on the side of the head with the rifle, knocking hi mdown and
causing himto bleed. The victins were then bound w th nyl on rope.
Skeens’ ankles were later untied, and he was forced to walk to a
back bedroom where he was rebound. Sonetine thereafter, a piece

of rope was w apped tw ce around Banks’ neck, and he was strangl ed.



About an hour later, Skeens was killed in the sane nmanner.
Briddle, Fletcher, and Perillo |oaded Skeens’ Volkswagen wth
property bel onging to Banks and Skeens and fled to Dallas, where
t hey abandoned Skeens’ car in a downtown parking garage and
purchased bus tickets to Denver. Once in Denver, Briddle and
Fl etcher checked into one lowrent hotel and Perillo checked into
a different lowrent hotel |ocated nearby. See id.

On the evening of March 3, about one week after the crines,
Perillo turned herself in to the Denver police. Perillo then
assisted police efforts to locate and apprehend Briddle and
Fletcher at their Denver hotel. Early the next norning, Perillo
voluntarily gave her statenent to the Denver police. In that
statenent, Perillo clained that she and her traveling conpani ons
“Arthur Day,” later identified as M ke Briddle, and “Sheila Davis,”
|ater identified as Linda Fletcher, planned to rob and then kil
the two victins for noney. Perillo also stated that she and
Briddle actually strangled the two victins, and that Fletcher was
not in the roomwhhen the two victins were finally nurdered.

The next day, Perillo gave a second statenent, this tinme to
Houston police. |In her second statenent, Perillo clainmed that she
comm tted both nmurders al one, and that Briddl e and Fl etcher did not
stunbl e upon the crine scene until she had successfully subdued,
tied, and strangled both Banks and Skeens. Perillo did not,

however, ever sign the second statenent.



B. Perillo' s First Trial

Briddle, Fletcher, and Perillo were all charged with capital
mur der . Perillo s confession made hers the state’s strongest
capital case and she was called to trial first. Perillo was
represented by attorneys Robert Scott and WIlliam Burge. Perillo
told Scott prior to trial that, contrary to her confession,
Fl et cher had participated i n Banks’ nurder by pulling on one end of
the rope around Banks’ neck. Al t hough Perillo was indicted for
both nurders, only Skeens’ nurder was submtted to the jury.
Nei t her Briddle nor Fletcher testified at Perillo s trial. Perillo
was convi cted and sentenced to death. |In 1983, the Texas Court of
Crimnal Appeals reversed Perillo’ s first conviction and death
sentence based upon error commtted during voir dire. See Perillo
v. State, 656 SSW2d 78 (Tex. Crim App. 1983).

C. Fletcher’s Trial and Skelton's Continuing Relationship with
Fl et cher

Meanwhi | e, Fl etcher prepared for her trial with her attorney
Ji m Skel t on. Prior to trial, the state offered to let Fletcher
plead guilty to non-capital nurder. Skelton declined the plea
offer on Fletcher’'s behalf. Eventually, the state reindicted
Fl etcher on two counts of aggravated robbery and dism ssed the
capital nmurder indictnent. Fletcher proceeded to trial on the two
aggravat ed robbery counts in Cctober 1980.

At Fletcher’s trial, Skelton’s strategy was to denonstrate
Fl etcher’s innocence by placing all the blanme on Perillo and

Briddle. Skelton argued that Fletcher canme froma good background
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and was a fundanentally different type of person than either
Briddle or Perillo. Skelton enphasized, for exanple, that
Fletcher’s famly was well-educated, and that Fl etcher’s
relationship with Briddle began as the result of sonme sort of
m sgui ded soci ol ogi cal experinent. Skelton enphasized that both
Perillo and Briddle canme from nean circunstances, and that both
Perillo and Briddle had prior crimnal records. During closing
argunent, Fletcher’'s jury was presented with |arge photographs
intended to dramatically illustrate the difference between the
cl ean-cut and whol esone Fl etcher, on the one hand, and the evil and
hardened Perillo and Briddle, on the other hand. Fletcher did not
testify at her own trial, and the state did not call either
Perill o, whose appeal was pending, or Briddle, who was still
resisting extradition from Colorado. The jury convicted Fl et cher
on both counts of aggravated robbery, but Fletcher was sentenced to
only five years probation. Shortly thereafter, Fletcher returned
to her home in California to serve out her probation and obtai ned
an annul nent of her marriage to Briddle.

After Fletcher's trial, Fletcher and her attorney, Skelton,
stayed in contact with each other by witten correspondence and
with tel ephone calls. Skelton also devel oped a close rel ationship
wth Fletcher’s nother. In July 1981, when Fletcher planned to
remarry, Skelton was asked to cone to California and give the bride
away. Skelton agreed, and traveled to California to spend several
days participating in the wedding festivities wth Fletcher’s

famly.
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D. Briddle’'s Trial and Skelton's Continuing Relationship with
Fl et cher

In May 1981, Briddle was extradited to Texas. Wile Briddle’'s
case was pending, Skelton closely aligned hinself wth the
interests of the victinse’ famlies. Skelton encouraged the Banks
and Skeens famlies to contact Fletcher about the crimes in order
to obtain sonme closure and to explore their theory that there were
nmore than three people involved in the nurders. At Skelton’s
urging and upon his advice, Fletcher spoke with nenbers of the
victins’ famlies, including Skeens’ grieving nother, who even
traveled to California at one point to neet wth Fl etcher about the
crimes.

In 1982, when it cane time for Briddle' s trial, Skelton was
instrunmental in securing Fletcher’s testinony for the state. The
state did not subpoena Fletcher. Rat her, Skelton strongly
encouraged Fletcher to volunteer her testinony against Briddle.
Skelton has testified that everyone i nvol ved, incl udi ng Skelton and
Fl etcher, wanted to see Briddle get the death penalty. Skel t on
instructed Fletcher that she owed it to her country and to the
victins to appear against Briddle.

Skelton then represented Fl etcher in her negotiations with the
state concerning her testinony against Briddle. Although Briddle’'s
i ndi vidual prosecutors held the view that Fletcher’s trial on the
| esser included offense of aggravated robbery would preclude her
subsequent prosecution on the capital nurder charges, Skelton felt

this was an open |egal question, and insisted that Fletcher be
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granted immunity in exchange for her testinony against Briddle.
The exact type of inmmunity that Skelton negotiated for

Fl etcher’s testinony agai nst Briddl e, whether “use” imunity or the

much broader “transactional” imunity, remains unclear. See
Perillo I, 79 F.3d at 444 (explaining the difference between use
immunity and transactional inmunity). In a prior appeal of this

matter, this Court relied upon aletter fromthe D. A ’s office that
describes Fletcher’s imunity at Briddle’'s trial in a manner
suggesting that only use imunity was bei ng granted. That evi dence
was consistent with the Director’s briefing, which stated that
Skel t on had negotiated only use imunity i n exchange for Fletcher’s
testi nony against Briddle. See Perillo I, 79 F.3d at 448. On
remand, however, the basic premse that Fletcher had only use
immunity at Briddle' s trial has been seriously underm ned.
Briddle's trial record reflects that the state entered into a
prosecutorial agreenent that Fletcher would receive immunity from
further prosecution in exchange for her testinony against Briddle.
That inmunity is characterized in the record as “absol ute judici al
immunity for any transactions.” Although Fletcher testified that
an unnanmed judge granted the immunity, there is no docunentary
evidence that the grant of immunity was ever formalized. The
record reflects that such grants would need to be (1) approved by
District Attorney Johnny Hol nes, (2) presented in petition formto
the state trial judge, and then (3) enacted by order of the state
trial court. See Grahamv. State, 994 S.W2d 651, 656 (Tex. Crim
App.) (citing Carlisle v. State, 137 S.W2d 782 (Tex. Crim App
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1940) for the proposition that a prosecutorial agreenent not to
prosecute i s not binding absent court approval), cert. denied, 120
S. . 420 (1999). Moreover, it is evident from the questions
raised by Briddle s trial judge that the trial court did not have
any docunentary evidence denonstrating that Fletcher had been
judicially granted transactional immunity in exchange for her
t esti nony.

The district court found that the evidence clearly and
unanbi guously established that Fletcher was granted full
transactional immunity before her testinony against Briddle. For
the foregoing reasons, we conclude that the evidence is
insufficient to support that factual determ nation. The evidence
relied upon nerely reflects the state’s position: (1) that it did
not intend to prosecute Fletcher, (2) that Fletcher’s prior
conviction for the |esser included offense of aggravated robbery
woul d have precluded its further prosecution of Fletcher, and (3)
to the extent there was any renai ning doubt, that the state had
entered into a prosecutorial agreenent to provide Fletcher with
absolute imunity fromprosecution for the underlying offenses, by
stating that fact on the record. Despite Skelton’s best efforts,
the record does not definitively reflect t hat Fl et cher
unanbi guousl y enj oyed conpl ete and bi nding transactional i munity,
as opposed to nerely a prosecutorial agreenent not to prosecute.
See Graham 994 S. W2d at 654-56. The conclusion that there
remai ned sone anbiguity as to Fletcher’s status is further

supported by Skelton’s recollection in this proceeding that the
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state had granted only use imunity with respect to Fletcher’s
Briddle testinony. Wthout regard to whether Fletcher testified
against Briddle pursuant to use or transactional inmmunity, the
record is clear and the Director concedes that the agreenent
Skel ton negotiated for Fletcher would not have protected her from
perjury charges if her testinony was |ater proven fal se.

Prior to testifying, and while represented by Skelton,
Fl etcher gave a lengthy statenent to prosecutors recounting her
version of the events leading up to and follow ng Banks’ and
Skeens’ nurders. At Briddle s trial, Fletcher repeated nmany of the
details contained in her statenent, and was the “State’ s chief
W t ness” against Briddle. Briddle v. Scott, 63 F.3d 364, 366 (5th
Cir. 1995). Fletcher’s testinony added ot herw se unknown details
to the body of evidence which virtually ensured the death sentence.
Significantly, Fletcher’s testinony al so cast Perillo in an equally
unfavorable 1ight. Fletcher’s testinony highlighted Perillo’ s
crimnal history and portrayed Perillo as heartless and conpletely
wi thout renorse. Fletcher testified that it was Perillo who first
suggested killing Banks, and that it was Perillo who repeatedly
brought the subject up, urging Briddle to help her nurder Banks.
Fl etcher also testified that she was outside in the car when the
mur ders took place, and that she did not participate in the nurders
of the two nen.

Skelton appeared at Briddle's trial as Fletcher’'s |awer.
When Fl etcher was called to testify, Briddle’ s trial counsel sought

to have Skel ton sworn and excl uded under the rule. The prosecution
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argued that Skelton, as Fletcher’s attorney, was exenpt fromthe
rule. Alternatively, Briddle's trial counsel wanted Skelton
adnoni shed not to discuss the facts of the case with Fletcher. The
defense position was that there was no | onger any attorney-client
rel ati onshi p between Skelton and Fl etcher given the concl usion of
Fletcher’s owmn trial. Both Skelton and the prosecutor objected on
the record. The prosecutor argued that the attorney-client
rel ati onshi p between Skelton and Fl et cher was properly conti nui ng,
notw t hstandi ng the fact there were no pendi ng crim nal proceedi ngs
agai nst Fl et cher. Skelton |ikewi se argued that he could not be
precl uded from di scussing the case with Fletcher because she was
his client. Al t hough Skelton was at one point asked to remain
outside, Briddle's trial judge changed course in response to
Skelton’s and the prosecution’s objections, and there is no
indication that Skelton left the court roomat that tine.

Wil e Fl etcher was in Houston to testify for the state agai nst
Briddl e, she stayed with Skel ton for between seven and ten days in
hi s one bedroom condom nium  Fletcher stayed past the tine that
her testinony was conplete, and did not return honme until the
verdi ct against Briddle was in. Briddl e was sentenced to death and
has since been executed. Fl etcher has testified that she was
“pleased” with the result of Briddle s trial.

E. Perillo' s Second Trial and Skelton’s Conti nui ng Rel ati onship
with Fl etcher

1. Skelton’s Concurrent Representation of Fletcher During
Perillo s Second Tri al

Eventually, Perillo' s case was scheduled for retrial. The

16



court appointed attorney Robert Pelton to represent Perillo.
Pel ton had never tried a capital case before, but he ran several
machi ne shops with a nore senior | awer, Ji mSkelton. Pelton asked
Skelton to join Perillo s defense, and in Novenber 1983, Skelton
was |ikew se appointed to represent Perillo. Skelton’s first
i nstinct upon being appointed was to call Fletcher to “alert her”
that he would be handling Perillo s case.

Skelton did not simlarly “alert” Perillo concerning the
circunstances of his prior representation of Fletcher. In
particular, Perillo was not nade aware that Skelton’s strategy at
Fletcher’s trial was to pin the blanme on Perillo and Briddle and to
devel op evi dence nmaki ng them | ook as bad as possible, that Skelton
had an ongoi ng personal friendship with Fletcher of such a nature
that Skelton gave Fletcher away at her weddi ng, that Skelton had
aligned hinself withthe victins’ interests and encouraged Fl et cher
to neet with the victins to answer their questions about the
crinmes, that Skelton had negotiated a grant of imunity for
Fletcher in exchange for Fletcher’'s damaging testinony against
Briddle, that Skelton continued to represent Fletcher during
Briddle’s trial, or that Fletcher’'s preserved testinony at
Briddle’s trial alleged new and damagi ng details about Perillo’s
own conduct. To the contrary, Perillo knew nothing nore than that
Skel ton had secured a very favorabl e sentence for Fletcher and t hat
she hoped he would be able to do the sane in her case.

Jury voir dire began in Perillo s second trial on QOctober 8,

1984. On QOctober 19, 1984, Perillo’s trial judge i ssued a subpoena
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to conpel Fletcher, who was still living in California, to return
to Texas. Once again, Skelton’s first inpulse was to call Fletcher
to alert her about the subpoena. Fletcher did not want to testify
because she wanted to “put all this” behind her. She asked Skelton
to cone to California to represent her in her efforts to quash the
subpoena. Skelton left, during the pendency of Perillo’ s trial,
and went to California at Fletcher’'s request. Wile in California,
Skelton went to Fletcher’s honme to neet wth Fletcher and her
husband about Fletcher’s potential testinony.

Skelton and Fl etcher have testified consistently that Skelton
was providing legal counsel to and representing Fletcher in the
California hearing. Skelton argued on Fletcher’s behalf that she
shoul d not have to return to Texas. Fletcher testified that it
occurred to her at the tine that Skelton m ght be in a conflict of
interest situation based upon his prior representation of her at
trial and his concurrent representation of she and Perillo in
California. Fletcher further testified that she at no tine had the
inpression that Skelton was in California to represent Perillo.
Rat her, she considered himto be there as her | awyer.

Perillo s prosecution teamfiled docunents in support of the
subpoena, including a statenent prepared by the state trial court
judge that Fletcher’s testinony was considered necessary in
Perillo s case. Fletcher has testified that she believed at the
time of the California hearing that she could still be prosecuted
if she were to return to testify against Perillo. The state

prepared correspondence stating that, if Fletcher would return to
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testify against Perillo, the state would “again” seek a grant of
transactional imunity in exchange for her testinony. Al t hough
there is no record evidence suggesting that Skelton, or even
Fl etcher, negotiated that renewed grant of imunity, the offer of
renewed i munity was nmade at a ti me when Skel ton was si nmul t aneously
representing Fletcher and Perillo. Wthout regard to which grant
of immunity (the Briddle immunity or the Perillo immunity) was
controlling, the record is clear that Fletcher could have been
prosecuted for perjury if her testinony were proven materially
fal se.

The record refl ects that when prosecutors went | ooking for the
previous grant of transactional immunity relative to Briddle's
trial, they were unable to find it. The record further contains:
(1) awitten request that immunity be granted, which is signed by
district attorney Johnny Holnes, and (2) court pleadings
petitioning the court for an order granting Fletcher i munity. The
court pl eadings are not, however, signed by any judicial authority.
See Graham 994 S.W2d at 654-56. As a consequence, the technica
status of Fletcher’s inmunity when she returned to testify agai nst
Perillo is |ikew se unclear. At a m ninmum however, Fletcher was
the beneficiary of a prosecutorial promse not to prosecute that
arose either from Skelton’s negotiation of Fletcher’'s immnity
before the Briddle trial, or from the state’'s renewed offer of
immunity at a tinme when Skel ton was representing both Fl etcher and
Perillo in California.

The California court ordered Fletcher to testify, and Skel ton
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did not appeal or otherw se challenge that ruling. Skelton views
his concurrent representation of Fletcher and Perillo as w thout
conflict because Perillo |ikew se had an obvious and conpelling
interest in keeping Fletcher in California. The record reflects,
however, that the California order directing Fletcher’s return, and
i ndeed the state’s request for Fletcher’s return, did not pose any
difficult issues. Indeed, Perillo s prosecutors testifiedinthis
proceedi ng that, where the state was paying for her return, the
state was confirmng the availability of imunity, and Fl etcher was
a direct witness to the events leading to a capital nurder, the
California order directing her return was expected, and indeed
al nost pro fornma.

The apparent inevitability that Fletcher would be ordered to
return rai ses a serious question about the extent to which Perill o,
as opposed to Fletcher, would even potentially be benefitted by
Skelton’s services in California. Moreover, that apparent
inevitability shoul d have brought hone to Skelton the fact that his
two clients’ interests, should Fletcher be ordered to return, would
rapidly diverge. Fletcher’s primary interest would be in avoi di ng
further prosecution. To do so, she would need to testify in a
manner consi stent with the damagi ng details reveal ed in her Briddle
testinony in order to avoid being charged with perjury or
invalidating the imunity agreenent that was either negotiated by
Skel ton or secured while he represented her. Perillo wuld need to
underm ne Fletcher’s credibility and i npeach Fletcher’s testinony

by any neans possible, in order to mnimze the effect of
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Fl etcher’s damagi ng testinony. Perillo would also need to
enphasi ze Fletcher’s own involvenent in order to highlight the
di sparity between Fl etcher’s puni shnent of five years probation and
a potential death sentence in Perillo’s case.?

2. Fl etcher’s Testinony Agai nst Perillo

Fl etcher returned to Houston to testify against Perillo on
Novenber 5 or 6, 1984. Although Fletcher initially stayed at a
hotel arranged by the state, she noved to Skelton’ s condom ni um
shortly thereafter, and stayed with Skel ton t hroughout the duration
of Perillo s trial.

On the afternoon that Fletcher arrived in Houston, Skelton
arranged to have her neet with another crimnal defense attorney,

WIl Gay, with whom Skelton shared office space. Skel ton has

2 The district court made several fact findings with regard
to Skelton’s agreenent to represent Fletcher in California during
the course of Perillo’ s trial and after Fl etcher had been naned as
a potential witness for the state. Specifically, the district
court found that Skelton went to California, with Perillos
know edge, primarily for the purpose of representing Perillo’'s
interests, and only <coincidentally to represent Fletcher’s
i nterests. The district court also held that Perillo's and
Fletcher’s interests wth respect to Skelton’s concurrent
representation in California were identical because both wonen
wanted to avoid the subpoena for Fletcher’s testinony at Perillo’s
trial.

W are wunable to affirm the district court’s factua
determ nations on these issues. VWhile Perillo knew Skelton was
going to California, she did not know the true character of
Skelton’s prior representation of Fletcher and did not understand
the potential for conflict should Fletcher be ordered to return.
Further, although both Fletcher and Perillo wanted to avoid the
subpoena, they wanted to do so for different reasons. The record
denonstrates that the possibility of avoiding the subpoena was
small and the risk of an ensuing conflict should Fletcher be
ordered to return was | arge. We therefore reject the district
court’s determnation that Fletcher and Perillo' s interests with
respect to the California proceedings were identical.
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testified that the sole purpose of this consultation was to seek
Gray’s advice concerning whether the attorney-client relationship
t hat had exi sted between Skelton and Fl et cher m ght be used in sone
manner to exclude or |imt the effect of Fletcher’s testinony
agai nst Perillo. Skelton denies that Gray was consul ted regarding
any conflict of interest arising out of his prior and concurrent
representation of Fletcher.

Fl etcher only net with Gay once, on the afternoon before she
began her testinony against Perillo on Novenber 7, 1984. Skelton
dr opped Fl etcher off and picked her up fromthe neeting. Gay has
testified that his neeting with Fletcher left him thinking that
there was a distinct possibility that Fletcher would be charged
W th perjury unless she asserted the attorney-client privilege at
Perillo s trial. Gray was al so concerned about the conflict of
interest arising fromSkelton’s sinultaneous relationship wth both
Fl etcher and Perillo. After neeting with Fletcher, Gay told
Skelton that Skelton should wthdraw from Perill o’ s case. G ay
agreed, however, to appear on Fletcher’s behal f when she testified
t he next day.

That night Skelton and Fletcher returned to Skelton’s
condom ni umal one and had a | engt hy conference during which Skelton
refreshed Fletcher’s recoll ection of her testinony against Briddle
by going through her prior testinony, which Skelton characterized
as “set in stone,” with Fletcher. Skelton also “mapped out” for

Fl etcher exactly what he intended to ask her during his cross-
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exam nation of her at Perillo's trial the next day. G ay,
Fletcher’s putative attorney, was not present for this briefing
sessi on.

Skelton clains that this evening conference at his hone was
the first time he ever discussed Fletcher’s version of the facts
with her. Skelton clains he did not discuss the facts of the case
agai nst Fletcher with her before or during her own trial, when
referring the victinse’ famlies to her, when he attended at her
weddi ng, when he negotiated Fletcher’'s immunity for Briddle’s
trial, when Fletcher gave a statenent to prosecutors detailing
those facts before Briddle's trial, when she stayed with him for
nmore than one week during Briddle's trial, when he appeared on her
behalf at Briddle's trial, when he represented her in California
during the course of Perillo s trial, or at any other tinme prior to
t hat eveni ng. Skelton’s testinony in this regard is, as the
district court ultimately found, both incredible and contradicted
by ot her evi dence.

Wthout regard to whether Skelton discussed the facts of
Fletcher’s case with her prior to the evening before her Perillo
testinony, Skelton concedes that he did discuss the facts wth
Fl etcher that evening. Thus, Skelton nmet with Fletcher, the
state’s star wtness, the night before she testified against
Perillo for the purpose of permtting Fletcher the opportunity to
conform her testinony against Perillo to her prior, and very
damaging, testinony in Briddle's trial, and for the purpose of

affording Fletcher a preview of Skelton’s cross-exam nation on
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Perill o s behal f. The record reflects that several individuals
wer e concer ned about the conflict of interest probl ens presented by
Skelton’s dual relationship wth both Fletcher and Perillo. I n
additionto Gray, there is evidence that Perillo’s prosecutors were
concerned about the conflict of interest arising out of Skelton’s
dual relationship with Fletcher and Perillo. As nentioned above,
there is evidence that Fletcher was concerned about a conflict of
i nterest. Finally, there is evidence that Skelton hinself was
concerned about the conflict of interest arising from Skelton’s
relationship with both Fletcher and Perillo. Skel ton asked
crimnal defense attorney WIl Gay, who had extensive experience
defending capital cases, to consult with Fletcher. Al t hough
Skelton testified that Gay’s consultation was exclusively for the
pur pose of seeing whether Fletcher’s testinony could be excl uded
al together, both Gay and Fletcher testified that G ay was supposed
to consult with Fletcher about any actual conflict that m ght
infringe upon her rights, given Skelton's representation of both
Fl etcher and Perillo.

Notwi thstanding Gay’'s advice, Skelton continued wth
Perillo s case, and the next day Fletcher appeared to testify
against Perillo. Although not introduced during the evidentiary
hearing on remand, the record contains sworn affidavits fromtwo
i ndi vidual s, one a nenber of the bar, stating that they were either
party to or overhead a conversation during Perillo’ s trial in which
Skelton said that he had advised Fletcher to lie in Briddle's

trial, and that Fl etcher woul d therefore be conpelled to repeat her
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lies in Perillo's trial, although Skelton planned to spin
Fletcher’s lies in a way that would help Perillo.?

Once Fletcher was called to the stand, the state asked
Fl etcher sonme questions which the prosecutor has subsequently
testified were intended to address the issue of whether Skelton’s
representation of Perillo was burdened by a conflict of interest
arising fromhis relationship with Fletcher. Fletcher testified
that there was no | onger any attorney-client rel ationship between
her and Skelton. Gray then interjected, stating that he
represented Fletcher, that Fletcher had been granted i munity for
her testinony, and that the extent of his counsel to Fletcher was
that she assert the attorney-client privilege where applicable.

Gray was never formally appointed to represent Fletcher. Once
Fl et cher began testifying, and it becane clear that she woul d not
follow Gray’ s advice to assert her attorney-client privilege, Gay
| eft the courtroom and did not stay to hear Fletcher’s testinony
or to otherwi se protect her interests. There is no indication that
Gray ever had any other contact with or exposure to Fletcher. G ay
has testified in this proceeding that he feels there was an act ual
conflict arising from Skelton’s nmultiple representation of both
Fl etcher and Perillo. While Gray does not ascribe any inproper
motive to Skelton in doing so, Gay believes that Skelton
i nappropriately “got caught up in trying to serve two nasters.”

Tellingly, neither the prosecutors nor Gay nor Perillo's

3 One of those witnesses testified that Skelton al so
clainmed to have procured a “phony annul nent” for Fletcher so that
she could testify against her fornmer husband, Briddle.

25



trial judge elicited from Fletcher the full scope of Fletcher’'s
relationship with Skelton. Although the fact of Skelton’s prior
representation at Fletcher’s trial was stated in the record, no one
questioned Fl et cher about Skelton’ s representation after Fletcher’s
trial, at Briddle’s trial, or after Perillo’ s trial began. Those
facts were sinply not devel oped, | eaving both Perillo s trial judge
and Perillo herself in the dark. Skelton did not, as he had for
Fl etcher, arrange for Perillo to consult with any independent
counsel regarding the existence of a conflict of interest. |ndeed,
neither the trial judge nor the prosecutors nor Skelton expressed
any interest in determ ning whether Perillo was aware of Skelton’s
relationship with Fletcher or whether Skelton’s dual relationship
with both Fletcher and Perillo m ght have any conflict of interest
inplications that would i npair Skelton’s presentation of Perillo’s
def ense.

On direct, Fletcher repeated the damaging testinony given at
Briddle s trial. Fletcher’s testinony tended to establish both
Perillo's guilt and her future dangerousness by describing
extraneous offenses that were neither contained in Perillo's
confession nor otherwise offered into evidence by the state.
Fletcher’'s testinony also tended to establish that Perillo was
heartl ess and cruel. For exanple, Fletcher testified that Perillo

used a tape recorder taken from Banks’ house to make nocking

recreations of the nurders. Fl etcher also elaborated on her
earlier Briddle testinony wthout objection from Skelton. For
exanple, Fletcher testified at Perillo's trial, but not at
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Briddle’'s trial, that Perillo had calmy demanded her share of the
money from the robbery as the trio fled Houston. Fl et cher al so
el aborated on her testinony that Perillo was using Banks’ tape
recorder on the bus to Denver by testifying that Perill o was nmaki ng
statenents like “the rope is too tight,” and “I don’t |ike | ooking
at your face, its turning blue” while Briddle | aughed.* There can
be little doubt that Fletcher’s testinony was “nost danmagi ng” to
Perillo. Perillo, 758 S.W2d at 572.

On cross-examnation, Skelton’s continuing obligation to
Fletcher, arising in part from his role in securing Fletcher’s
damagi ng Briddle testinony and the grant of immunity in her favor,
and as conplicated by his decision to refresh Fletcher’'s
recol l ection of her prior testinony and his decision to previewhis
cross-examnation with Fletcher, obviously hindered Skelton’s
ability to challenge or mnimze Fletcher’s testinony in any
meani ngful way. Skelton |led Fletcher through her testinony so
consistently that the transcript reads as though Skelton hinself is
testifying. Throughout the |engthy cross-exam nation, Fletcher
gave predom nantly one word responses to the |engthy, conpound
guestions posed by Skelton.

Skel t on began by goi ng t hrough sone of the | engthy history of

hi s personal and professional relationship with Fletcher. Skelton

4 The district court found that Fletcher gave
“substantially the sane testinony that she had given at the trial
of Briddle.” Wiile we do not necessarily disagree with that

finding, we do find sone significance in the fact that Fletcher’s
testinony at Perillo’s trial included damagi ng new details that
cane in unchall enged by Skelton.
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di scl osed that Fletcher had received a five year probated sentence
for her involvenment in the crinmes. Skelton dimnished Fletcher’s
own i nvol venent by pointing out that Perillo’ s own statenents “| eft
[Fletcher] out of it.” Skelton identified hinself and Fletcher
wi th both the governnment and the victins’ famlies by eliciting her
testinony that she volunteered her testinony at Briddle s trial
because it was the right thing to do and that, at his urging, she
had net wwth the victins’ famlies. Skelton bolstered Fletcher’s
credibility by eliciting testinony about her excell ent background,
i ncluding her well-educated sisters, her supportive famly, and
even her high school grade point average.

Skelton then proceeded to Fletcher’s version of the facts.
Fl et cher repeated nuch of the damagi ng testinony given on direct.
Skelton failed to ask questions that m ght have i npugned Fl etcher’s
credibility or exposed any ulterior notives for her testinony,
al though he could have fruitfully pursued both avenues. See
Perillo I, 79 F.3d at 451 n.12. Skelton failed to point out that
Fletcher’s prior statenent to Denver police that she had | ast seen
Banks alive and well when he dropped her off on the freeway was
i nconsistent with her testinony at Perillo s trial. See id.
Skelton failed to point out that Fletcher mght hold a grudge
agai nst Perill o because Perillo turned both Fletcher and Briddle in
to the police. See id. Skelton failed to explore the inport of
Fletcher’s desire to “put all this” behind her, which m ght have
included a notive to elimnate the one remai ning person who could

rem nd her of and shed |Iight upon Fletcher’s own i nvol venent in the
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murders. Skelton also failed to ask Fl etcher questions that would
have incrimnated her, or at |east called into question whether she
was nore involved in the nurders than she clained. For exanple,
Skelton failed to ask Fl etcher about the fact that she had bl ood on
her pants when she was arrested. See id.?®

Notw t hstandi ng the fact that Skelton previewed his cross-
exam nation with Fl etcher the night before, he al so asked questi ons
that tended to incrimnate Perillo. For exanple, Skelton s cross-
exam nation elicited damagi ng evi dence of Perillo s involvenent in
a host of extraneous of fenses not ot herw se devel oped by the state.
| d. For exanple, Fletcher testified that Perillo was heavily
i nvol ved with drugs, and that Perillo generally helped Briddle with
his “robberies.” Fletcher also offered new details with regard to
the robbery that led the trio to flee California.

Skelton also elicited false testinony from Fletcher that
operated to prejudice Perillo s defense. For exanpl e, Fletcher
testified that she did not receive any benefit fromthe state in
exchange for her testinony against Briddle. As devel oped supra,

Fletcher received at least wuse imunity, and probably full

5 Skelton also failed to clarify m sl eading testinony
concerning the fact that the only usable print recovered in the
course of the investigation was Fletcher’s fingerprint, |eavingthe
jury to conclude instead that the print belonged to Perillo. The
district court chose not to rely upon this factor in its decision,
stating that the record did not support the prem se that the print
evi dence provi ded a basis for cross-exam nation of Fletcher. Wile
we find sone significance in Skelton’'s failure to clarify the
m sl eading testinony, we cannot say that the district court’s
resolution of this factual issue is clearly erroneous. For that
reason, we wll exclude consideration of this factor in our
deci si on.
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transactional immunity, in exchange for her testinony against
Bri ddl e. In addition, Skelton elicited testinony from Fletcher
that he was not present when she appeared at Briddle' s trial, a
statenent that is flatly contradicted by the record in Briddle's
case. Skelton has testified that his trial strategy was to try and
make both Fletcher and Perillo look like victinms who were being
mani pul ated by an evil and controlling Briddle. Skelton planned to
conpare Fletcher’s outstanding background with her despicable
conduct when married to Briddle in order denponstrate the strength
of Briddle's influence. But Skelton elicited testinony that was
bot h damaging to Perillo and i nconsi stent with his stated strategy.
For exanple, Fletcher testified that she was crying and visibly
di straught throughout the tinme the robbery and nurders were taking
pl ace. But, notwithstanding the fact that Skelton previewed his
cross-examnation wth Fletcher, Skelton elicited Fletcher’s
testinony that Perillo was cal mand “nethodical” (Skelton s word)
during the offenses. Simlarly, Fletcher testified that Briddle
forced her to engage in prostitution for his benefit and that he
frequently beat her when she tried to refuse. Fl etcher then
testified that Perillo refused to engage in prostitution for
Briddle’'s benefit wthout consequence, and that Briddle never
attenpted to harm Perillo.

Perillo s prosecutors have testified that they were worried
that Fletcher’s testinony on cross-exam nation that she received
only a five year probated sentence mght influence the jurors to

i kewi se i npose a |ighter sentence than death on Perillo. This is
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the prosecutors’ attenpt to nmake Skelton’s approach to Fletcher’s
Cross-exam nati on seemw se, or at | east professionally reasonable.
But as Perillo’ s counsel pointed out in the evidentiary hearing,
any strategy to highlight the light sentence Fletcher received by
conpari son can only have been strengthened by a vigorous cross-
exam nation calling into question whether Fletcher was in fact nore
involved in the offenses than she pretended. The fact that both
wonen pulled on the rope that killed Bob Banks could only have
added to the obvious disparity between the five year probated
sentence in Fletcher’s case and the death penalty being sought in
Perillo s case. Such evidence would al so have furthered Skelton’s
stated trial strategy by strengthening the contrast between
Fl etcher’s background and her conduct under the influence of
Bri ddl e.

Perillo clains, and neither Skelton nor his co-counsel Pelton
di sputes, that she nmade a cont enpor aneous and voci f erous objection
to counsel when Skelton was cross-examning Fletcher at trial
Perillo clainms she told both Skelton and Pelton that Fletcher was
lying and that Fletcher was i naccurately portraying Perillo as the
ri ngl eader to cover her own nore substantial involvenent. As just
one exanple, Perillo testified in the evidentiary hearing that,
contrary to her prior confessions, Fletcher pulled on one end of
the rope that strangl ed Bob Banks. The fact that she did not neke
this theory up for habeas review is corroborated by the testinony
of Robert Scott, who represented Perillo at her first trial. Scott

testified that Perillo told him the sane story about Fletcher’s
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active involvenent prior to her first trial.

Perillo clains that she asked Skelton to cross-exam ne
Fl etcher about her lies, but Skelton refused. He just patted
Perillo's hand and told Perillo it would be okay. Perillo also
says that she told her |awers she wanted to testify in order to
clarify for the record that Fletcher was |vying. Perillo clains
that Skelton and Pelton refused to allow her to testify. Skelton
told Perillo that it was inportant for Fletcher to testify in a
manner that was consistent with her Briddle testinony. The
acrinony arising from these events and others is evidenced in
Perillo s trial record, whichincludes Perillo’ s post-trial and pro
se notions to renove Skelton and Pelton from her case.

Skelton called only one witness during the guilt phase of
Perillo s trial. Skelton called Houston Police Oficer Wst, who
took Perill o s second and unsi gned statenent, in which she cl ai ned
that she commtted both nmurders alone. Perillo s second, unsigned
statenent was recognized as inadmssible and therefore not
introduced at Briddle's trial. Prior to West’s testinony for the
defense, Perillo’s second statenent had not been introduced into
evi dence or ot herw se di scussed at Perillo’ s second trial. Skelton
asked O ficer West a few questions to establish that he took the
statenent and then, inexplicably, had Oficer West read the entire
| engt hy statenent, which was highly incrimnating as to Perillo and
equally exculpatory as to Fletcher, verbatim into the record
West’s testinony was the |ast evidence received before closing

argunents and subm ssion to the jury.
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At the close of evidence in the guilt phase, Skelton told the
jury that defending Perillo was one of the nost difficult jobs he
has ever had to do because of his close relationship with the
victins’ famly, and because of the horrendous and disturbing
brutality of the crinmes. Skelton told the jury that his hair stood
on end when he read the state’s file, and found out the trio began
pl ani ng the of fenses the night before the crines while at the rodeo
with Banks.® Not surprisingly, the jury returned a verdict of
guilty.

During the puni shnent phase, the state called the victim of
the California robbery, and two police officers who testified that
Perillo s reputation for peaceabl eness was bad. Skelton and Pelton
cal |l ed nunerous wi tnesses who testifiedto Perillo s pitiful famly
background, Perillo’s religious conversioninprison, and Perillo’s
prospects for support fromthe community should she be spared the
death penalty. 1In his closing argunent, Skelton told the jury that
he cared a great deal about the victins in this case, as evi denced
by the fact that he was responsi ble for securing the testinony that
ensured Briddle received the death penalty. Skelton told the jury
that the sole issue in Perillo’ s trial had al ways been puni shnent,
rather than guilt. Skelton enphasized that Perill o was renorseful,
and that she deserved sone credit for turning the trio in to the

poli ce. Skelton closed with a plea for nercy. Thereafter, the

6 We note that the only source of that information woul d
have been Fletcher’'s pretrial statenent or her testi nony at
Briddle’'s trial, which Skelton clainms he never read or reviewed
until the night before Fletcher testified.
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jury returned affirmative answers to the two special 1issues
required for inposition of the death penalty.

Skelton has testified that there was no conflict of interest
arising fromhis dual relationship with both Fletcher and Perillo
because Fl etcher woul d have done anything, even lied on the stand,
to help Perillo. But Fletcher’s own testinony in this proceeding
contradicts that premse; Fletcher has testified that she was
“pl eased” with the outcone of Perillo’ s trial and does not care
whet her Perillo gets the death penalty. Fletcher’s candid
adm ssion of her point of view tends to support Perillo’ s belief
that Fletcher’s testinony was intended to and did secure her
convi ction and condemn her to death.

F. Perillo's Direct Appeal and State Habeas Proceeding and
Skelton’s Conti nuing Rel ati onship with Fl etcher

Perill o s conviction and sentence were affirned on appeal

See Perillo v. State, 758 S.W2d 567. |In Novenber 1991, Perillo
filed a state habeas corpus action in the convicting court.
Skelton continued to represent Fletcher during the course of
Perillo s state habeas proceeding. In 1992, Perillo’s habeas
counsel attenpted to contact Fletcher to investigate the facts
surrounding Skelton’s representation of Fletcher. Fl et cher
initially agreed to an interview, but then cancel ed on the advice
of her counsel, Skelton. Fletcher told Perillo’ s habeas counsel
that all future comrunications had to go through Skel ton, and that
if necessary, Skelton would fly to California to resist any
subpoena for Fletcher’s testinony. Skelton never responded to
Perill o s habeas counsel’s attenpts to contact himdirectly.
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In January 1994, the state court judge, who was not the judge
who presided at Perillo’ s trial, entered witten findings of fact
and concl usi ons of | aw, recomendi ng denial of Perillo s wit. The
state habeas <court’s disposition relied heavily wupon the
credibility of Skelton’s affidavit testinony. Perillo's state
habeas petition was |later denied by the Texas Court of Crimna
Appeals in an unpublished per curiam opinion. See Ex parte
Perillo, No. 26,367-01 (Tex. C&. Crim App. 1994).

The state habeas court di d not conduct an evidentiary heari ng,
and decided the case instead on the basis of the affidavits and
ot her docunments submtted to the court. See Perillo I, 79 F.3d at
445-47. We have already determ ned that Perillo did not receive a
full and fair hearing on her Sixth Anendnent claimin the state
habeas court. See id. at 445-46 & n. 7 (explaining the significance
of the “paper” hearing in Perillo's case with respect to the
presunption of correctness to be accorded the state court fact
fi ndi ngs). The evidence received on remand, particularly the
evidence relating to Skelton’s credibility, strongly supports that
| egal conclusion. Further, the procedural posture of this present
appeal does not affect our prior resolution of that |egal issue.
We therefore adhere to our earlier holding that, on the particul ar
facts of this case, the state habeas court’s fact findings are not
entitled to the presunption of correctness provided for in the pre-

AEDPA version of 28 U . S.C. § 2254(d).
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G Perill o' s Federal Habeas Corpus Petition and Skelton’'s
Continuing Rel ati onship with Fl etcher

Perillo filed this, her first federal habeas, on May 4, 1994.
Perillo s petition is controlled by pre-AEDPA | aw because it was
filed before the effective date of AEDPA, see Lindh v. Mirphy, 117
S. . 2059 (1007), and because Texas has not opted into the
separate provisions of AEDPA naking the statute retroactive for
deat h penalty cases, see Green v. Johnson, 116 F. 3d 1115, 1120 (5th
Cr. 1997). I n August 1994, without permtting discovery or an
evidentiary hearing, the district court granted sunmary judgnent in
favor of the Director and denied relief. The district court’s
disposition of Perillo's claim Ilike that of the state habeas
court, relied heavily upon the credibility of Skelton’ s affidavit
testinony. Perillo appeal ed.

1. The Prior Appeal

On appeal, this Court was particularly concerned about the
fact that Perillo had not been given an opportunity to devel op her
claim weither in the state habeas court or the federal habeas
court. W noted that “Perillo has not had the opportunity to
depose or cross-exam ne Skelton. Perillo has not even been able to
get Fletcher’s affidavit.” Perillo I, 79 F.3d at 445. W were
al so disturbed by the fact that Skelton continued to be “Perillo’s

chief obstacle in obtaining information fromFletcher,” as well as
by the tone of Skelton’s vitriolic and unprofessional affidavits.

I d.”’

! We quoted only a small portion of Skelton’'s affidavit
testinony in our prior opinion. See Perillo |, 79 F.3d at 445 n. 4.
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Perillo argued that Skelton’s prior and concurrent
representation of Fletcher gave rise to an actual conflict that
adversely affected Skelton’'s interests, either during Skelton’s
concurrent representation of Fletcher in California or during
Skelton’s cross-exam nation of Fletcher at Perillo’ s trial. W
agreed, holding that Perillo had not received a full and fair
hearing of her claimin the state habeas court, see Perillo I, 79
F.3d at 445-46 & n.7, and that Perillo had alleged facts which, if
proven true, would entitle her to relief, see id. at 447-51.
Accordingly, we vacated the judgnent of the district court and
remanded for discovery and an evidentiary hearing. See id. at 451.

2. Proceedi ngs on Remand

a. The first evidentiary hearing and deci sion

The district court held its first evidentiary hearing on
Novenber 25 and 26, 1996. The Court heard evidence from Skelton
Fl etcher (by video), Scott (Perillo’s counsel at her first capital

murder trial), Gay (Fletcher’s putative counsel for conflicts at

That excerpt was by no neans the nost callous portion of his
affidavit testinony. But Skelton’'s affidavit, for all its crude
| anguage, reveal s a good bit about Skelton’s conflicted position at
Perillo s trial. Skelton states that Fletcher’s testinony was “set
in stone,” and that it was inportant that she testify consistently
at Perillo s trial, without omtting any of the facts that m ght
hurt Perill o’ s case. Skelton describes Fletcher affectionately as
being “very popular” and the “clown” of an upstandi ng m ddl e cl ass
famly. Skelton enphasizes that Fletcher was never in trouble with
the law prior to her affiliation with Briddle, which only occurred
as the result of a msguided college project. Skelton describes
Perillo and her participation in the offenses, on the other hand,
in the coarsest possible terns, stating, for exanple, that
“[t] hinking that inpeaching Linda would save Perill o nmakes as much
sense as attenpting to convince the jury that the rope accidental ly
‘“went off,’ flewacross the room and strangled both nen to death.”
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Perillo's trial), Perillo, Bill Wrren (Perillo s expert on
conflict law), Pelton (Skelton’s co-counsel for Perillo s second
capital nurder trial), Cowey (lead prosecutor for Perillo’ s
second capital nurder trial), and Gotshall (junior prosecutor for
Perillo s second capital nurder trial), all of whomtestified to
the facts devel oped supra. In addition, both sides offered a
subst anti al anmount of docunentary evidence in the formof exhibits.

Skelton repeated his affidavit testinony that there could be
no actual conflict because Fletcher wanted to help Perillo, and no
adverse effect because denonstrating Fletcher’s culpability in the
crinme, i.e. “that Linda was a lying California bitch who tugged on

the rope with Perillo,” would not have saved Perillo fromthe death
penal ty. Skelton’s basic premse was that the quality of his
advocacy was immteri al because Perillo’s confession was
i nsurnmount able. Post-hearing briefs were filed by both parties.
On August 5, 1997, the district court entered an order denying
habeas relief. The district court relied heavily upon Skelton’s
testi nony, expressly finding that Skelton’ s testinony was credi bl e.
The district court further agreed wth Skelton that no “anount of
hostility toward or discrediting of Fletcher could have di m ni shed,
much less neutralized, the conpelling force of Perillo's own
confession.” In so holding, the district court seens to have
confused Strickland s standard, which requires a show ng of actual

prejudice with respect to the outcone of the trial and Cuyler’s

| ess stringent standard, which places the focus upon whet her
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counsel s performance was conprom sed by an actual conflict of
i nterest.
2. The second evidentiary hearing and deci sion

On August 19, 1997, Perillo filed a notion to reopen the
evidence and for reconsideration. The primary issue at this point
was Skelton’s credibility. Skelton's credibility was key to such
i nportant issues as whether Fletcher had in fact conveyed any
confidential information to Skelton when he represented her, and
whet her Skel ton knewthat Perillo's version of the facts i nplicated
Fletcher in the actual nurders, a fact which mght have aided
Perill o s defense, but woul d al nost certainly have opened Fl et cher
up to perjury charges. Perillo pointed out that Skelton’s
testinony conflicted wth that of other w tnesses, including Robert
Scott and WIIlI Gay, and with docunents admtted into evidence.
Perillo al so pointed out that Skelton was disbarred for lying to a
client the day after the district court’s decision relying upon
Skelton’s credibility to deny relief.

Perillo tendered evidence that Skelton’s August 1997
di sbarnment resulted fromhis decisionto lie to a client about the
status of the client’s crimnal appeal from federal conviction
Unfortunately for Skelton, the client tape recorded Skelton’s
assertions that the client’s appeal was pending, that Skelton had
presented oral argunent to an interested Fifth Grcuit panel, and
|ater, that the client’s conviction had been affirnmed on appeal.
In fact, the client’s appeal had been dism ssed for want of

prosecution nonths before Skelton began telling the client about
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the fictitious oral argunent and affirnmance. There are tape
recordi ngs of these conversations in the record. Even when the
client confronted Skelton about the appeal being dism ssed nonths
before, Skelton told the client he had attended oral argunent and
that sone unidentified | awer naned “Geg” nust have dropped the
ball. Perillo argued that the newy di scovered evi dence was hi ghly
probative with respect to Skelton’s credibility. Perillo also
reargued her substantive argunents for relief.

In March 1998, the district court granted Perillo’s notion to
reopen the evidence and for reconsideration. |In the sane order,
the district court vacated its earlier judgnent denying relief.
The district court again granted discovery and set a second
evidentiary hearing for May 21, 1998. At this hearing, Skelton
admtted that he lied to his client about the appeal nade the
subj ect of the disciplinary proceedi ngs against him The two tape
recorded conversations were played. Skelton also testified that
there are tinmes when you cannot be truthful with a client. Skelton
had previously testified to the sane effect in another disbarnent
proceedi ng, in which Skelton offered testinony defendi ng another
| awer who delayed telling a crimnal defendant that charges had
been dropped for a nunber of nonths to keep |everage over the
client for the <collection of a fee. Skelton’s testinony
established that his |icense had been reinstated, pending fina

di sposition of the disciplinary proceedings.® The hearing ended

8 Skel t on has since been permanently and finally disbarred
by the Texas State Bar because of conduct giving rise to two
different conplaints against him the ol dest of which dates back to
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with the argunents of counsel relating to the relative inportance
of Skelton’s credibility.

This tinme there were no post-hearing briefs, and on June 18,
1998, the district court entered a final judgnent vacating
Perillo s conviction and her death sentence. The district court
f ound:

Skelton’s credibility is questionable. During his
testinony in this proceeding he admtted to and
defended his practice of sonetines lying to his
clients. One such episode, which he attenpted to
explain but did not defend, is the basis for
current State Bar disciplinary proceedi ngs agai nst
him in which his disbarnent has been sought.
The district court phrased its findings to express doubt about the
veracity of Skelton’s representations that he never spoke to his
client Fletcher about the facts of her case at her trial, or when
he negotiated inmmunity for her during Briddle's trial, or when she
returned to testify against Briddle and stayed in his hone, or at
any other tinme prior to the evening before her testinony in
Perillo s second trial. The district court further noted the
substantial personal relationship between Skelton and Fletcher,
“that had arisen out of Skelton’s successful defense of Fletcher
and his later participation as her surrogate father at her
weddi ng.” The district court agreed with our Court’s prior
statenent that Skelton’s close friendship with Fletcher, while not

necessary to the decision, “confirnms the reality of the conflict of

interest position in which Skelton placed hinself.” Perillo I, 79

1992. In one of those matters, Skelton sought the paynent of fees
from an indigent defendant that he was court appointed to
represent.

41



F.3d at 451 n. 13.

Wth respect to the actual conflict issue, the district court
hel d that Skelton owed Fl etcher a continuing duty of |oyalty based
upon his former and concurrent representation of Fletcher. Had
Skelton inpeached Fletcher’s testinony, she could have been
prosecuted for perjury. By not inpeaching Fletcher’ s testinony,
Skel ton made a choice not to pursue a plausible defensive strategy
that could have had significant inpact with respect to Perillo's
puni shnent .

The district court persuasively contrasted Skelton’s deci sion
to secure independent counsel for Fletcher on the potential for
conflicts with Skelton’s failure to |ikew se protect or informhis
other client, Perillo, about either the details of Skelton's forner
representation of Fletcher or the details of Skelton’s ongoing
relationship with Fletcher, let alone her rights in the event of a
conflict of interest. The district court further found, as a
matter of fact, (1) that Skelton guided Fletcher’s cross-
exam nation wth |eading questions throughout, (2) that Skelton
elicited details concerning his former representation of Fletcher,
(3) that Skelton elicited testinony that Fletcher had net with the
victims nother about possibly helping in the prosecution of
Briddle, (4) that Skelton nade a careful record of the fact that he
had not discussed the facts of the case with Fletcher before the
previ ous eveni ng, and (5) that Skelton’ s cross-exam nation reveal ed
a host of extraneous bad acts by Perillo and essentially repeated

the nost damaging portions of the state’'s direct. Despite
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Perillo s persistent demands that Skelton cross-exam ne Fletcher
regarding her nore extensive involvenent in the crime, which
neither Skelton nor Pelton deny, Skelton did not attenpt to
discredit or mnimze Fletcher’s testinony in any way. The
district court discounted Skelton’ s assertion that Fletcher wanted
to help Perillo, citing Fletcher’s testinony that she was “pl eased”
with the outconme of Perillo' s trial.

Wth respect to adverse effect, the district court found that
Skelton’s conflict affected his performance as Perill o s counsel,
both on the issue of guilt and on the issue of punishnment. The
district court identified at least three plausible alternative
defensi ve strategies or tactics that coul d have been enpl oyed, but
were not because of Skelton's conflict of interest. Those three
were: (1) adducing evidence that Fletcher had bl ood on her jeans
when arrested, indicating a nore active role in the nurders and
t hereby i npeaching Fletcher’s credibility; (2) pointing out to the
jury that Perillo turned Fletcher and Briddle in to the police,
giving Fletcher a notive for incrimnating Perillo; and (3)
i npeaching Fletcher’s testinony with her prior inconsistent
statenment to Denver Police that she | ast saw Banks when he | et her
off on the freeway, and that as far as she knew, Banks was alive
and well. The district court also identified at | east two points
where Skelton’s performance was inpaired as a result of the
conflict: (1) when Skelton permtted Fletcher to further
incrimnate Perillo by eliciting testinony fromFl etcher regarding

Perillo's alleged participation in a variety of extraneous
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of fenses; and (2) when Skelton protected Fletcher froma rigorous
cross-exam nation by reviewi ng his cross-exam nation with Fl etcher
prior to her testinony. The district court found that each of
t hese exanpl es of adverse effect was proven by a preponderance of
t he evi dence.

The Director filed a notion for reconsideration which was
denied. The Director’s tinely notice of appeal foll owed.

| V.

The parties’ argunents on the i ssue of actual conflict depend
in large part wupon the distinction between concurrent and
successive representation. Several of our sister circuits have
drawn such a distinction in Sixth Arendnent conflict of interest
cases, holding that an actual conflict may be nore difficult to
prove when it arises from the context of successive or serial
representation rather than concurrent representation. See, e.g.,
Freund v. Butterworth, 165 F. 3d 839, 859 (11th Gr.), cert. denied,
120 S. . 57 (1999); Maiden v. Bunnell, 35 F. 3d 477, 480 (9th G r
1994); MConico v. Al abama, 919 F.2d 1543, 1546 (11th Cr. 1990).
But see Church v. Sullivan, 942 F.2d 1501, 1511 (10th Cr. 1991)
(rejecting the view that successive representation cases are
necessarily nore difficult to prove). The Director seeks to rely
upon this distinction, by placing Perillo s claimsquarely in the
category of those cases involving exclusively successive, rather
t han concurrent, representation. The problemis that, even if the
Director were correct that this case involved purely successive

representation, a prem se with which we do not agree, Perillo would
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still be entitled to relief.

The Director first argues that Perillo's claim is Teague-
barred because Cuyler does not clearly apply to cases involving
successi ve, as opposed to concurrent, representation. W disagree.
Cuyl er has never been limted to concurrent representation cases in
this circuit. Indeed, our nost recent en banc treatnent of Cuyler
expressly extends Cuyler to all cases of nultiple representation,
whet her successive or concurrent. See Beets v. Scott, 65 F.3d
1258, 1265 (5th Gr. 1995) (en banc) (“Strickland offers a superior
framewor k for addressing attorney conflicts outside the nmultiple or
serial client context.”) & id. at 1265 n.8 (“Cuyler has been
routinely applied to cases in which an alleged attorney conflict

resulted fromserial representation of crimnal defendants as well

as sinultaneous nultiple representation. . . . For conveni ence, we
denom nat e bot h of t hese situations as ‘“mul tiple
representation.””). Moreover, Cuyler itself can be viewed as a
serial or successive representation case. In Cuyler, three

def endants were represented by the sane two | awers at the three
def endants’ successive trials for the sane of fense. Wen the first
defendant was tried, counsel rested after presentation of the
state’s case and w thout presenting a defense. See Cuyler, 100 S.
. at 1712. Although the two | awyers | ater di sagreed as to why no
defense was presented in the first trial, one of the |awers
testified that he did not want to present a defense in the first
trial because it would prejudice the remaining two cases by

exposi ng potential defense witnesses. See id. at 1713. The first
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defendant filed suit arguing that his right to conflict-free
counsel was i npaired. The Third CGrcuit granted relief on the
basis that the multiple representation involved a “possible”
conflict of interest. The Suprene Court vacated, but renmanded for
reconsi deration of whether the successive representation of the
three defendants created an actual, as opposed to possible,
conflict of interest. See id. at 1719. G ven that Cuyler has
routinely been applied to cases i nvol vi ng successi ve
representation, the Director’s position that Perillo's claimis
ei ther not governed by Cuyler or is Teague-barred because her claim
is not clearly governed by Cuyler is without nerit.

Several circuits have established a separate standard for
successi ve, as opposed to concurrent, representation, holding that
an actual conflict nmay not be shown absent proof (1) that counsel
actually learned particular confidential information in the course
of the prior representation, or (2) that there is a substantia
rel ati onshi p between the forner and subsequent representations, or
(3) that counsel otherwi se divided his loyalties. See, e.g., Enoch
v. Gamey, 70 F.3d 1490, 1496 (7th Cr. 1995); Maiden, 35 F.3d at
480; see also Freund, 165 F. 3d at 859 (applying a nore narrow test
requi ring proof (1) that counsel |earned confidential information
during the course of the first representation, or (2) that thereis
a substanti al relationship between the first and second
representations). The distinction drawn in these cases between
concurrent and successive representation is premsed in part upon

anal ogous ethical rules, which may be informative but are not
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determnative with respect to whether there is an actual conflict
for Sixth Amendnent purposes. See Strickland, 104 S. . at 2065.
The distinction is also prem sed upon generalizations about the
factual context that tends to be associated with each type of
claim 1In aclaiminvolving concurrent representation, thereis an
obvious tenporal relationship and the substantive relationship
between the two representations may al so tend to be closer. See,
e.g., United States v. Milpiedi, 62 F.3d 465, 467-68 (2d Cr.
1995); Nealy v. Cabana, 782 F.2d 1362, 1363-65 (5th Cr. 1986).
Simlarly, in a case of successive representation, both the
t enpor al and substanti ve relationship bet ween t he t wo
representations may be quite renote. See, e.g., Enoch, 70 F. 3d at
1495-97. Those generalizations may not, however, hold universally
true. See United States v. Wnkle, 722 F. 2d 605, 609-12 (10th Cr
1983); see also Church, 942 F.2d at 1511 & n.8 (rejecting focus
upon whet her nultiple representati ons were concurrent or successive
in favor of a focus upon the relationship between the nmultiple
representations).

Qur Court has not definitively enbraced the theory that there
is any real and inviolate substantive difference between conflicts
of interest arising in the context of successive, as opposed to
concurrent, representations. |Instead, we have i n each case focused
upon the “guiding principle in this inportant area of Sixth

Amendnent jurisprudence,” which is whether counsel’s all egiance to
t he accused was conprom sed by conpeting obligations owed to ot her

clients. Alvarez, 580 F.2d at 1255, 1258. That is not to say that
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those factors enployed in the threshold tests enployed by our
sister circuits are without inport in our own precedent. A
conflict of interest may exist by virtue of the fact that an
attorney has confidential information that is helpful to one client
but harnful to another. See United States v. Placente, 81 F.3d
555, 559 (5th Cr. 1996) (collecting cases). Li kewi se, we have
relied upon the relationship between the subject matter of the
multiple representations when determ ning whether counsel was
burdened by an actual conflict. See, e.g., Russell v. Lynaugh, 892
F.2d 1205, 1214 (5th Gr. 1989); see also Alvarez, 580 F.2d at 1259
(stating principle and collecting consistent cases). This Court
has also relied upon the tenporal relationship between the prior
and subsequent representations. Were the prior representation has
not unanbi guously been termnated, or is followed closely by the
subsequent representation, there is nore likely to be a conflict
arising fromdefense counsel’s representation of the first client.
See, e.qg., Stephens v. United States, 595 F. 2d 1066 (1977). \Were,
on the other hand, defense counsel’s prior representation
unanbi guously term nated before the second representation began,
the possibility that defense counsel’s continuing obligationto his
former client will inpede his representation of his current client
is generally rmuch ower. See, e.g., Vega v. Johnson, 149 F. 3d 354
(5th Gr. 1998), cert. denied, 119 S. . 899 (1999). This Court
has also relied upon the character and extent of the prior
representation. \Wiere the prior representation involved a form

and substantial attorney-client relationship, a finding of actual
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conflict is nore |likely. See, e.g., Alvarez, 580 F.2d 1251;
Castillo v. Estelle, 504 F.2d 1243 (5th Cr. 1974). Wher e,
however, defense counsel’s involvenent in the prior representation
was either transient or insubstantial, we have been | ess inclined
to find an actual conflict. See United States v. divares, 786
F.2d 659, 663 (5th Gr. 1986). Thus, whether the facts of a
particul ar case give rise to an actual conflict depends, not so
much upon the | abel used to define the attorney’s conflict, as upon
these and any other factors that illum nate whether the character
and extensiveness of the prior representation were such that
counsel is prevented “by his interest in another’s welfare from
vigorously pronoting the welfare of his [current] client.” Vega,
149 F.3d at 360.

The Director argues that we shoul d abandon this nmulti-factoral
approach and adopt a nore limted fornulation restricting nore than
even our sister circuits when an actual conflict nmay exist in a
case invol ving successive representation . The Director nmaintains
that an attorney’s loyalty to his current client can never be
fettered by any inconsistent duty owed to a forner client, absent
proof that counsel obtained confidential information during the
course of the first representation. Stated differently, the
Director maintains that a | awyer can never owe any duty to a forner
client aside fromthe duty to preserve confidential informtion.
The Director then relies upon evidence that Skelton never obtai ned
any confidential information fromFl etcher for the | egal concl usion

t hat Skel ton coul d not have been burdened by an actual conflict.
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We disagree with both the factual premse and the |egal
conclusion of the Director’s argunent. The rather remarkable
proposition that Skeleton l|learned no confidential information
during the course of his Ilengthy professional and persona
relationship with Fletcher depends upon the testinony of Skelton
hi nsel f. Skelton’s testinony on this point is significantly
underm ned by Skelton’s additional testinony and Gray’ s testinony
t hat good crimnal practice would have required that he di scuss the
facts of the case, at least to sone extent, with Fletcher, and by
certain then-applicable ethical rules that would have required
Skelton to discern what Fletcher knew about the crines. See ABA
STANDARDS FOR CRI M NAL JUSTI CE, Standard 4-3.2(a) (providing that
the attorney for the accused should “seek to determ ne all rel evant
facts known to the accused” as soon as practicable). What ever
remai ning weight that evidence could be given is conpletely
destroyed by the anple evidence in this record that Skelton
endorses the practice of lying in a professional context where the
truth does not suit. The district court expressly found Skelton’s
testinony to be incredible. W agree, and therefore reject
Skelton’s incredible testinony that he never obtained any
confidential information from Fl etcher.

Moreover, even if Skelton’s incredibletestinony were credited
as being truthful, that evidence establishes only that Skelton
never obtained any confidential information directly fromFl etcher
herself. But an attorney’s duty of confidentiality is broader than

just client communications, and extends to all confidential
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information, whether privileged or unprivileged, and whether
learned directly from the client or from another source. See
Brennan's, Inc. v. Brennan's Restaurants, Inc., 590 F.2d 168, 171-
72 (5th Cr. 1979) (discussing scope of duty of confidentiality
under ABA standards); see also Douglas v. DynMcDernott Petrol eum
Qperations Co., 144 F.3d 364, 369-70 (5th Cr. 1998) (discussing
scope of the duty of confidentiality under simlar Louisiana
ethical rules), cert. denied, 119 S. C. 798 (1999). To the extent
that the relevant ethical standards are probative on the issue of
actual conflict, we note that that was the scope of the duty of
confidentiality when Perillo was tried,® and remai ns the scope of
t hat duty today.!® Thus, Skelton’s testinony that he never | earned
any confidential information directly fromFletcher is sinply not
probative with respect to whether Skelton |earned confidential
i nformati on about Fletcher’s case during the course of his | engthy
prof essional relationship with Fletcher.

W likewse reject the Director’s legal conclusion that an

o See ABA MODEL CODE OF PROFESSI ONAL RESPONSI BI LI TY DR 4-
101 (requiring an attorney to preserve privileged “confidence[s],”
as well as unprivileged "secrets") & id. Canon 4, EC4-4 (providing
that an attorney’s duty of confidentiality “exists wthout regard
to the nature or source of the information or the fact that others
share the know edge”). Texas adopted the ABA Mdel Code of
Prof essional responsibility in 1969. See TEXAS CODE OF
PROFESSI ONAL RESPONSI BI LI TY DR4-101 & id. Canon 4, EC-4 (sane).

10 See ABA MODEL RULE OF PROFESSI ONAL RESPONSIBILITY 1.6 &
cnt. 5 (“The confidentiality rule applies not nerely to matters
comunicated in confidence by the client but also to al
informationrelating to the representation, whatever its source.”).
Texas adopted the Model Rules in 1990. See TEXAS DI SCl PLI NARY RULE
OF PROFESSI ONAL CONDUCT 1.05(a) & cnt. 4 (extending Rule 1.05 to
both privileged information furnished by the <client and
unprivileged information relating to the client).
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attorney’s possession of confidential information is the only
factor of any inportance when exam ning whether an attorney’s
successive representation of nultiple defendants in the sane
crim nal episode deprived the second client of his or her Sixth
Amendnent rights. The Director is essentially arguing that an
attorney can take an adverse position undermning the attorney’s
prior work the nonent (or as in this case, within a few hours
after) concurrent representation ends, and without regard to
whet her there has been a waiver of the conflict on the record, so
long as there is no confidential information to protect. Such an
approach would be inconsistent with our own precedent, the
applicable ethical rules, and every other <circuit to have
specifically addressed the issue. While we have not expressly
adopted a rul e providing that proof of a substantial and particul ar
relati onshi p between two successive representati ons may, together
w th additional evidence, support a finding of actual conflict, we
have cl early and unanbi guously relied upon the rel ati onshi p bet ween
mul ti pl e representati ons when exam ni ng whet her an attorney’s dual
relationship with two or nore clients infringed upon a defendant’s
Si xth Arendnent right to the effective assistance of conflict-free
counsel . See Russell, 892 F.2d at 1214; divares, 786 F.2d at 663;
Martinez, 630 F.2d at 362; see also Alvarez, 580 F.2d at 1254,
1257. W have also relied upon the “substantial rel ationship” test
when reviewing a forner client’s notion to disqualify counsel from
pursui ng successive and potentially adverse representation of

another client incivil cases. See, e.g., Inre Anerican Airlines,
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972 F.2d 605, 614-16 (5th Gr. 1992) (“This CGrcuit adopted the
substantial relationship test before the pronmul gation of the Rul es
of Professional Conduct.”). In that context, “[o]lnce it 1is
established that the prior matters are substantially related to the
present case, the court wll irrebuttably presune that relevant
confidential informati on was di scl osed during the forner period of
representation.” 1d. at 614.

The Director relies upon the irrebuttable presunption arising
in the «civil disqualification context to argue that the
“substantial relationship” test isreally nothing nore than a rule
of proof designed to avoid difficult evidentiary hurdl es associ at ed
W th proving that counsel obtained confidential information in the
course of the first representation, which may be disclosed in the
course of the second representation. W disagree. W have refused
to “reduce the concerns underlying the substantial relationship
test to a client’s interest in preserving his confidential
information.” |d. at 616-18. To the contrary, the substantia
relationship test is concerned with both “a lawer’s duty of
confidentiality and his duty of loyalty” to a former client. Id.
at 619.

The relevant ethical standards |ikew se distinguish between
the attorney’s duty not to reveal confidential information obtained
in the course of a prior representation in the course of a second
representation and an attorney’s duty not to represent adverse
interests in the sane or a substantially related matter. For

exanpl e, ABA Mddel Rule of Professional Conduct 1.9 contains a
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bl anket provi sion prohibiting an attorney fromaccepti ng subsequent
enpl oynent adverse to the interests of a forner client in the sane
or a substantially related matter. See ABA MODEL RULE OF
PROFESSI ONAL CONDUCT 1.9 & cnts. 1, 6, & 10 (di stinguishing between
the duty of confidentiality and the duty to refrain from
underm ning the work product produced for the fornmer client or
advocating for aninterest that is materially adverse to the forner
client). Simlarly, Texas Disciplinary Rule of Professiona

Conduct 1.09 prohi bits subsequent enploynent in a matter adverse to
the fornmer client, not just when the subsequent representation w ||

probably i nvol ve t he di scl osure of confidential information | earned
inthe course of the fornmer representation, but al so when counsel’s
representation of the second client will call the validity of the
| awer’s services or the work product produced for the forner
client into question, or when counsel will be representing adverse
interests in the sane or a substantially related matter. TEXAS
Dl SCl PLI NARY RULES OF PROFESSI ONAL CONDUCT  1.09(a)(1-3).
Simlarly, although the fornmer Mdel Code of Professional

Responsibility did not expressly address an attorney’ s duty of
loyalty to a fornmer client, we have held that such a duty was
inplicit in certain provisions of the Code. See id. at 618
(addressing Canon 9 of the MODEL CODE OF PROFESSI ONAL
RESPONSI BI LI TY, Canon 9); see al so ABA MODEL RULE OF PROFESSI ONAL
CONDUCT DR 5-105 nn. 36-37 (extending to rule prohibiting
representation of “differing interests” to the successive

representation context). Thus, contrary to the Director’s
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ar gunent , our Sixth  Amendnent precedent, our anal ogous
di squalification precedent, and the rel evant ethical standards al
support the proposition that Skelton owed Fletcher, his forner
client, not just a duty to preserve any client confidences, but
al so a duty to avoid accepting enploynent that was adverse to her
interests in the sanme or a substantially related matter. At the
sane tinme, Skelton owed Perillo, his client facing capital charges,
a duty of loyalty, which enconpassed a duty to avoid conflicts of
interest by refusing subsequent enploynent advocating materially
adverse interests, see, e.g., Strickland, 104 S. C. at 2065;
Cuyler, 100 S. Ct. at 1717, and a duty to zeal ously advocate on her
behal f, unhanpered by any conpeting commtnents to other clients,
see, e.g., Nealy, 782 F.2d at 1365; Alvarez, 580 F.2d at 1254.

Havi ng set forth those general principles, we proceed to an
anal ysis of whether Skelton was burdened by an actual conflict
between the interests of his two concurrent clients in this case.

V.

An actual conflict my exist and the Constitution 1is
i nplicated when an attorney is placed or places hinself or herself
in a situation “inherently conducive to divided |oyalties.”
Castillo, 504 F.2d at 1245; Johnson v. Hopper, 639 F.2d 236, 238
(5th Gr. 1981) (internal quotations omtted); Zuck v. Al abama, 588
F.2d 436, 439 (5th Gr. 1979) (internal quotations omtted); see
al so Placente, 81 F.3d at 558. “An attorney who cross-exam nes a
former client inherently encounters divided |loyalties.” United

States v. Voigt, 89 F.3d 1050, 1078 (3d Cr. 1996); Lightbourne v.
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Dugger, 829 F.2d 1012, 1023 (11th G r. 1987); see also Stephens,
505 F.2d at 1070; Castillo, 504 F.2d at 1245 (involving
representati on of governnent w tness against second client). “In
t hese ci rcunst ances, counsel is placed in the equivocal position of
having to cross-exam ne his own client as an adverse witness. His
zeal in defense of his client the accused is thus counterpoised
agai nst solicitude for his client the witness.” Castillo, 504 F. 2d
at 1245. But, in keeping with the requirenent for an actual, as
opposed to a nere hypothetical or possible conflict, this Court has
al so hel d that sonet hing nore nust be shown to denonstrate that the
i nherent potential for conflict actually noved into the real mof an
actual conflict. See, e.g., Oivares, 786 F.2d at 663-64.

That “sonmething nore” is anply denonstrated in this case
Skelton represented Fl etcher at her own aggravated robbery trial,
a proceeding in which she originally faced the sane charge for the
sanme nurders arising from the sane facts as Perillo. Skelton’s
prior representation of Fletcher thus occurred in the sane, or at
the very least, in a very closely related crimnal matter. From
its inception, Skelton’s prior representation of Fletcher featured
the denigration of Perillo as a promnent factor. | ndeed,
Skelton’s strategy at Fletcher’'s crimnal trial was to devel op the
nmost egregi ous and i ncul patory evi dence of Perillo’s own guilt, and
by conparison, Fletcher’s innocence.

After Fletcher's trial, Skelton becane closely aligned with
thevictims interests, strongly encouragi ng Fl etcher’s invol venent

wth the victims famlies’ and their attenpts to independently

56



i nvestigate the crines. Wen Briddle cane to trial, Skelton

strongly encouraged Fletcher to volunteer her testinony. Skelton

successfully negotiated at |east use, and probably full
transactional, immunity in exchange for Fletcher’'s pre-trial
st atenent and subsequent testinony in Briddle’s trial. Thus, once

again, Skelton's work product in the course of his prior
representation of Fletcher led directly to the devel opnent and
preservation of the nost damaging evidence against Perillo,
evidence that clearly led to Perillo’ s conviction and ensured the
death penalty at Perill o s subsequent trial. Those circunstances,
and particularly the fact that Fletcher’'s immunity agreenent
(Skel ton’s work product in the prior representation) depended upon
the truthfulness of Fletcher’s incrimnating testinony against
Perill o, should have nade the potential for conflict obvious when
Pel t on appr oached Skel t on about representing Perill o.
Not wi t hst andi ng those circunstances, Skelton agreed to represent
Perillo. Having done so, Skelton imrediately called Fletcher to
apprise her of the situation. Skelton did not, however, inform
Perillo concerning the details of his past representation of
Fl et cher.

The inherent potential for conflict arising from Skelton’s
prior representation of Fletcher would never have cone to fruition
if Fletcher had not been subpoenaed to testify at Perillo's trial.
But she was, and at Fletcher’'s request, Skelton left Perillo’s
trial and went to California to represent Fletcher’s interests.

Thus, Skelton agreed to represent the state’s star wtness after
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Perillo' s trial began, and this is not a case of purely serial
representation. See Perillo |, 79 F.3d at 449. %

As Fl etcher’s counsel at the California hearing, Skelton owed
Fl etcher the “unfettered duty of conplete, legitinmte support, not
the task of underm ning and tearing down” her credibility or his
earlier work on her behalf. Stephens, 595 F.2d at 1070; see al so
United States v. Wnkle, 722 F.2d 605 (10th G r. 1983) (vacating
conviction and remanding for determ nation of whether potentia
conflict blossomed into actual conflict where defense counsel
previously represented governnent wtness in a related civil
di spute); Alvarez, 580 F.2d at 1258 (recognizing the “conflict
i nherent in all ow ng defense counsel to sinultaneously to advise a
codef endant who has agreed to testify for the governnent.”); United
States v. Mahar, 550 F.2d 1005, 1008-09 (5th Gr. 1977) (sanme). “A
| awer's role enconpasses nuch nore than sinply advising a
prospective witness to tell the truth; he nust take additiona
steps to prepare him[or her] to testify.” Alvarez, 580 F.2d at
1258; see also id. (“It is during this preparatory stage that
def ense counsel is torn between serving the witness' best interests
in fully cooperating with the governnment in supplying credible
testinony and the accused's obvious desire to discredit the

W t ness' testinony. The Constitution does not countenance such

Yn Perillo |, we characterized Skelton's representation of
Fl etcher in California and Perillo at trial as “concurrent,” 79
F.3d at 448, and “sinultaneous,” id. at 449. Wile not essenti al

to our disposition, we reiterate here that we reaffirm on the
basis of the entire record as supplenented on renmand, that this
case i nvolves both concurrent as well as successive representation
by Skel ton.
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divided loyalties.”). Although both of Skelton’s clients wanted to
avoid Fletcher’'s testinony, their reasons for doing so were very
different. Once Fletcher was directed to return to Texas, that
potential conflict between the two wonen’s interests ripened into
an actual conflict. From that nonent on, Fletcher needed to
testify, as she did at Briddle's trial, that she was not in the
house when the nurders occurred. Perillo needed to show that
Fl etcher was nore actively involved in the offenses, to inpeach
Fletcher’s credibility, to mnimze the effect of her testinony,
and to highlight the disparity in punishnent for conparable
conduct .

Skelton was | aboring under an actual conflict because he had
to choose between underm ning the work product resulting fromhis
prior representation of Fletcher by exposing her to perjury charges
and vigorously pursuing the inpeachnent of Fletcher. Perillo has
establi shed that Skelton either knew or shoul d have known prior to
Fletcher’s testinony that Perillo s version of the facts refl ected
a nore active involvenent by Fletcher. That information was
hel pful to Perillo, in that it would further Skelton’'s trial
strategy by denonstrating that Briddle had even greater contro
over Fletcher and by highlighting the potential disparity between
Fletcher’ five year probated sentence and the potential death
sentence in Perillo s case. That information was potentially
devastating to Fletcher, in that proof that she was nore actively
i nvolved than she had admtted at Briddle s trial would, at the

very | east, subject her to crimnal perjury charges. See Pl acente,
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81 F.3d at 558-59 (an actual conflict nmay exist when “counsel’s
i ntroduction of probative evidence or plausible argunents that
woul d significantly benefit one defendant woul d damage t he def ense
of another defendant whom the sane counsel is representing’);
Perillo I, 79 F.3d at 447 (an actual conflict may exi st “when one
client woul d benefit by a person testifying and one client woul d be
harmed by it.”); Nealy, 782 F.2d at 1365 (“A defendant is entitled
to an attorney who can nake a decision to use or not to use
testinony unfettered by the effect of that decision on his other
client’s case.”) (internal alternations and quotations omtted).
Further, Fletcher was testifying pursuant to a grant of imrunity
t hat was either negoti ated by Skel ton or obtai ned during the course
of his representation of Fletcher. An actual conflict exists when
“counsel, wunknown to the accused and wthout his J[or her]
know edgeabl e assent, is in a duplicitous position where his [or
her] full talents as a vigorous advocate having the single aimof
acquittal by all neans fair and honorable are hobbled or fettered
or restrained by commtnents to others.” Al varez, 580 F.2d at
1254. Once Fl etcher took the stand, Skelton was in no position to
underm ne the validity of Fletcher’s immunity agreenent, which was
either negotiated by him or obtained during the course of his
representation of Fletcher. See Stephens, 595 F.2d at 1070; see
al so Wnkle, 722 F.2d 605.

Skelton’s agreenent to represent Fletcher after Perillo’s
trial began makes this case nost closely anal ogous to those cases

in which counsel is still actively representing the potentially

60



adverse interest close to or during trial. In such cases, as in
this one, the actual conflict is nost apparent when defense counsel
cross-examnes the forner client. For exanple, in Alvarez, 580
F.2d 1251, defense counsel represented nultiple clients in a drug
conspi racy case. All of counsel’s clients except one pleaded
guilty. Wen the governnent identified two of defense counsel’s
former clients as potential governnment w tnesses in the remaining
defendant’s trial, counsel represented those forner clients in a
motion to resist testifying at the remaining defendant’s trial
See id. at 1254. Counsel lost the battle when, as in Perillo’'s
case, the governnent agreed to grant the two testifying clients
immunity. The Court held that, at this point, and even before the
trial started, there was an actual conflict arising out of
counsel’s “irreconcil able task of at once bolstering [to protect
their rights under their plea agreenent] and discrediting [to
protect the rights of the remaining defendant] the testinony” of
the two potential witnesses. 1d. at 1257. W expressly held that
even the pre-trial conflict would be sufficient to support its
deci sion reversing the convictions. See id. Counsel then went on
to conduct a very limted cross-exam nation of his forner clients.
See id. at 1258.

As in Alvarez, this case involves defense counsel’s active
representation of afornmer client’s interests while that client was
on the stand testifying agai nst defense counsel’s current client.
Skelton’s own testinony, as well as the remai ning record evidence,

denonstrates that Skelton thought he could avoid the obvious
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conflict with a strategy intended to reconcile Fletcher’s and

Perillo s divergent interests. Thus, Skelton started with the
prem se that Fletcher’'s testinony was “set in stone,” which
simul taneously protected Fletcher’'s interests and |limted the

defensive theories available to Perillo. The bl ended result of
Skelton’s choice was anillogical andinternally inconsistent trial
strategy that eludes precise statenent and, as devel oped supra, is
sinply not borne out in the record.

Finally, we note that an actual conflict may exist when an
attorney represents two clients whose interests in the outcone of
a matter are different. See Perillo I, 79 F.3d at 447. That
Perillo and Fletcher had divergent interests with respect to the
outcone of Perillo’ s trial is nmade painfully obvious by Fletcher’s
testinony that she was “pleased” with the outcone of Perillo' s
trial and that she does not care whether Perillo gets the death
penal ty. Li kewi se, Skelton’s continuing relationship wth
Fl etcher, even to the point of obstructing Perillo s access to
Fl etcher for purposes of this habeas proceeding, highlights the
reality of his two client’s divergent interests in the outcone of

Perillo s trial.??

12 We continue to believe that Skelton’s personal
relationship with Fletcher confirnms the reality of Skelton’'s
conflicted position. See Perillo I, 79 F.3d at 451 n.13. The

Director argues that this Court’s reliance upon Skelton’ s personal
relationship wth Fletcher as a basis for finding an actual
conflict is precluded by this Court’s en banc opinion in Beets. 1In
Beets, this Court limted the application of Cuyler tothe nultiple
representation context, holding that Cuyl er does not apply when the
al l eged conflict is between counsel’s personal interests and his

professional duty to the accused. See Beets, 65 F.3d at 1271-73.
| nstead, Cuyler applies only when there is an actual conflict
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The Director nmai ntains that any actual conflict was conpletely
dissipated by WIIl Gay’' s appearance on Fletcher’'s behalf at
Perillo s trial. W disagree. The record establishes that Skelton
continued to actively represent Fletcher’s interests, even after
Fletcher’s afternoon neeting with Gray. |ndeed, Skelton protected
Fl etcher fromperjury charges and ensured that Fl etcher’s testinony
woul d be consistent with her prior testinony by refreshing her
recollection in a private consultation the night before her
testinony. Skelton also ignored his duty to Perillo and protected
Fletcher’s interests by refusing Perillo’s demands t hat he questi on
Fl et cher on inconsistencies and fal sehoods in her testinony that
Perillo has testified were intended to nmake Perillo | ook |ike the
ringl eader and to mnimze Fletcher’s own i nvol venent. See W nkl e,
722 F.2d at 609 (the inherent danger when counsel proposes to
cross-examne a forner client “is in what the advocate finds
hi msel f conpelled to refrain from doing”) (internal quotations
omtted). Significantly, although Gay appeared briefly at
Perillo’ s trial on Fletcher’'s behalf, both Skelton and Fletcher
rejected Gay’'s only substantive advice by refusing to pursue a

course that would permt Fletcher to invoke her attorney-client

bet ween the adverse interests of two or nore clients. Id. W are
not persuaded that Beets requires the conclusion that an attorney’s
personal relationship with a client is always inmmterial when
determ ning whether counsel |abored under an actual conflict
between the interests of the two clients. Nonetheless, we need not
resolve the precise scope of Beets in this case because our
decision that there was an actual conflict in this cases does not
depend upon Skelton’s personal relationship with Fletcher. There
is anpl e evidence to establish that conflict wthout reliance upon
t he nore subjective aspects of Skelton’s relationship with Fl etcher
and her famly.
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privilege. Instead, Skelton coached Fl et cher through an el abor at ed
version of her prior testinony, once again elevating her interests
over Perillo’s by ensuring that Fletcher’'s prior testinony went
unchal | enged. While Skelton’s continued advice to Fletcher the
evening before the trial and coached cross-exam nation at tria
technically occurred wthin that exceedi ngly narrow w ndow of ti ne,
indeed a matter of hours, that WIl Gay at |east ostensibly
replaced Skelton as Fletcher’s | awer, Skelton’s relationship with
Fletcher during that time was at |east the type of functiona
equi valent of representation that nmay give rise to fiduciary
duties. See Beets, 65 F.3d at 1267 (noting that Wod v. Ceorgia,
101 S. C. 1097 (1981) did not clearly state whether one of the
conpeting obligations in that case arose froma fornmal attorney-
client relationship, and stating that “the | awer was at l|least in
the functional equivalent of a joint representation”); see also
United States v. Malpiedi, 62 F.3d at 467-69 (finding that counsel
was burdened by an actual conflict arising fromcounsel’s inform
advice to a grand jury witness notwithstanding the attorney’s
opinion that there was no attorney-client relationship, that his
communi cations with the witness was solely for the purposes of
assisting his client, and that the witness was “fair-gane” for
cross-exam nation”); Querner v. R ndfuss, 966 S.W2d 661, 667-68
(Tex. Ct. App.--San Antonio, wit denied) (recognizing that an
attorney’s advice may give rise to an informal fiduciary duty even
when no formal attorney-client relationship is forned). That

Skel t on asked someone else to consult with Fletcher on a limted
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i ssue and then rejected that | awer’s advice cannot, in this case,
vitiate the obvious conflict arising from Skelton's prior,
concurrent, and in fact continuing relationship with Fletcher.
The Director also argues that any duty owed to Fletcher was
obvi ated by her consent to Skelton’s dual representation, or by her
wai ver of the attorney-client privilege between she and Skelton
Contrary to that position, thereis no evidence in this record that
Fl et cher made an i nf ormed deci sion to consent to Skelton’s diligent
representation of Perillo, even if that representation would serve
to conprom se her own interest. Li kewi se, there is no record
evidence that Fletcher intentionally waived her attorney-client
privilege. More inportantly, the Director’s argunents in this
regard derail the relevant inquiry by focusing exclusively upon
those ethical rules intended to protect the interests of a forner
client for the proposition that a subsequent client sinply has no
interests to protect. The point is not whether Skelton’s
obligation to Fletcher may, with the benefit of hindsight, be
technically negated. Rather, the point is whether Skelton
conprom sed his duty of loyalty and zeal ous advocacy to Perill o by
choosi ng between or attenpting to blend the divergent interests of
his fornmer and current client. See Strickland, 104 S. C. at 2064-
67; Cuyler, 100 S. . at 1718-19; Alvarez, 580 F.2d at 1255, 1258.
The injury arising from such a conpromse is not |essened by a
show ng t hat counsel did not simnultaneously tranple upon the rights
of his or her fornmer client. | ndeed, the very essence of a

conflict of interest is that it requires counsel to nake a choice
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bet ween conpeting interests, and Perillo would not be able to show
adverse effect if Skelton had not chosen Fletcher’'s interest over
her own. Therefore, while we consider Skelton s continuing duties
of confidentiality and loyalty to Fletcher to be strong and
i nportant evidence of Skelton’s actual conflict inthis case, we do
not hold that a habeas petitioner can never prevail in a case
i nvol vi ng successi ve representati on absent proof that counsel owed
sone di screte and unavoi dable I egal duty to the fornmer client. Qur
focus nmust remain at all tinmes upon the adequacy of the conpl ai ni ng
defendant’ s representation. See Strickland, 104 S. C. at 2064-67;
Cuyler, 100 S. C. at 1718-19; Alvarez, 580 F.2d at 1255,

We enphasi ze that this is not a case where the defendant sat
idly by without conplaint as to the substance of the governnent
W t ness’ testinony, or where the defendant actually agreed with or
relied upon the governnment witness’ testinony. See Al varez, 580
F.2d at 1259 (finding conflict where defendant vociferously
objected to the substance of the first client’s testinony and
stating that there is no actual conflict where the defendant agrees
with or concedes the substance of the first client’s testinony).
Perillo vigorously protested the accuracy of Fletcher’s testinony
as it was occurring and urged Skelton to cross-exam ne Fletcher
on particular factual issues relating to Fletcher’'s own
i nvol venent. Likewise, this is not a case in which the defendant,
fully informed of the relationship between her counsel and the
state’s wi tness, nonetheless insisted upon representation by a

particular |awer, only to turn around and claim on coll ateral
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review that such representation was constitutionally deficient
See, e.g., United States v. Casiano, 929 F. 2d 1046 (5th Cr. 1991);
Oivares, 786 F.2d 659. Perillo’ s objection to counsel regarding
t he substance of Fletcher’s testinony and her |awer’s refusal to
follow her instructions are anply supported in this record.

We affirmthe district court’s conclusion that Perillo has
established by a preponderance of the evidence that Skelton was
“torn in his loyalty and unable to nake a decision purely in the
interest of [Perillo] . . . to whomhe owed undi vi ded al | egi ance.”
Nealy, 782 F.2d at 1366. Havi ng established that Skelton’s
representation of Perillo at trial was burdened by an actual
conflict, we now exam ne whether that conflict adversely affected
Skelton’s representation of Perillo at trial.

VI,

Cuyler’s adverse effect standard is set intentionally |ower
than Strickland s actual prejudice standard. Under Strickland, a
petitioner nust “showthat there is a reasonable probability that,
but for counsel’s wunprofessional errors, the result of the
proceedi ng woul d have been different.” Strickland, 104 S. C. at
2068. Under Cuyler, the focus is upon whether the actual conflict
bur deni ng counsel ’ s performance had an actual and adverse effect on
counsel’s performance. Once it is established that there was an
adverse effect on counsel’s performance, prejudice, in terns of an

effect on the outcone of the defendant’s trial, is presuned. See
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Beets, 65 F.3d at 1265.1

An adverse effect on counsel’s performance may be shown with
evi dence t hat counsel's judgnent was actually “fettered by concern”
over the effect of certain trial decisions on other clients.
Perillo I, 79 F.3d at 448. As we held in Perillo I, when a
petitioner’s claimis prem sed sol el y upon what a conflicted | awer

failed to do on his or her behalf, the petitioner nust generally

13 There are at l|least two rationales supporting the
application of a |lowered standard of prejudice in Cuyler cases,
both of which are denonstrated in this record. First, a cold

record may not reveal “the erosion of zeal that may ensue from
divided loyalty.” See United States v. Castillo, 504 F.2d at 1245;
see also Strickland, 104 S. Q. at 2067 (“[I]t is difficult to
measure the precise effect on the defense of representation
corrupted by conflicting interests.”); Johnson, 639 F.2d at 239
(discussing the “nigh inpossible task of making a neaningful
qualitative analysis of trial counsel proficiency, in a case
i nvol ving divided loyalties, froman exam nation of the transcript
alone”). That prem se holds particularly true when, as here, our
task is to peruse the trial transcript “for subtle variations in
deneanor and |ack of vigor and depth” during cross-exam nation

See Johnson, 639 F.2d at 239; see also Wnkle, 722 F.2d at 609.
“Unl i ke conpetency of representation, where an attorney’s conduct
may fall anywhere al ong a conti nuumrangi ng fromthe i nconpetent to
the superlative, conflict-laden representation is not susceptible
of such fine gradations. Such representation is invidious, often
escapi ng detection on review, and is tantanmount to the denial of
counsel itself.” Alvarez, 580 F.2d at 1256-57.

The Suprene Court has also recognized that there are
institutional reasons supporting “a fairly rigid rule of presuned
prejudice for conflicts of interest.” See Strickland, 104 S. C
at 2067. Defense counsel owes the client a duty of loyalty, which
includes the “duty to avoid conflicts of interest.” See id. at
2064. In addition, trial courts can play an inportant role in
situations inherently rife with conflict by ascertaining whether
the defendant wunderstands the consequences of the potentia
conflict and nonethel ess wants to continue with the present | awer.
See Id. at 2067. That rationale for Cuyler’s | owered standard of
prejudice is likewise at play in this record. At Perillo’ s trial
the trial court, the prosecutors, and Skelton hinself showed every
solicitude for Fletcher’'s knowl edge and understanding of the
inplications of the actual conflict burdening Skelton’s
performance, wthout making any inquiry intended to protect
Perillo s interests.
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establish adverse effect by denonstrating that there was sone
pl ausi ble alternative defense strategy that could have been
pursued, but was not, because of the actual conflict. See id. at
449 (relying upon Beets, 65 F.3d at 1284 (King,J., dissenting),
which in turn relied upon the Second Crcuit’s test for nmeasuring
adverse effect prem sed upon “what an attorney failed to do").!
In this case, Perillo nust show, not only that Skelton's
performance was conprom sed, but that the conprom ses revealed in
the record were generated by the actual conflict between Fletcher’s
and Perillo’ s interests.

The Director argues that there was no adverse effect on
Skelton’s performance in this case because Perillo has not
denonstrated the required causal relationship between the actual
conflict and any conpromse in Skelton’s advocacy on Perillo’'s
behalf. The Director first argues that there can be no finding of
adverse effect because Skelton subjectively believed that
Fletcher’s and Perillo’s interests were wthout significant
conflict. Thus, the Director maintains that, as a matter of
subj ective fact, Skelton did not deliberately elevate Fletcher’s
interests over Perillo’s. We di sagree. Skelton’s testinony is
incredible in Ilight of abundant record evidence tending to
establish that the actual conflict was painfully obvious to

everyone concer ned. Moreover, “[a]fter the fact testinony by a

Wil e our anal ysis does not depend upon the distinction, we
note that the record, including the record devel oped on renmand
after our prior disposition, establishes that nore is involved in
this case than nere om ssions on Skelton's behal f.
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| awyer who was precluded by a conflict of interest frompursuing a
strategy or tactic is not helpful. Even the nost candid persons
may be able to convince thenselves that they actually would not
have used that strategy or tactic anyway, when the alternative is
a concession of ineffective assistance resulting from ethical
limtations.” Malpiedi, 62 F.3d at 470. W have never prem sed
the finding of an actual conflict or adverse effect upon evi dence
that the attorney intentionally conprom sed his professional
|l oyalties; it is enough that there was an error in judgnment that
adversely affected Skelton’s performance. See Castillo, 504 F.2d
at 1245 (“We do not ascribe to Castillo’s appointed attorney nor to
t he appoi nting judge i nproper notives, but they are chargeable with
an error of judgnent fatal to a fair trial.”).

Simlarly, the Director argues there can be no finding of
adverse effect because Skelton subjectively believed that
i npeachi ng Fl etcher would not have aided Perillo’ s defense. *“But
a show ng of adverse effect does not require a but for inquiry.”
Nealy, 782 F.2d at 1365 (finding adverse effect where the record
suggest ed t hat defense counsel deci ded agai nst calling a particul ar
W t ness because he feared the witness would harmthe petitioner’s
case, rather than because he also represented the potential
W tness); see also Malpiedi, 62 F.3d at 469. To the contrary, the
defendant need only establish that there was a plausible
alternative defensive strategy that could have been pursued, but
was not because of the actual conflict of interest.

We concl ude that Perillo has proven that Skelton’s performance
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was adversely affected by the actual conflict of interest between
Fletcher’s and Perillo’s interests. The record denonstrates that
Skelton’s representation of Perillo was fettered by conpeting
concerns for Fletcher’s welfare from the nonment the state
subpoenaed Fletcher to testify. That conflict was apparent in
Skelton’s pretrial advocacy, including his decision to protect
Fletcher’'s interests by securing Gray’s advice on how to handl e
Fletcher’s testinony, by reviewing Fletcher’s testinony to ensure
that her Perillo testinony woul d be conpl etely consistent with her
Briddle testinony, and by his adoption of trial strategies that
woul d bolster Fletcher’'s credibility, treat her as a friendly
W tness, and permt Fletcher’s damaging Briddl e testinony to remain
“set in stone.” The adverse effect on Skelton’s perfornmance is
nmost dramatically illustrated by the content and structure of
Skelton’s cross-examnation of Fletcher, together wth his
attendant refusal to follow Perillo s explicit instructions by
vigorously cross-examning Fletcher and his refusal to allow
Perillo to testify. That adverse effect is also illustrated by
Skelton’s desperate retreat to a conpletely illogical defensive
position during the guilt phase, in which Skelton’s only offering
on Perillo s behalf was to have a police officer repeat the npst
damaging elenents of the state’'s case against Perillo, as
suppl enmented by the even nore incrimnating and i nadm ssible facts
contained in Perillo s unsigned second statenent. W have no
troubl e concl udi ng, based upon the particular factual context of

this case, that Skelton conprom sed his duty of |oyalty to Perill o,
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his capital client ontrial, in order to accomobdate his concurrent
duty to avoid underm ning his work product on Fletcher’s behalf by
exposing her to prosecution for perjury. Skelton nmay have
convi nced hinsel f that the accommodati on he crafted between the two
wonen’s i nterests woul d be good for both, but Perillo had the right
to counsel unfettered by these conpeting concerns. See, e.g.
Neal y, 782 F.2d at 1365.

Perillo has also denonstrated that there were plausible
alternative defense strategies that could have been pursued, but
were not, because of the actual conflict between Fletcher’s and
Perillo s interests. Those plausible alternatives are detailed in
our prior opinion, as well as in the district court’s order. See,
e.g., Perillo I, 79 F.3d at 450-51 & n.12. Havi ng revi ewed the
entire record, including the record on remand, we are persuaded
that Skelton’s failure to pursue these plausible alternatives,
which could only have strengthened Perillo’'s defense under
Skelton’s chosen trial strategy, was in fact caused by the actual
conflict between his obligations to Fletcher and Perillo. e
therefore hold that Skelton’s representation of Perillo was
burdened by an actual conflict which adversely affected Skelton’s
performance throughout Perillo s trial.

CONCLUSI ON

The district court’s judgnment granting Perillo's 28 U S. C
8§ 2254 petition for relief fromher capital conviction and sentence
is AFFIRMED and the cause is REMANDED for further proceedings

consistent with this opinion.
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