UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20441

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
VERSUS

AL RI CHARDS, KURT LATRASSE, AND ROCGER BRAUGH

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas

February 9, 2000

Before KING Chief Judge, and STEWART, Circuit Judge, and
ROSENTHAL, District Judge.!?
Def endants appeal their convictions for their involvenent in

a purported investnent schene that took |arge suns of noney from
the investors and returned themlittle or nothing. The investors
believed that their noney went to purchase letters of credit, which
defendants were to “roll,” or repeatedly sell and repurchase, to

Eur opean banks. The indictnent alleged that the defendants took
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the noney fromthe investors, but purchased no letters of credit
and instead kept the noney for thensel ves.

Al Richards appeals his convictions for conspiracy to
commt wire and mail fraud, in violation of 18 U S C. § 371
interstate transportation of stolen property, in violation of 18
US C 8§ 2314, and wire fraud, in violation of 18 U S. C § 1343.
Ri chards also appeals the district court’s order that he pay
restitution in the anount of $487, 000. Roger Braugh and Kurt
Latrasse appeal their convictions for conspiracy to commt wre
fraud and mail fraud; interstate transportation of stol en property;
wire fraud; and mail fraud, in violation of 18 U S.C. § 1341
Braugh al so appeal s the district court’s order that he pay $504, 500
in restitution. Finding anple evidence in the record to support
t he convictions and no basis for reversal, we affirm
| . BACKGROUND AND PROCEDURAL HI STORY

The superseding indictnment charged all three defendants with
conspiracy to commt nmail and wire fraud (count 1), interstate
transportation of stolen property (count 2); and wire fraud (count
3). The indictnment charged Braugh and Latrasse with two additi onal
counts of wire fraud (counts 4 and 5) and one count of mail fraud
(count 6). The jury convicted Richards on all three counts and
convi cted Braugh and Latrasse on all six counts.

At trial, the governnment presented evidence as to how
def endants i nduced participants to “invest” in the so-called rol
program Potential investors were told that their noney woul d be
pooled wth that of other investors and used to buy letters of
credit. The letters of credit would be “rolled” — sold,
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repurchased, and resold — to European banks frequently and
repeat edl y. Each “roll” would generate a large profit to be
di stributed anong the i nvestors, in proportionto their investnent.
The investors were told that their funds would be safe at all
tinmes, held either in an account at a nationally-known brokerage
firmor invested with a “prine” or “top 50" international bank

I nvestors were also told that they would receive at |east the
return of their initial investnment, with interest, and would |likely
make substantial profit. In fact, the defendants took the invested
funds for their own use, bought no letters of credit, and, except
for a small paynent to one participant, returned no noney to the
i nvestors.

Three investors testified. Bert Hayes, an Arkansas
busi nessman, was introduced to the program by Al Richards in a
tel ephone call. Richards outlined an investnent opportunity, but
refused to discuss the details until Hayes signed a
nonci rcunmventi on, nondi scl osure agreenent. After Hayes signed the
agreenent, Richards suggested they neet in Dallas to discuss the
potential investnent. Hayes agreed.

At the Dallas neeting, R chards told Hayes that in the “rol
program” the investors’ funds woul d be pooled to buy a $10 mllion
letter of credit froma “top 50 prinme bank.” The letter of credit
woul d be “rolled” to different European banks. The investors woul d
earn interest with each “roll.” Ri chards told Hayes that the
interest on the “rolls” would generate ten weekly paynents of
$50, 000 each on a $ 250,000 investnent. Richards told Hayes that
his nmoney would be kept in an interest-bearing account at the
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Shearson Lehman Brothers brokerage firm until used to buy the
letter of credit. Richards assured Hayes that he would control the
money until all the other funds necessary for the roll programwere
raised. If the roll programcould not purchase aletter of credit,
Ri chards woul d return Hayes’s original investnent, with ten percent
i nterest.

Ri char ds expl ai ned t hat he woul d not personally be involved in
purchasing and selling the letters of credit. H's “contacts,”
identified as Roger Braugh and Al Sellars, would handle the rol
program transacti ons.

Hayes signed a witten contract in August 1991. The contract
identified Hayes and Gold C oud Devel opnment Corporation as the
parties to a “joint business proposition.” The contract was si gned
by Hayes and by “Roger S. Braugh by Al Ri chards” as the chairperson
of Gold C oud Devel opnent.

The contract provided that Hayes woul d deposit his investnent
funds in a designated brokerage firmaccount on Septenber 5, 1991.
On the Monday followng that date, Gold C oud Devel opnent woul d
purchase a “One Year Zero Interest Coupon Standby Letter of Credit
with a $10, 000, 000.00 USD face value.” Gold d oud Devel opnent
woul d “orchestrate the sale of the Standby Letter of Credit in the
Eur opean or Japanese secondary markets based on an al ready exi sting

contractual arrangenent Gol d d oud Devel opnent woul d Wi re
Hayes his share of the profits from that sale, expected to be
$50, 000, to a bank Hayes woul d designate. “The original $ 10
MIlion USD principal would be reinvested on Monday each week for
the purchase of a new Standby Letter of Credit to repeat the sane
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weekly chain of events, for a period of no less than ten (10)
transactions.”

On Septenber 6, 1991, Hayes sent a $ 250,000 check to a
desi gnat ed Shearson Lehman Brothers account for investnent in the
Gold C oud Devel opnent roll program On the sane day, Richards
si gned and sent Hayes a “Busi ness Proposal on Fundi ng Comm tnent.”
This docunent set out Al Richards’ plan to use GEI Associates, a
conpany Ri chards owned and ran, to raise $10 million to buy the
first letter of credit. The business proposal provided that if GEl
Associ ates could not raise the noney necessary to buy the first
letter of <credit, Hayes would receive his noney back, wth
i nterest.

When Hayes sent in his $250,000 check, he told Ri chards he
wanted to neet the individuals who would be handling the roll
transacti ons. Ri chards arranged a neeting with Hayes and Roger
Braugh and Al Sellars a few weeks later. At that neeting, Hayes
asked Al Sellars if the investnent was safe. Sellars, noting that
Hayes was wearing a Mason pin, told Hayes that he was al so a Mason
and that the investnent was “as safe as the Rock of Gbraltar.”
Sell ars asked Braugh to “roll” the investnent at | east twice in the
next week so that Hayes could see how the program worked.

After that neeting, Hayes understood Braugh to be in control
of the roll programtransactions. Hayes expected to be paid within
a few weeks for the first roll transaction, set to occur the
foll ow ng week. Several weeks passed wth no paynents. Hayes
began to question both Ri chards and Braugh about the program and
about his noney. I n Decenber 1991, Richard told Hayes that the
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initial arrangenment was not working and proposed a different
arrangenent. Richards proposed to change the paynent plan fromten
weekly paynents of $50,000 each to 42 weekly paynents of $ 20,000
each. Hayes agreed and signed a revised contract. “Roger S.
Braugh by Al Richards” signed as the chairperson of Gold C oud
Devel opnent .

Early in 1992, Braugh introduced Hayes to Kurt Latrasse.
Braugh identified Latrasse as an expert in the roll program
Latrasse told Hayes that his noney was invested in England and
“doing very well.” In June 1992, Latrasse advised Hayes to cancel
his contract with Ri chards and GEl Associ ates so that Hayes could
deal directly with Braugh and Latrasse and avoi d payi hg comm ssi ons
to Richards. Hayes followed Latrasse’ s advice and, by letter to
Ri chards dated June 12, 1992, canceled the contract with R chards
and GEI Associ at es.

I n August 1992, Hayes conpl ai ned to Braugh that he still had
not received any paynents from his investnent. Braugh expressed
surprise and explained that he had sent Richards several checks
intended for distribution to Hayes. Braugh sent Hayes phot ocopi es
of seven cancel ed checks, totaling $50,000, signed by Braugh and
made out to Richards. The notation “Bert Hayes paynent” appeared
on the nenorandum|ine of each check. Hayes tel ephoned Richards to
ask why he had not sent Hayes the $50, 000. Ri chards expressed
surprise; he insisted that the checks were his own comm ssi ons, not
Hayes’s investnent returns. Richards accused Braugh of lying to

Hayes. During this time, Braugh sent Hayes a $15, 000 check so that



Hayes could pay the interest due on the | oan he had taken out to
fund his $ 250,000 investnent in the roll program
I n Septenber 1992, Hayes sent a fax nessage to Latrasse asking
for an accounting and a status report on the investnent. Hayes
received no response. A few weeks l|later, Hayes sent Latrasse a
second fax, again asking for an accounting. On Cctober 5, 1992,
Latrasse sent a fax, announcing that Gold C oud Devel opnent had
been able to purchase “the commtnents” for the roll programin
| at e Novenber 1991. Latrasse conti nued:
Now, as to the future, we believe we will be
able to return the original investnent plus a
reasonable return to you within this nonth
W woul d propose at that tinme to invest the
net proceeds (after principal and interest on
your |oan has been satisfied) in a master
collateral commitnent. . . . [I]nasnmuch as you
have been patient as Job with us, we would
like to include you as an equal participant in
what ever profits are generat ed.

The nonth passed; Hayes recei ved no noney.

Hayes sent several nore fax messages to Latrasse over the next
few nonths, to no avail. By May 1993, neither Latrasse nor Braugh
was returning Hayes’'s tel ephone calls or faxed nessages. Hayes
heard nothing further about the programuntil 1996, when the FBI
contacted him Hayes | ost $235, 000.

Gail Schwi nger, another investor, also testified at trial
Schwi nger net Richards in Novenber 1991 t hrough her partners in an
i nvest ment conpany. After Schw nger and her partners signed a
nonci rcunmventi on, nondi scl osure agreenent, Richards reveal ed the

mechanics of the roll program Richards gave Schw nger much the

sane expl anati on he had gi ven Hayes, with one variation. R chards



told Schwi nger that an investnent of $250,000 could earn up to
$40, 000 per week for 42 weeks, not the $50,000 per week for ten
weeks he initially described to Hayes.

In Decenmber 1991, Schwinger and her partners net wth
Ri chards, Braugh, and Sellars in Houston. When Schwi nger
questi oned whet her her noney woul d be safe, Braugh assured her that
her noney would never |eave the banks and would be very safe
Schwi nger agreed to invest $ 250,000 and, on Decenber 11, 1991,
signed a contract with Gold C oud Devel opnent. “Roger Braugh by Al
Ri chards” signed the contract as the chairperson of Gold C oud
Devel opnment. The contract stated that the letters of credit woul d
be rolled 42 tinmes; Schw nger woul d receive $40, 000 for each roll.
The contract provided that if Gold C oud Devel opnent coul d not buy
a letter of credit, Schw nger would receive her full investnent
back with interest. Schw nger sent a $250, 000 check for deposit in
t he desi gnat ed Shear son Lehman Brot hers account on the sane day she
signed the contract.

After the expected date for the first paynent passed, one of
Schwi nger’s partners began asking R chards questions about the
investnment. In January 1992, Schw nger asked Braugh for a status
report. Braugh told her that the program had been del ayed. I n
February 1992, Braugh told Schwi nger that Kurt Latrasse had taken
over the roll program In later conversations, Braugh gave
Schwi nger different excuses for the | ack of paynents. |In separate
conversations, he told her that Latrasse was in the hospital with
gal | stones; that Latrasse’s wife was in the hospital for dental
surgery; and that Latrasse m ght have cancer. According to Braugh,
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these problens prevented Latrasse from traveling to Europe to
correct problens with the roll program

Schwi nger al so spoke to Richards and Braugh several tines in
February and March of 1992. Each tinme, Schw nger received excuses
or prom ses that quickly proved false. In March 1992, Braugh tried
t o persuade Schwi nger to invest in another roll program Schw nger
agreed to attend a neeting in April 1992 to discuss the proposed
i nvestnment with Braugh, Al Sellars, and a man nanmed Harol d Sel | ers,
identified as Al Sellars’ attorney. Schw nger had no i ntention of
participating in another program but agreed to the neeting so she
could ask questions about her original $250,000 investnent.
Schwi nger received no answers at the neeting.

After the March 1992 neeting, Schw nger hired an attorney, who
sent a letter to Richards, Braugh, and Latrasse denanding an
accounting. On May 28, 1992, Latrasse called Schwi nger and told
her that he was upset that she had hired a | awer. The next day,
Schwi nger sent a fax to Latrasse, again asking for an accounti ng.
Latrasse agreed. On June 11, 1992, Schwi nger sent Latrasse anot her
fax asking when she would receive the prom sed accounting. On
June 19, Latrasse responded by offering another excuse for the
delays and promsing pronpt paynent: “The commtnents for
collateral and funding have now been confornmed and are working
properly. W anticipate distribution of accunulated earnings to
commence by or on — by or before June 30'".”

June 30, 1992 cane wthout either paynent or an
accounti ng. On that date, one of Schwi nger’s partners wote to
Latrasse, Braugh, and Sellars, stating that he planned to contact
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federal and state authorities about the investnent program
Latrasse left two nessages on Schwi nger’s answering nachine on
July 1, 1992. In the first nmessage, Latrasse told Schw nger that
t here had been novenent on the account and proposed a neeting to
di scuss the investnent. |In the second nessage, Latrasse said he
had received the “threatening” letter fromSchw nger’s partner and
proposed a neeting before attorneys becane involved. One of
Schwinger’'s partners did arrange a neeting with Latrasse and
Schwi nger. Latrasse did not appear. Schw nger never recovered any
of her investnent.

Brandon Bl ackwel der was the third investor to testify at
trial. Blackwel der net Roger Braugh in 1993. Braugh described his
career field as “international finance” and asked if Bl ackwel der
woul d be interested in investing in a “deal” in Europe. Br augh
told Bl ackwel der that the investnent was secret and avail able only
to “blue-bloods” and “high-ranking officials.” Braugh described
the i nvestnent as a “rol | -over progrant consisting of purchases and
sales of prine bank instrunents in Europe. Blackwel der agreed to
i nvest $12, 500.

On May 12, 1993, Braugh went to Blackwelder’s office to
coll ect the noney. Wile there, Braugh tel ephoned Kurt Latrasse.
Usi ng a speaker phone, Braugh asked Latrasse to all ow Bl ackwel der
to invest only $12,500 instead of what Braugh described as the
m ni mum armount of $25, 000. Latrasse responded that Bl ackwel der
coul d i nvest the | ower anount if Bl ackwel der woul d agree to recruit

ot her investors for the program
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Bl ackwel der and Braugh signed a contract titled the “SAl
Qpportunity Account Agreenent” that sanme day. Braugh signed the
contract on behalf of “SAl & Associates.” The contract provided
that SAl & Associates would “guarantee that the capital account
shall be returned at the end of ninety (90) days fromthe date of
execution of this Agreenent.” The initial termof 90 days woul d be
deened renewed absent a witten notice of nonrenewal by either
party. Braugh al so signed a i nstrunent styled an “Unsecured Note,”
in which he prom sed to pay Bl ackwel der, within the 90-day initial
term the principal amount with interest at a twenty percent annual
rate.

Bl ackwel der spoke to Braugh or Latrasse several tines after he
made the investnment. On June 26, 1993, Bl ackwel der hand-delivered
Braugh a letter stating that Bl ackwel der did not wish to renewthe
contract after theinitial 90-day term Bl ackwel der expl ai ned t hat
he needed the noney for a down paynent on a new house. After this
meeti ng, Blackwel der was unable to reach Braugh for weeks. \Wen
Bl ackwel der finally tal ked to Braugh, Braugh provi ded excuses, but
no noney.

In July 1993, Braugh called Bl ackwel der. Braugh expl ai ned
that if he could travel to Europe, he could expedite the rol
program transactions, but he needed $5,000 to $10,000 to nmeke the
trip. Braugh asked Bl ackwel der to | end hi mt he noney. Bl ackwel der
agreed to |l end Braugh $5, 000, but asked Braugh to give hima post-
dated repaynent check as security. On July 8, 1993, Bl ackwel der
gave Braugh two checks for $2,500 each. In return, Braugh gave
Bl ackwel der a check in the anmpunt of $5,000, post-dated July 16,
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1993. Braugh cashed the checks from Bl ackwel der, but did not use
the noney to pay for a trip to Europe.

On July 16, 1993, Bl ackwel der told Braugh that he planned to
cash the repaynent check. Braugh told Bl ackwel der that he had not
yet deposited noney in the account on which the check was drawn.
Bl ackwel der nonet hel ess presented the check for paynent, which
predi ctably, bounced. Bl ackwel der tried unsuccessfully to recover
his noney from Braugh. On Novenmber 22, 1993, Braugh wote
Bl ackwel der a letter stating that he would repay Bl ackwel der’s
$5,000 |l oan with cash or a cashier’s check. Bl ackwel der received
no repayment.

Bl ackwel der al so spoke with Latrasse several tines about his
investnment. Latrasse repeatedly told Bl ackwel der that there woul d
be action on his investnent “any day.” |In February 1994, Latrasse
sent Blackwelder a fax stating that Latrasse had designated a
disinterested third party to deliver Bl ackwel der a check returning
his i nvestnment. Bl ackwel der never received the check. He lost his
$12, 500 i nvestnment and the $5, 000 | oan.

Kathryn Brewer, a financial analyst wth the FBI, exam ned
numer ous bank and brokerage account records to trace the funds
Hayes, Schw nger, and Bl ackwel der i nvested. She testified that
nost of the noney was distributed anong bank accounts of the three
def endants. The remai ning funds were di sbursed to various entities
unrel ated to any investnent program

Hayes’ s $250, 000 check was initially deposited into a Shearson
Lehman Brot hers account in Braugh’s nane on Septenber 6, 1991. All
but approxi mately $1, 000 of this noney was transferred out of that
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account within one nonth of the deposit. From Septenber 11, 1991
and ending to October 4, 1991, $182,500 was wire-transferred from
Braugh’ s Shearson Lehman Brot hers account to an account in Braugh’s
nane at the Bank of Corpus Christi. A $100,000 check to Al Sellars
was drawn on Braugh’s Bank of Corpus Christi account on Septenber
11, 1991. From Septenber 11, 1991 to Septenber 27, 1991, a total of
$24,000 was wire-transferred from Braugh’s Bank of Corpus Christi
account to an account at the same bank in the name of Lone Star
Expl oration.? On Cctober 3, 1991, $25,000 was transferred directly
from Braugh’s Shearson Lehman Brothers account to the Lone Star
Expl orati on bank account. Nearly all the $49, 000 deposited in the
Lone Star Exploration account was disbursed to various entities
unrelated to any roll program?

Brewer testified that a $32,000 cashier’s check nmade payabl e
to Al Sellars was purchased on Septenber 20, 1991 with noney from
Braugh’ s Bank of Corpus Christi account. The check was ultimately
redeposited i nto Braugh’s Shearson Lehman Br ot hers account. Brewer
testified that two wire transfers —a Septenber 17, 1991 transfer

in the amount of $7,500 and a Septenber 25, 1991 transfer in the

2 The signature card for the Lone Star Expl oration account
di scl osed that the account was opened on Septenber 11, 1991, five
days after Hayes delivered his check. Braugh and a man naned Jerry
Fritzler were the only authorized signatories. The signature card
identified Braugh as the chairman of Lone Star Exploration and
Fritzler as the president.

3 The bank records showed that checks nade payable to
Watson Pipe, Inc.; Cark G| Tools; Halliburton Services; Pride
Petrol eum Cellular One; and Sout hwestern Bell were drawn on the
Lone Star Exploration account.
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amount of $5,000 —were made from Braugh’s Bank of Corpus Christi
account to an account in the name of Kurt Latrasse in California.

Schwi nger deposited her $250,000 check into the Shearson
Lehman Brothers account in the nanme of Gold O oud Devel opnent on
Decenber 12, 1991. Brewer testified that, on Decenber 13, 1991,
two checks made payable to Roger Braugh, totaling $50,000, were
drawn on the Gold C oud Devel opnent account. By January 3, 1992,
$198, 500 was transferred fromthe Gol d C oud Devel opment account to
Roger Braugh’ s Shearson Lehman Brot hers account. Seven checks made
payabl e to either Al Richards or CGEl Associates, totaling $50, 000,
were | ater drawn on Braugh’s Shearson Lehman Brothers account; two
checks made payable to Kurt Latrasse, totaling $59, 500, were drawn
on this same account in |ate Decenber 1991. Three wire transfers
total i ng $46, 000 were nmade t o Roger Braugh' s account at the Bank of
Corpus Christi in Decenber 1991. The records fromBraugh’s Bank of
Corpus Christi account also showed transfers totaling $22,000 to
the Lone Star Exploration account at that bank in Decenber 1991,
t he remai ni ng noney was di sbursed to entities unrelated to any rol
program

Bl ackwel der wote a $12,500 check payable to SAl & Associ ates
on May 12, 1993. The check was deposited into the account of SAl
& Associ ates at the Bank of Anmerica on the sane day. On that sane
date, a $5, 000 check nade payable to Kurt Latrasse was drawn on the
SAl & Associ ates account and $2,500 was transferred fromthe SAl &
Associ ates account to an account in the nane of Roger Braugh at the
Bank of Anmerica. Another $1,400 was transferred from the SAl &
Associ ates account to Braugh’s account on May 24, 1993. The noney
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transferred to Braugh's personal account was in turn disbursed to
various entities unrelated to any investnent program Brewer’s
anal ysi s showed that Braugh paid various expenses with the $5, 000
Bl ackwel der | oaned him witing checks to, anong other entities,
Ceneral Motors Acceptance Corporation and Wal -Mart. Braugh did not
use the noney to pay for a trip to Europe, as he had prom sed
Bl ackwel der.

On January 20, 1998, a jury convicted Richards, Braugh, and
Latrasse on all counts. On May 14, 1998, the district court
sentenced each defendant to thirty-three nonths of inprisonnent
foll owed by three years of supervised rel ease. The district court
ordered Richards to pay $487,000 in restitution and ordered Braugh
and Latrasse each $504,500 in restitution. The district court
entered judgnent on May 19, 1998. Defendants tinely appeal ed.

1. THE CHALLENGE TO THE | NDI CTMENT

Braugh argues for the first time on appeal that the

supersedi ng i ndictnent did not neet constitutional standards. He

relies on the recent decision of United States v. Neder, 527 U.S.

1, 119 S C. 1827 (1999), holding that the “materiality of

fal sehood is an el enent of the federal mail fraud [and] wire fraud

statutes.” 1d. at 1841. Braugh contends that because the

i ndictnment did not specifically allege that the m srepresentations

he made were material, it failed to allege an essential el enment of
wire fraud and mail fraud.

“To be sufficient, an indictnent nust all ege every el enent of

the crime charged.” United States v. Fitzgerald, 89 F.3d 218, 221

(5th CGr. 1996). A challenge to the sufficiency of the indictnent
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is reviewed de novo. See United States v. Cabrera-Teran, 168 F. 3d

141, 143 (5th Gr. 1999). “An indictnent’s failure to charge an
offense is a jurisdictional defect.” [d. Because the sufficiency
of anindictnent is a prerequisite to jurisdiction, a “defendant]]

at any tinme nmay raise an objection based on failure to charge an

offense.” 1d. However, when a challenge to the sufficiency of the
indictnment is made for the first tine on appeal, “a court shoul d
read the indictnment with ‘maxinmum liberality’ and find it

sufficient ‘unless it is so defective that by any reasonable
construction, it fails to charge the offense for which the

defendant is convicted.’” United States v. Lankford, 196 F. 3d 563,

569 (5th Cr. 1999)(quoting Fitzgerald, 89 F.3d 218, 221 (5th Cr

1996)). “Maxinmumliberality” is the appropriate standard of revi ew
when, as here, “the appellant does not assert prejudice, that is,
[ when the appellant] had notice of the crinme of which he stood
accused.” Fitzgerald, 89 F.3d at 221; see also Lankford, 196 F. 3d

at 569.
In determning the sufficiency of the indictnent, “[t]he | aw

does not conpel a ritual of words.” United States v. WIlson, 884

F.2d 174, 179 (5th Cr. 1989)(quoting United States v. Purvis, 580
F.2d 853, 857-858 (5th Gr. 1978). “The test of the validity of an
indictnment is ‘not whether the indictnment could have been franed in
a nore satisfactory manner, but whether it conforns to mninma
constitutional standards.’” WIson, 884 F. 2d at 179(quoti ng United
States v. \Webb, 747 F.2d 278, 284 (5th Gir. 1984)).

In Neder, the Court defined “materiality of falsehood” in a
f oot not e:

16



The Restatenent instructs that a matter is material if:
“(a) a reasonable man would attach inportance to its
exi stence or nonexistence in determning his choice of
action in the transaction in question; or

(b) the maker of the representati on knows or has reason
to knowthat its recipient regards or is likely to regard
the matter as inportant in determning his choice of
action, although a reasonable nman would not so regard
it.”

Neder, 119 S. C. at 1840 n. 5(quoting Restatenent (Second) of

Torts 8§ 538 (1976)).4 This court applies this definition to
det erm ne whet her, by any reasonabl e construction, the superseding
i ndi ct nent char ged Braugh wth maki ng materially fal se
representations.

In United States v. MCough, 510 F.2d 598 (5th Cr. 1975),

this court considered a simlar challenge to an indictnent. I n
that case, the indictnent charged a violation of 18 U . S.C. § 1001,
whi ch prohibits the making of false statenents to a departnent or
agency of the United States. The indictnment in MCough alleged
that autility cooperative had submtted fal se financial statenents
to a federal agency in a |l oan application. The defendants argued
that the indictnment insufficiently alleged the nmateriality of the
f al sehoods under section 1001. The court stated that “[i]f the

facts alleged in the indictnent warrant an i nference that the fal se

4 The definition of materiality quoted above refers to the
statenents t hensel ves, not whet her the recipients of the statenents
actually relied on them Although allegations of actual reliance
appear to allege materiality, the standards are different. A
recipient mght actually rely on a false representation, but the
representation mght not be one to which “a reasonable man woul d
attach inmportance . . . in determning his choice of action,” or
one that “the nmaker of the representation knows or has reason to
know that its recipient regards or is likely to regard the matter
as inportant in determning his choice of action, although a
reasonabl e man would not so regard it.” Neder, 119 S. C at 1840
n. 5.
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statenent is material, the indictnment is not fatally insufficient
for its failure to allege materiality in haec verba.” 1d. at 602

see also United States v. Fern, 155 F.3d 1318, 1324 (1ith Cr.

1998); United States v. Pommerening, 500 F.2d 92, 98 (10th Gr.

1974); United States v. Adin Corp., 465 F. Supp. 1120, 1131-32

(WD.N. Y. 1979).

The McCough indictnment alleged that the financial statenents
substantially m sstated the value of the cooperative's assets and
described specific entries in the financial statenents that
contai ned m srepresentations. The court held that the indictnent
sufficiently alleged the materiality of the false financial
statenents because it alleged specific msstatenents that were
significant and “coul d concei vably have the capacity to influence
the [agency’ s] function in overseeing the status of the security of
a large public investnent.” |d. at 603.

The superseding indictnment in this case alleged false
representations of specific facts that also “warrant an inference
that the false statenent[s] [were] material.” [d. at 602. The
i ndi ctment detailed the specific fal se representations and prom ses
defendants allegedly made to “induce the Investors to deliver to
t he Def endants cashi er’ s check and checks.” Paragraph Six of Count
One of the indictnent alleged:

ROGER S. BRAUGH, AL RI CHARDS, and KURT LATRASSE woul d and

did represent falsely to certain individuals, including

but not limted to Bert Hayes, Gl Schw nger, and

Brandon Bl ackwel der (the “lnvestors”), that they had

contacts with European banks and |enders and that the

| nvestors would receive a substantial return on an

i nvest ment invol ving transacti ons between banks within a
matter of weeks or nonths.
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Par agraph Ten of Count One of the indictnent alleged:

ROGER S. BRAUGH, AL RI CHARDS, and KURT LATRASSE woul d and

did continue to send and recei ve communications . . . to

and from the Investors, even after the Investors had

delivered their noney to the defendants, for the purpose

of lulling the Investors into a fal se sense of security

by assurances that the prom sed services would be, or

were being, perforned, and that the investnent was a

wor t hwhi | e one, and t hat t hey woul d recei ve

distributions, or return of it, at sonme future date; for

t he pur pose of postponing inquiries, conplaints, or | egal

action by the Investors, and |essening the suspect

appearance of the fraudul ent transactions; and, for the

pur pose of giving excuses for non-performance, thereby

allow ng additional investnents or |oans to be sought

fromthe | nvestors.
Paragraph 13 of Count One of the indictnent |isted twenty-eight
overt acts, including specific conmunications with the investors
describing the details of the i nvestnent programand | ater assuring
the investors that the program was naki ng noney as prom sed. The
all egations in Paragraphs Six, Ten, and Thirteen of Count 1 are
i ncorporated by reference in all other counts of the indictnent.

The indictnment in this case does not test constitutional
limts in light of Neder. Read as a whole, the superseding
i ndictnment all eges specific facts that easily support an inference
that the defendants nmde material msrepresentations and false
prom ses. In particular, the allegations that the defendants
m srepresented that the investnent program existed, was free from
ri sk of 1 oss, and woul d generate | arge profits support an i nference
of materiality. A “reasonable man would attach inportance” to
assurances that the investnents woul d take place as descri bed and
woul d return at |least the invested funds, plus interest, within a

short tine, in determning whether to invest. The allegations in
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the indictnent are sufficient to charge the offenses of mail fraud,
wre fraud, and conspiracy to commt mail fraud and wire fraud.
I11. THE CHALLENCGE TO THE DENI AL OF BRAUGH S MOTI ON TO SEVER

Braugh argues that the district court inproperly denied his
nmotion to sever because the evidence presented at trial was so
conplicated that the jury had difficulty considering the evidence
agai nst each defendant separately. Braugh al so argues that the
def endant s presented antagonistic defenses.

The district court’s denial of a notion to sever is reviewed

for an abuse of discretion. See United States v. Pena-Rodri guez,

110 F.3d. 1120, 1128 (5th Cr. 1997). Rul e 8(b) of the Federa

Rul es of Crim nal Procedure provides in relevant part: “Two or nore

def endants nay be charged in the sane indictnent . . . if they are
alleged to have participated . . . in the sane series of acts or
transactions constituting an offense or offenses.” Ceneral ly,

“persons indicted together should be tried together, especially in

conspiracy cases . . . .” United States v. Posada-Ri os, 158 F. 3d
832, 863 (1998), cert. denied, US __, 119 S. C 1280 (1999),
cert. denied, us _ , 119 S. O 1487 (1999), and cert.
deni ed, Uus _ , 119S C. 1792 (1999) (quoting United States

v. Pofahl, 990 F.2d 1456, 1483 (5th Cr. 1993)).

Rul e 14 of the Federal Rules of Crim nal Procedure authorizes
the trial court to grant a severance based on a show ng of
prej udi ce. To denonstrate that a district court abused its
discretion in denying a notion to sever, the defendant “nust show
that: (1) the joint trial prejudiced himto such an extent that the
district court could not provide adequate protection; and (2) the
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prejudi ce outweighed the governnent’s interest in econony of

judicial admnistration.” United States v. MCord, 33 F.3d 1434,

1452 (5th Cr. 1994)(quoting United States v. DeVarona, 872 F.2d

114, 120-21 (5th Cir. 1989)).

This trial lasted two weeks and involved three defendants.
This court has upheld a district court’s decision to deny severance
in cases involving many nore defendants, nore evidence, greater

conplexity, and longer trials. See, e.qg., Posada-R os, 158 F. 3d at

863-65(uphol ding district court’s denial of a notion to sever in a
conspiracy case tried for six nonths agai nst 12 defendants); United

States v. Ellender, 947 F. 2d 748, 753-755 (5th Cr. 1991) (uphol di ng

district court’s denial of a nobtion to sever in a conspiracy case
tried for three nonths agai nst 23 defendants, wth 73 w tnesses).

A general description of the conplexity of a trial is not
sufficient to show the “specific and conpelling prejudice”
necessary for reversal of a district court’s denial of a notion to

sever. United States v. McCord, 33 F.3d at 1452; cf. Posada-Ri os,

158 F.3d at 863. | nstead, an appellant nust “isolate events
occurring in the course of the joint trial and then
denonstrate that such events caused substantial prejudice.”

Posada-Ri os, 158 F.3d at 863(quoting Ellender, 947 F.2d 748, 755

(5th Gr. 1991)). Braugh has not identified specific events that
caused prejudice and require reversal.

Braugh’ s argunent that the jury’s conviction of all defendants
on all counts shows that it did not separately consider the
evidence as to each defendant is wunavailing. This court has
stated that “acquittals as to sone defendants on sone counts
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support an inference that the jury sorted through the evi dence and

consi dered each def endant and each count separately.” Posada-Ri 0s,

158 F. 3d at 864 (quoting Ellender, 947 F.2d at 755). It does not
necessarily follow, however, that conviction of all defendants on
all counts shows that the jury failed separately to weigh the
evi dence as to each defendant.

“Appropriate cautionary instructions can decrease the
possibility that the jury will inproperly transfer proof of guilt
fromone defendant to another.” Ellender, 947 F. 2d at 755 (quoti ng
United States v. Hogan, 763 F.2d 697, 705 (5th G r. 1985)). “The

pernicious effect of cunulation . . . is best avoided by precise
instructions to the jury on the adm ssibility and proper uses of

the evidence introduced by the Governnent.” United States V.

Morrow, 537 F.2d 120, 136 (5th Gr. 1976). In this case, the trial
court gave careful instructions during the trial about the [imted
purpose for which it admtted sone of the evidence. The court
included the limting instructions inthe final instructions to the
jury. In the trial instructions, the court also adnonished the
jury as follows:

A separate crinme is charged agai nst one or nore of the
defendants in each count of the indictnment. Each count,
and the evidence pertaining to it, should be considered
separately. Also, the case of each defendant shoul d be
consi dered separately and individually. The fact that
you may find one or nore of the defendants guilty or not
guilty of any of the crines charged should not control
your verdict as to any other <crinme or any other
def endant. You nust give separate consideration to the
evi dence as to each defendant.

Simlar instructions have been held sufficient to elimnate the

possi bility of undue prejudice. See Posada-Ri os, 158 F. 3d at 864;
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United States v. Faul kner, 17 F.3d 745, 759 (5th. Gr 1994). “The

remedy of severance is justifiedonly if the prejudice flow ng from
ajoint trial is clearly beyond the curative powers of a cautionary
instruction.” Mrrow, 537 F.2d at 136. Braugh offers no specific
basis for concluding that the district court’s repeated and
meticulous instructions failed to avoid legally cognizable
prej udi ce.

Braugh al so argues that the district court should have severed
his trial because Richards presented an antagonistic defense.
Braugh points to three instances of purported antagonism First,
Ri chards’ attorney stressed i n openi ng statenents that Bert Hayes’s
money was deposited into an account that Braugh, not Ri chards,
controll ed. Second, Richards’ attorney argued that the checks
Braugh wote to Richards with the notation “Bert Hayes paynent” on
the menorandum line were to pay Ri chards’ conm ssions, and that
Braugh lied when he told Hayes that the checks were for him
Ri chards’ attorney argued that Braugh wote “Bert Hayes paynent” on
t he cashed and cancel ed checks after the fact. Braugh' s attorney
contended that Braugh sent the noney to Richards in order to pay
Hayes. Third, during his cross-exam nati on of Schw nger, Ri chards’
attorney asked questi ons about events that occurred after Ri chards’
i nvol venent had ended, including actions Braugh took to make
Schwi nger continue believing that the roll programwas |egitinmate.
Braugh argues that these trial tactics were intended to blane
Braugh and portray Richards’ involvenent as innocent.

“[ S] everance is not automatically required nerely because co-

def endants present nutual |y antagoni stic defenses.” United States
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v. Castillo, 77 F.3d 1480, 1491 (5th Cr. 1996); see also United

States v. Matthews, 178 F. 3d 295, 298 (5th Cir.), cert. denied,

Uus _ , 120 S C. 359 (1999). The decision is conmtted to the
discretion of the trial court and wll be reversed only if the
def endant shows “specific and conpel ling prejudice” thejoint trial
caused his defense. This court has held that when defendants
present antagonistic defenses, “instructions to consider the
evi dence as to each defendant separately and individually, and not
to consider comments made by counsel as substantive evidence
sufficed ‘to cure any prejudi ce caused when co-defendants accuse

each other of the crine.’” United States v. Mann, 161 F. 3d 840,

863 (5th Cr. 1998)(quoting United States v. Stouffer, 986 F.2d

916, 924 (5th Gir. 1993)), cert. deni ed, us __, 119 S «.

1766 (1999). The district court gave both these instructions in
this case.

In addition to the curative instructions, a close exam nation
of Richards’ and Braugh's defenses shows that they fall short of

mut ual antagoni sm Defenses are antagonistic if they are “nutually
exclusive or irreconcilable, that 1is, if +the core of one
defendant’s defense is contradicted by that of a codefendant.”

United States v. Rojas-Martinez, 968 F. 2d 415, 419 (5th Gr. 1992);

see also United States v. Moser, 123 F. 3d 813, 829 (5th Gr. 1997).

Ri chards presented his belief that the roll programwas legitimte

as the core of his defense. The core of Braugh' s defense was that

Al Sellars masterm nded the “roll progrant and Braugh believed it

to be legitimate. The two defenses are not nutual |y antagonisti c;

the jury could have believed both. Specifically, the jury could
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have found that Braugh wote “Bert Hayes paynent” on the cancel ed
checks after Richards cashed them as R chards’ attorney argued,
and that Braugh believed the i nvestnent programwas |egitinmate, as
Braugh’s attorney argued. The evidence as to Braugh's conti nued
i nvol venent wth Schw nger’s i nvest nent after Ri char ds’
participation ended simlarly did not conflict with Braugh's
defense that he believed the investnent programto be legitimte.

Ri chards and Braugh did not present nutually antagonistic
defenses, so as to require severance. The district court carefully
instructed the jury separately to consider the evidence admtted
agai nst each defendant. Braugh has not denonstrated the “specific
and conpelling prejudice” necessary for reversal based on the
district court’s denial of his notion to sever.
V. THE CHALLENGES TO THE ADM SSI ON OF EVI DENCE

A THE RULE 403 OBJECTI ON

Ri chards argues that the district court abused its discretion
in admtting Braugh’'s testinony that he brought a dispute he had
with Richards to the attention of the federal and state
prosecutor’s offices in Fort Wrth and Dallas, respectively.
Ri chards contends that the district court should have excl uded t he
testi nony under Rule 403 of the Federal Rules of Evidence, on the
ground that “its probative value is substantially outwei ghed by the
danger of unfair prejudice.”

Braugh testified wi thout objection that R chards asked hi mfor
$30, 000 i n January 1992. Braugh sent Richards three $10, 000 checks.

Braugh testified that R chards agreed not to cash those checks, but
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merely to show them to anxious creditors to provide assurance
| nst ead, Ri chards cashed t he checks, agai nst Braugh’s i nstructions.

Ri chards did object to Braugh’s testinony the foll ow ng day,
when Braugh told the jury that he reported his dispute wth
Ri chards over the three $10,000 checks to the | ocal offices of the
district attorney and the United States Attorney. The reports did
not result in crimnal charges against Richards. Braugh testified
that he knew that by making the conplaint, he was bringing his
relationship with R chards to the attention of |aw enforcenent
agenci es.

The district court carefully limted Braugh's testinony about
his dispute with Richards and carefully instructed the jury as to
how t hey coul d consider the limted testinony admtted. The court
did not permt Braugh to present the details of his disagreenent
with Richards over the checks. Instead, the court |imted Braugh’s
testinony to the fact that he had a di spute with R chards, which he
| ater reported. The court included Braugh’s letters to the
prosecutors detailing the dispute as part of the record, but did
not admt the letters at the trial.® The district court found that

the testinony had narrow, but significant, probative value. The

5 In the letters, Braugh reported a dispute with R chards
and another man naned Ron Cravens. According to Braugh, the
di spute arose after Richards endorsed the checks to Cravens so t hat
Cravens coul d cash the checks. However, the checks were postdat ed.
Cravens contacted Braugh and threatened to sue for the anount of
t he checks. Braugh placed a stop paynent order on the checks.
When Cravens attenpted to cash the checks, the bank returned them
unpai d. Cravens continued to threaten Braugh with suit on the
checks. Braugh ultimately wote letters to |aw enforcenent
agencies to report the dispute, claimng that R chards and Cravens
were “working together in an attenpt to extort th[e] noney fromne
by threatening ne with prosecution.”
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fact that Braugh reported the dispute to | aw enforcenent tended to
support his contention that he did not believe that he and R chards
were parties to an unlawful conspiracy. The district court
reasoned that Braugh would be unlikely to take any action that
could lead to | aw enforcenent investigating his relationship with
Richards if he believed that their relationship was crimnal.

The district court gave the jury the follow ng instructions
about Braugh’s limted testinony:

Let me explain to the jury what’s happening. |’ m going
tolet M. Braugh testify about this matter, this dispute
that he had wwth M. Richards. The nature of the dispute
is not really that relevant in this case, and you are not
going to be asked to decide whether M. Richards was
right in this dispute or M. Braugh was right in this
dispute, I'mletting the fact that M. Braugh brought the
dispute to the attention of |aw enforcenent agencies be
admtted into evidence because you may decide that it’s
relevant to M. Braugh’s state of mnd, in that, if M.
Braugh believed that his dealings with M. Richards that
we have been hearing in this case were illegal. He may
not have wanted | aw enforcenment officials tolearn of his
dealings with M. Richards. So that’'s the only reason |
amletting this cone into evidence. The exact dispute,
who’s right and wong in the dispute, is not relevant.
Only the fact that M. Braugh’'s state of mnd was such
that he was willing to bring the nature of the dispute to
| aw enforcenment officials in 1992.

Ri chards argues that Braugh’s testinony |acked probative
val ue. Because “the dispute was totally unrelated to the charged

of fenses,” Braugh woul d not have been concerned that his conpl aint
woul d trigger an investigationinto his relationship wth R chards,
and the fact of the report did not tend to show that Braugh vi ewed
his relationship with Richards as |awful. Ri chards al so argues
that the evidence of Braugh’s reports of his dispute with Ri chards
was cunul ative of other evidence show ng that Braugh and Ri chards

had a “falling out.” Richards asserts that the probative val ue was
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m nimal and the prejudicial effect significant, given the facial
simlarity between Braugh’s accusations and the conduct alleged in
t he indictnent.

This court reviews the district court’s ruling for an abuse of

di scretion. See Ad Chief v. United States, 519 U. S. 172, 174 n.

1 (1997); United States v. Isnoila, 100 F.3d 380, 391 (5th Gr.

1996). “The excl usion of evidence under Rul e 403 shoul d occur only

sparingly.” United States v. Pace, 10 F.3d 1106, 1115 (5th Cr

1993). The “major function [of Rule 403] is |limted to excl uding
matter of scant or cunul ative probative force, dragged in the by
the heels for the sake of its prejudicial effect.” Id. at

1116(quoting United States v, MRae, 593 F.2d 700, 707 (5th Gr.

1979)).

Contrary to Richards’ argunent, the evidence admtted di d have
the probative value defined in the trial judge's limting
instructions. The district court did not admt Braugh's testinony
for the purpose of establishing that his report about Richards to
| aw enf orcenent agencies was true or to show that he and R chards
had a dispute. The court instead admtted the fact of Braugh’s
reports of a dispute with Richards as evidence bearing only on
Braugh’s contention that he did not believe that he and Ri chards
were parties to a crimnal conspiracy. As the governnent notes,
both Braugh’s and Ri chards’ attorneys discussed the testinony in
their closing argunents, denonstrating its probative val ue.

Nor was Braugh's testinony so prejudicial as to make its
adm ssion, wth the district court’s limting instructions,
i nproper. When Braugh testified that Richards attenpted to cash the
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checks despite his agreenent wth Braugh not to do so, Richards did
not object.® Richards did not object until the follow ng day, when
Braugh testified that he reported the di sagreenent over the checks
to law enforcenent agencies. The district court’s detailed

limting instruction carefully defined the purpose for which the

6 “Under the plain error standard, forfeited errors are
subject to review only where they are ‘obvious,’ ‘clear,’ or
‘readily apparent,’” and they affect the defendants substantia

rights.” United States v. Richardson, 168 F.3d 836, 839 n. 9 (5th
Cr.)(quoting United States v. Calverley, 37 F.3d 160, 162 (5th
Cir. 1994) (en banc), abrogated in part by Johnson v. United States,
520 U. S. 461 (1997)), cert. denied, us _ , 119 S. C. 1589
(1999). “Even then, we will not exercise our discretion to correct
the forfeited errors unless they ‘seriously affect the fairness,
integrity, or public reputation of the judicial proceeding.’”
Ri chardson, 168 F.3d at 839 n. 9 (quoting Calverley, 37 F.3d at
164). Braugh testified as follows about Richards’ cashing the

checks:

Q . [What did Al R chards say he
needed nmoney for?
A That he had sone expenses and sone

obligations that were due and he needed
t hat noney, or, he needed a check from -
a check or a series of checks fromne to
hol d as good faith agai nst those debts.

Q . [What was your understanding Al
R chards was going to do with the noney
if you sent himthe funds?

A Well, | understood at the tinme that he
was going to hold these checks.

Q .. [Dlid you learn whether or not
ultlnately or at sone | ater date whether
or not these checks had in fact been
cashed?

A | did learn later on they had been
cashed.

Even if we were to assune that this testinony was “clearly”
i nadm ssi bl e under Rul e 403, as Ri chards urges on appeal, R chards
has not shown plain error. He has not shown that the error
affected his substantial rights —that is, “affect[ed] the outcone
of the proceedi ng” —much | ess that the error “seriously affect[ed]
the fairness, integrity, or public reputation of [the] judicia
proceeding[].” Calverley, 37 F.3d at 164.
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jury could consider the testinony and mtigated the potential for

undue prejudice. See United States v. Bailey, 111 F. 3d 1229, 1234

(5th Gir. 1997).

In light of the court’s strict limts on Braugh's testinony
and instructions |imting the jury' s <consideration of the
testinony, the district court did not err in admtting this
evi dence.

B. THE RULE 404(B) AND HEARSAY CHALLENCES

In rebuttal, and over objections, the governnent called a
w tness naned Mark McMIllan to testify about investnents he nade
t hrough Braugh and Latrasse in 1987 and 1988. These objections are
reasserted on appeal .

MM Illan testified that he nmet Braugh in late 1987. Braugh
was working from an office in the church to which MMIIan
bel onged, trying to help the financially troubled church raise
nmoney. Braugh proposed an investnent to MM I lan to help solve the
church’s financial problens. Braugh explained that he “had sone

kind of bank letter of credit, foreign bank letter of credit deal

going where sone bank was going to loan him $10 nillion
immnently.” Braugh told McMIlan that $15,000 would nake “the
deal ” work. Braugh promsed that if MM I lan invested the
$15, 000, Braugh would receive $10 mllion fromthe European bank;

woul d | oan $800, 000 to the church; would return $15,000 to McM I | an
within a few days; and would pay McM Il an an additional $15, 000.
McM | | an gave Braugh the $15,000. Neither McM Il an nor the church

recei ved any noney from Braugh.
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McM | | an next saw Braugh several nonths |ater, at the offices
of Butler Industries. MMIllan was there to see the conpany
president, a cl ose personal friend. Braugh was using an office at
the conpany, working to raise noney for the financially-troubled
busi ness. Braugh proposed another investnent opportunity to
McM | I an. Braugh expl ai ned that he had succeeded in securing a $10
mllion | oan froma European bank. The noney had been w red and
pl aced in a hol ding account, but Braugh needed $25,000 to rel ease
the funds. Braugh promised that if McMIIlan invested the $25, 000,
Braugh woul d pay hi m $50, 000 before the cl ose of the sane busi ness
day; would pay the $30,000 owed fromthe first investnent; would
| oan noney to Butler Industries; and would |oan the church the
money he had prom sed earlier.

Braugh told McM I lan that the transactions would take pl ace
through a conpany called Gold Coud Developnent.” |If the $10
mllion was not paid as expected, CGold C oud Devel opnment would
invest McMIllan’s noney in a novie through a conpany called San
Franci sco Productions. Braugh told McM Il an that Kurt Latrasse was
in charge of both the loan from the European bank and the novie
deal and that Braugh was acting at Latrasse’s direction.

MM Illan testified that, despite suspicions, he decided to
gi ve Braugh the $25, 000. On April 14, 1988, McMIlan had his
office manager draft a docunent to record the promsed

transactions. In this docunent, Braugh and Latrasse, referred to

! Roger Braugh testified that the Gold C oud Devel opnent
Corporation referred to in connectionwith this transacti on was not
the sanme Gold O oud Devel opnent Corporation that was involved in
the roll program of which he was the chairnman.
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as “Borrower,” prom sed to pay MM Il an $50,000 from (1) “proceeds
received on the Roger Braugh/Gold Coud Devel opnment Project
(expected | oan of $10, 000, 000.00)"; (2) “proceeds received on the
San Franci sco Producti ons Proj ect (expect ed | oan of
$10, 000, 000.00)”; or (3) “other sources as deemed necessary by
Borrower.” MMIllan's staff also drafted a personal guarantee for
signature by Braugh and Latrasse individually. MMIlan told
Braugh that he woul d pay the $25, 000 only after Braugh and Latrasse
si gned t he docunents.

MM Illan testified that he spoke by telephone to a nman

identified as Kurt Latrasse after the docunents had been faxed to

Latr asse:

A . . . . [We got himon the tel ephone in
his notel room

Q Wo is the “we,” who got him on the
t el ephone?

A Me and Roger Braugh and Robert Cohen, the
president of Butler Industries.

Q And who is the “hinf that you got on the
phone?

A Kurt Latrasse.

Q And what makes you think you had Kurt
Latrasse on the tel ephone?

A He said he was Kurt Latrasse. They
dialed the hotel -- | nean, | was told

that they were calling Kurt Latrasse.
The man got on the phone, said he was
Kurt Latrasse. He got the docunents. He
said he read the docunents. He said he
was signing them He said he could not
get them notarize [sic] because his
secretary was gone to lunch or his notary
was gone to lunch, and he signed it,
supposedly, they faxed it back to ne.

| ooked at it, | verified the signature,
then | paid the noney.

Later that day, Roger Braugh faxed McMIlan the “loan docunent,”

signed “Kurt Latrasse” and “Roger S. Braugh,” and the personal
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guarantee, signed “Roger S. Braugh.” On the fax cover sheet
Braugh wote: “Kurt’s personal guarantee will be here tonorrow
because the notary |left before we sent the | ast docunent to him”

McM |l an did not see Braugh again after that day. He received
none of his noney back and neither the church nor Butler Industries
received a loan. MMlIllan filed no conplaint and made no attenpt
to recover the noney.

1. Braugh’s Challenges to MM |l an’s Testi nony

Braugh argues that the admssion of MMIllan's testinony
violated Rul e 404(b) of the Federal Rules of Evidence because the
transactions McMIlan described were renote in tinme from and
dissimlar to, the transactions charged in the indictnment. Braugh
al so argues that, even if the evidence was relevant, its margina
probative value was substantially outweighed by the highly
prej udicial inpact.

In response, the governnent argues that the MMIIlan
transactions had substantial simlarities to the transactions
charged in the indictnment, making the evidence highly probative of
Braugh’s intent. Braugh put his intent squarely in issue, making
MM Illan’s testinony inportant rebuttal evidence. The district
court instructed the jury that they were to consider the testinony
only on the issue of intent.

The district court’s decisionto admt Rule 404(b) evidence is

revi ewed for abuse of discretion. See United States v. Chavez, 119

F.3d 342, 346 (5th Gr. 1997). This review is “necessarily

hei ghtened” in crimnal cases. United States v. Gonzalez, 76 F. 3d

1339, 1347 (5th Gr. 1996)(quoting United States v. Anderson, 933
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F.2d 1261, 1268 (5th Cr. 1991)). The probative value of the
evi dence, the need for the evidence by the governnent on the issue
of intent, and the court’s limting instructions are all consi dered
in determning if the court properly admtted the testinony under
Rul e 404(b).®

Atrial court nust apply the test set out in United States v.

Beechum 582 F.2d 898, 911 (5th G r. 1978)(en banc), in determ ning
whet her to admt extrinsic evidence under Rule 404(b). Car ef ul
application of the Beechum test protects defendants from unfair
prejudice in the admssion of extrinsic act evidence. See
Anderson, 933 F.2d at 1268. The first step of the Beechumtest is
to determ ne that the extrinsic offense evidence is relevant to an
i ssue other than the defendant’s character. The second step is to

det erm ne whet her the evidence satisfies Rule 403. See Beechum

582 F.2d at 911.

The rel evance of extrinsic act evidence “is a function of its
simlarity to the offense charged.” 1d. Wen the evidence is
admtted to show the defendant’s intent to commt the offense
charged, “the relevancy of the extrinsic offense derives fromthe
defendant’s indulging hinself in the sane state of mnd in the

perpetration of both the extrinsic and charged offenses.” Id.

8 Rul e 404(b) of the Federal Rules of Evidence provides:

Evi dence of other crinmes, wongs, or acts is not
adm ssi ble to prove the character of a person in order to

show actionin conformty therewith. It may, however, be
adm ssi bl e for other purposes, such as proof of notive,
opportunity, intent, preparation, plan, know edge,

identity, or absence of m stake or accident.
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“The reasoning i s that because the defendant had unl awful intent in
the extrinsic offense, it is less likely that he had | awful intent
in the present offense.” 1d. An extrinsic offense is relevant to
the issue of intent only if “an offense was in fact commtted and
the defendant in fact conmtted it.” 1d. at 912. The proponent of
the evidence need not establish these facts by a preponderance of
t he evidence; rather, “the evidence in the case nust be sufficient
to permt ajury, acting reasonably, to find the prelimnary facts
by a preponderance of the evidence.” Anderson, 933 F.2d at 1269.
“Once it is determned that the extrinsic offense requires the sane
intent as the charged offense and that the jury could find that the
defendant comm tted the extrinsic offense, the evidence satisfies
the first step under rule 404(b).” Beechum 582 F.2d at 913.

As to Braugh, McM Il an’s testinony satisfies the first part of
the Beechumtest. MMIllan's testinony, if believed, would permt
a reasonable jury to find by a preponderance of the evidence that
Braugh commtted fraud in both of the MMIlan transactions,
involving the sanme intent as the offenses charged in the
i ndi ct nment.

In performng the second part of the Beechum test, “the task
for the court . . . calls for a commpnsense assessnent of all the
circunstances surrounding the extrinsic offense.” |d. Severa
factors affect the probative val ue of the evidence, including “the
extent to which the defendant’s unlawful intent is established by
ot her evidence, the overall simlarity of the extrinsic and charged
of fenses, and the anobunt of tinme that separates the extrinsic and
charged offenses.” Chavez, 119 F. 3d at 346-47.
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MM Illan’s testinony was highly probative as to Braugh's

intent. “The nere entry of a not guilty plea in a conspiracy case
raises the issue of intent sufficiently to justify the
adm ssibility of extrinsic offense evidence.” United States v.

Broussard, 80 F.3d 1025, 1039 (5th G r. 1996). |In this case, the
core of Braugh’'s defense was that he | acked the intent to defraud.
Braugh testified, and his attorney argued, that Braugh believed t he
“roll progranf was a legitimte investnent. The governnent had no
direct evidence of Braugh's fraudulent intent.

Braugh’s argunments as to the dissimlarity between the
McM I lan transactions and those described in the indictnent are
W thout nerit. Braugh twi ce induced McMIlan to give hi mnoney by
describing investnents that would result in a European bank payi ng
$10 million to Braugh, yielding MM Il an a substantial returnin a
very short time with no risk of losing his noney. The first of the
two transactions involved a letter of credit. The “roll progrant
transactions invol ved prom ses that the investors’ paynents would
enabl e Braugh and the other defendants to obtain a $10 nmillion
letter of credit from a foreign bank, which would return the
i nvestors’ noney, plus interest and |arge profits, in a very short
tinme. Braugh told McMIlan that Latrasse was in charge of the
i nvestments proposed in the second transaction, just as he would
|ater tell the “roll progranmt victins that Latrasse was the expert
in that investnent plan. The three to five years between the
McM | lan transactions and the | ater charged offenses does not so
dimnish the probative value of the evidence as to nake it

i nadm ssi bl e. Cf. United States v. Hernandez-Guevara, 162 F. 3d
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863, 872-73 (5th Gr. 1998)(affirm ng district court’s adm ssion of
an 18-year-old conviction under Rule 404(b) to showintent), cert.

deni ed, us _ , 119 S . 1375 (1999); Chavez, 119 F. 3d at

346-47(affirmng district court’s adm ssion of a 15-year-old prior
convi ction under Rule 404(b) to show intent).

The district court instructed the jury on the limted purpose
for which MM I lan’s testinony could be considered:

You are going to hear evidence that you nay conclude is
simlar to the acts of Defendants Braugh and Latrasse
that are charged in the indictnment but that occurred on
di fferent occasions than those all eged in the indictnent.
You nust not consider any of the evidence that you are
about to hear in deciding if M. Braugh or M. Latrasse
commtted the acts charged in the indictnent. However,
you may consider the evidence for other very limted
purposes. |If you find beyond a reasonabl e doubt fromthe
evi dence you have heard up to now that M. Braugh or M.
Latrasse conmmtted the acts charged against themin the
i ndictnment, then you nmay consider the evidence that you
are about to hear to determ ne whether M. Braugh or M.
Latrasse had the state of mnd or intent necessary to
commt the crinmes charged agai nst themin the indictnent.
That is the only purpose for which you may consi der the
evi dence that you are about to hear.

The district court repeated this adnmonition in his final
instructions to the jury. “[T]he danger of unfair prejudice was
mnimzed by the district court’s careful instructions to the
jury.” &onzalez, 76 F.3d at 1348. The high degree of probative
value of MMIlan’s testinony, balanced against the danger of
unfair prejudice the testinony raised, in light of the limting
instructions, |leads to the conclusion that the district court acted
well withinits discretioninadmtting the testinony over Braugh’s

Rul e 404(b) objection.
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Braugh’s argunent that McMIlan’'s testinony was i nproper
“guilt-by-association” evidence is simlarly without nerit.® “It
is well established . . . that the governnent nmay not attenpt to
prove a defendant’s gquilt by showing that [the defendant]

associates with ‘unsavory characters.’” United States v. Pol asek,

162 F.3d 878, 884 (5th Gr. 1998). MMIllan's testinony did not
suffer fromthis defect. MMIllan testified about Braugh’'s acts
and statenents in inducing MMIlan to nake the two “i nvestnents.”
The testinony focused on Braugh’s own conduct. It did not nerely
show that Braugh associated wth Latrasse. See id. at
885(di stingui shi ng bet ween evi dence showi ng extrinsi c wongdoi ng on
defendant’s part, which mght be adm ssible to show know edge or
intent under Rule 404(b), and evidence showi ng the defendant
associated with people who were later convicted of an offense
simlar to the charged offense, which would be inadm ssible guilt-
by-associ ation evidence). The district court did not err on this
basis in admtting McM Il an’s testinony.
2. Latrasse’s Challenges to McM Il an’s Testi nony

Latrasse chall enges McM ||l an’ s testinony as i nadm ssi bl e, both

because it failed the Rule 404(b) criteria and because parts of

MMl lan’s testinony were hearsay as to Latrasse.

o Braugh concedes that he did not object to McMIlan’s
testinony specifically on the ground that it was “guilt-by-
associ ation” evidence. However, he argues that, based on the
record, his Rule 404(b) objection suffices to preserve this
argunent on appeal. O course, if Braugh did not tinely object to
MM I lan's testinony on this ground, the plain error standard woul d
apply. See Pol asek, 162 F.3d at 883-84. We concl ude that
MM Illan’s testinony was not inadm ssible “guilt-by-association”
evi dence even under the abuse of discretion standard.
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Latrasse chal l enges the sufficiency of the evidence show ng
that “an offense was in fact commtted and the defendant in fact
commtted it.” Beechum 582 F.2d at 913. Specifically, Latrasse
argues that McMIlan's testinony was insufficient to show that
Latrasse was involved with Braugh in the second MMIIan
transaction. To determ ne whether there was sufficient evidence to
satisfy the first part of the Beechum test, Latrasse’s hearsay
obj ection nust first be addressed. The statenents Latrasse objects
to would, if admssible, form part of the evidence show ng
Latrasse’s invol venent.

Latrasse objected under Rule 802 to McM Il an’s testinony that
Braugh described Latrasse as the person in charge of the
i nvestment, who was giving Braugh direction. The district court
admtted MMIllan’s testinony against Latrasse under Rule
801(d)(2) (D), which defines statenents of an agent or enpl oyee of
t he defendant as non-hearsay. Latrasse challenges the district
court’s ruling.1

An out-of-court statenent of a declarant is not hearsay if
“[t]he statenent is offered against a party and is . . . a
statenent by the party’'s agent or enployee, nmade during the
exi stence of the relationship.” Fep. R Evip. 801(d)(2)(D). The
proponent of the evidence nust prove the prelimnary facts that

bring the statenent within Rule 801(d)(2)(D), by a preponderance of

10 Braugh’s out-of-court statenments about Latrasse were
only arguably offered for the truth of the matters asserted in
them However, because the governnent did not nake this argunent
at trial or on appeal, we do not rest our resolution of the issue
on this ground.
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t he evi dence. See United States v. Bourjaily, 483 U S 171, 174

(1987). The statenent itself may be considered in making this
determ nation. See id. However, “[t]he contents of the statenent

are not alone sufficient to establish . . . the agency or
enpl oynent relationship and scope thereof under subdivision
(D) . . . .” Febp. R Evip. 801(d)(2).

MM Illan testified that Braugh told him “over and over and
over that Kurt Latrasse was the man in charge” of the Gold C oud
Devel opnment and San Franci sco Productions investnents. MMIIan
also testified that Braugh said “he was basically acting as an
agent for Kurt Latrasse.” These statenents provided the only
evi dence of Latrasse’s role as principal and Braugh’s as agent in
the second transaction Braugh proposed to McMIlan. Neither the
| oan docunent bearing Latrasse’s signature nor the circunstances
under which Latrasse signed it provide proof that Braugh was acting
as Latrasse’'s agent. In light of the lack of evidence to
corroborate Braugh's out-of-court statenents that he was acting as
an agent for Latrasse, Rule 801(d)(2)(D) cannot serve as the basis
for the adm ssion of these statenents against Latrasse.

However, even if McMIlan’s testinony should not have been
admtted against Latrasse under Rule 801(d)(2)(D), other grounds

for adm ssion renove any harnful error. See United States v.

Lopez, 979 F.2d 1024, 1033 (5th G r. 1992). The governnment urges
that the testinony was adm ssible under Rule 801(d)(2)(E), which
takes an out-of-court statenent outside the hearsay rule if the
statenent “is offered against a party and is . . . a statenent by
a coconspirator of a party during the course and in furtherance of
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the conspiracy.” FED. R EviD. 801(d)(2)(E). Al t hough the
indictnment did not allege an earlier conspiracy in connection with
the MM Il an transactions, “the conspiracy that forns the basis for
admtting coconspirators’ statenments need not be the sane

conspiracy for which the defendant is indicted.” United States v.

Arce, 997 F.2d 1123, 1128 (5th Gr. 1993).

Before admtting evidence under Rule 801(d)(2)(E), the
proponent nust “establish by a preponderance of the evidence that
t he decl arant and the defendant were involved in a conspiracy and
that the statenents were made during and in furtherance of the

conspiracy.” United States v. Broussard, 80 F.3d 1025, 1038 (5th

Cir. 1996); see also Bourjaily, 483 U S at 175-76. Under Rul e

104(a) of the Federal Rules of Evidence, a court “is not bound by
the rules of evidence except those with respect to privileges” in
determning the existence of prelimnary facts to support the

adm ssi on of evidence. See also Bourjaily, 483 U S. at 178. The

out-of-court statenent itself nmay be considered in determning the
exi stence of the conspiracy and other prelimnary facts. See id.
at 177-81; Feb. R EvipD. 801(d)(2). However, the out-of-court
statenent alone is not sufficient to support its own adm ssion
See FED. R Evip. 801(d) (2).

Braugh nmade the statenents as part of his efforts to induce
MM Illan to give him noney a second tine. There is sufficient
evi dence to show that Braugh and Latrasse conspired in this effort
to defraud McMII an. The trial record included the follow ng
evidence that Braugh and Latrasse were parties to such a
conspiracy:
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. MMl lan testified that Braugh told him “over and
over again that Latrasse was in charge” of the Gold
Cl oud Devel opnent transaction and the San Franci sco
Production novi e deal .

. MM Illan testified that Braugh said that “he was
basically acting as an agent for Kurt Latrasse.”

C After McMIlan refused to give Braugh any noney
unl ess Latrasse signed a | oan docunent and personal
guarantee drafted by MMIllan’s staff, those
docunents were faxed to Latrasse.

. Braugh and MMl lan telephoned the hotel where
Latrasse was staying. They were connected to a nman
who identified hinself as Kurt Latrasse. That man
stated that he had received the docunents that
MM Illan's staff drafted and was signing them

C Braugh faxed McM Il an the | oan docunent bearing a
signature purporting to be that of Kurt Latrasse.

. The signature of Kurt Latrasse was very simlar to
Latrasse’s signature on other docunents previously
admtted as evidence in the trial.

This evidence shows the predicate facts nmaking Braugh’s
statenents about Latrasse adm ssi bl e under Rule 801(d)(2)(e). The
record di scloses sufficient evidence to show by a preponderance of
the evidence that Latrasse and Braugh conspired to defraud
McM I lan. Braugh’s out-of-court statenents in furtherance of the
conspiracy were adm ssible under Rule 801(d)(2)(E) of the Federal
Rul es of Evi dence.

In light of this determ nation, we returnto the first part of
the Beechum test to consider whether McMIlan's testinony was
adm ssi ble against Latrasse under Rule 404(Db). Under the
circunst ances presented in this case, there was sufficient evidence

to permit a rational jury to find that Latrasse conmtted an

of fense involving fraud for the purpose of the Beechum anal ysis.
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MM I lan’s testinony al so satisfies Rule 403, the second part
of the Beechum test. Latrasse placed his intent at issue by
testifying that he believed the “roll prograni was legitinmate. The
evi dence of the second McM || an transaction was probative rebuttal
evi dence, particularly giventhe simlarity between Latrasse’s rol e
in the extrinsic offense and his role in the charged of f enses.

Braugh described Latrasse to McM |l an as the person in charge
of the proposed investnents; l|ater, Latrasse was presented to the
roll programinvestors as the expert in such transactions. In both

schenes, when an investor expressed concern or doubt, Latrasse was

called in to provide reassurance. MM Ilan's testinony was
probative on the issue of Latrasse’'s intent. The district court
gave a careful limting instruction to the jury, mnimzing the

prejudicial inmpact of MM Il an’s testinony. See Gonzalez, 76 F. 3d

at 1348. Bal anci ng the probative value against the danger of
unfair prejudiceinlight of thelimting instruction, the district
court did not abuse its discretion in admtting MMIllan’'s
testi nony agai nst Latrasse over his Rule 404(b) objection.
Moreover, even if McMIlan’s testinony was inadm ssible, the

error was, on this record, harmess. See United States v. Cornett,

195 F.3d 776, 784 (5th Cr. 1999). The erroneous adm ssion of
MMIllan’s testinony would require reversal of Latrasse’'s
conviction only if the evidence had a “substantial inpact” on the

verdict. See United States v. Dickey, 102 F. 3d 157, 163 (5th G r.

1996); United States v. ElI-Zoubi, 993 F.2d 442, 446 (5th Cr.

1993). The trial record discloses anple evidence of Latrasse’'s
guilt. The evidence shows that Latrasse repeatedly provi ded Hayes,
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Schwi nger, and Bl ackwel der assurances as to the legitinmacy and
profitability of the roll programlong after he knewthat the noney
had not been invested as prom sed and was not producing the
prom sed returns. The record shows that Latrasse gave the
i nvestors detail ed and varyi ng expl anati ons, prom ses, and excuses
|l ong after the investors’ noney had al ready been disbursed to the
def endants, including Latrasse. In the context of the anple
evi dence of Latrasse’'s crimnal intent in the record, McMIllan’s
testinony did not have a “substantial inpact” on the jury verdict
So as to require reversal.
V. THE CHALLENGE TO THE JURY | NSTRUCTI ONS

All three defendants argue that the district court erred in
rejecting the defendants’ proposed jury instruction as to the
relationship between breach of fiduciary duty and crimnal
liability.

John Shockey testified as the governnment’s expert w tness on
i nternational banking practices and financial fraud. During cross-
exam nation, Braugh’s attorney asked Shockey whet her “people in the
phony noney worl d” ever used “people in the |l egitimte noney worl d”
to pronote fraudulent investnent schenes. In response, Shockey
testified:

Vll, while that coul d happen, we woul d hope t hat proper

due diligence woul d be done. And if the parties involved

hold thensel ves out as know edgeable and experienced

financi al advisors, they have a fiduciary responsibility

totheir clients to conduct due diligence to protect the
interests of their clients.
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Latrasse’s attorney |ater asked Shockey several questions to
clarify that “due diligence” and “fiduciary responsibility” were
terms fromcivil, not crimnal, |aw

Latrasse tinely requested the trial court to include the
follow ng |anguage in the court’s jury instructions: “Neither a
failure to exercise due diligence nor a breach of fiduciary duty in
and of thenselves rise to the |level of specific intent to defraud.
Before you may find a Defendant guilty of fraud, you nust find
beyond a reasonable doubt that the Defendant had the specific
intent to defraud.” The other defendants joined in the request.
The district court did not give the instruction.

A district court’s refusal to provide a requested jury

instruction is reviewed for abuse of discretion. United States v.

Jobe, 101 F. 3d 1046, 1059 (5th Cr. 1996). Such a refusal requires
reversal only if the requested instruction (1) was a substantially
correct statenent of the law, (2) was not substantially covered in
the charge as a whole, and (3) concerned an inportant point in the
trial such that the failure to instruct the jury on the issue

seriously inpaired the defendant’s ability to present a given

defense. See United States v. Webster, 162 F. 3d 308, 322 (5th Cr
1998), cert. denied, us _ , 120 S. C. 83 (1999); Jobe, 101

F.3d at 1059.
The district court instructed the jury, in relevant part, as
fol | ows:
The word “knowingly,” as that term has been used from
time to time in these instructions, neans that the act

was done voluntarily and intentionally, not because of
m st ake or acci dent.
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Good faith is a conplete defense to the charges in the
i ndi ctnment, since good faith on the part of the defendant
is inconsistent wth intent to defraud, which is an
essential part of the charges. The burden of proof is
not on a defendant to prove his good faith, since a
defendant has no burden to prove anything. The
gover nnment nust establish beyond a reasonabl e doubt that
the defendants acted with specific intent to defraud as
charged in the indictnent.

One who expresses an opinion honestly held by him or a
belief honestly entertained by him is not chargeable
with fraudulent intent even though his opinion is
erroneous or his belief is mstaken; and, simlarly,
evi dence which establishes only that a person nmade a
m stake in judgnent or an error in managenent, or was
carel ess, does not establish fraudul ent intent.

On the other hand, an honest belief on the part of the
def endant that a particular business venture was sound
and woul d ul ti mately succeed woul d not, in and of itself,
constitute “good faith” as used in these instructions if,
in carrying out that venture, the defendants know ngly
made false or fraudulent representations to other with
the intent to deceive them

The district court also instructed the jury on the |evel of
intent required for conviction on each of the offenses charged in
the indictnent. As to the conspiracy charge, the district court
instructed the jury as follows:

For you to find a defendant guilty of conspiracy,
you nust be convinced that the governnent has
proved . . . beyond a reasonable doubt . . . [t]hat the
def endant knew t he unl awf ul purpose of the agreenent and
joined in it wllfully, that is, with the intent to
further the unlawful purpose . . . .

One may becone a nenber of a conspiracy wthout
knowing all the details of the unlawful schene or the
identities of all the other alleged conspirators. If a
def endant understands the unl awful nature of the plan or
schene and knowi ngly and i ntentionally joins in that plan
or scheme on one occasion, that is sufficient to convict
hi m of conspiracy .
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The district court also instructed the jury on the Pinkerton
doctrine of acconplice liability.?!

As tothe interstate transportation of stolen property charge,
the district court instructed the jury that “to find the defendant
guilty of this crinme, you nmust be convinced that the governnent has
proved . . . beyond a reasonabl e doubt [that] the defendant devi sed
a schenme to defraud one or nore persons of at |east $5,000.” The
district court instructed the jury on the elenents of mail fraud
and wire fraud, in relevant part, as foll ows:

For you to find the defendant guilty of this crine,
you nust be convi nced that the governnent has proved each
of the follow ng beyond a reasonabl e doubt:

First: That the defendant know ngly created a schene

to defraud, that is a schene to obtain noney, funds, or

credits from another by neans of false pretenses,

representati ons and prom ses substantially as alleged in
this Indictnent;

Second: That the defendant acted with the specific
intent to commt fraud
The district court’s instructions to the jury, considered as a
whol e, substantially covered the defendants’ requested i nstructi on.
Defendants fully presented their theory of defense, their belief
that the roll programwas a legitimate investnment. |In his closing
argunent, Latrasse’s attorney argued that a breach of fiduciary

duty does not necessarily give rise to crimnal liability.

“[Clounsel was not circunscribed in his argunent to the jury” on

1 Under Pinkerton v. United States, 328 U S. 640, 666
(1946), “[a] party to a continuing conspiracy nmay be responsible
for a substantive offense conmtted by a coconspirator pursuant to
and in furtherance of the conspiracy, even if that party does not
participate in the substantive offense or have any know edge of
it.” United States v. Castillo, 179 F.3d 321, 324 n. 4 (5th Cr
1999) (quoting United States v. Elwood, 993 F.2d 1146, 1151 (5th
Cir. 1993)) (alterations inoriginal), cert. granted, us
2000 W. 21143 (2000).

a7



the theory of defense. United States v. Storm 36 F.3d 1289, 1295

(5th Gr. 1994). The district court’s charge adequately instructed
the jury that they could not convict any defendant unless the
gover nnent proved, beyond a reasonabl e doubt, that the defendant

had the specific intent to defraud. See United States v. G raldi

86 F.3d. 1368, 1376 (5th Cr. 1996) (affirmng district court’s
deni al of a requested instruction on good faith because the charge
detail ed specific intent and defined “wllfully” and “know ngly”).
The defendants were not entitled to nore specific instructions on
the distinctions between the civil terns “due diligence” and
“fiduciary responsibility” on the one hand, and crimnal liability
on the other.

The district court’s refusal to give the defendants’ requested
instruction was not error.
VI. THE CHALLENGES TO THE SUFFI Cl ENCY OF THE EVI DENCE

All defendants challenge the sufficiency of the evidence
supporting sone or all of their convictions. |n assessing these
chal  enges, “[t]his court nust viewthe evidence in the |ight nost
favorable to the jury verdict and affirmif a rational trier of
fact could find that the governnent proved all essential elenents
beyond a reasonable doubt.” Graldi, 86 F.3d 1368, 1372 (5th Cr
1996) . We consider “the countervailing evidence as well as the

evi dence that supports the verdict.” United States v. Brown, 186

F.3d 661, 664 (5th Gr. 1999)(quoting Graldi, 86 F.3d at 1272).
“I't 1s not necessary that the evidence exclude every

reasonabl e hypot hesis of innocence or be wholly inconsistent with

every concl usion except that of guilt provided a reasonable trier
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of fact could find that the evidence establishes guilt beyond a

reasonabl e doubt.” United States v. Bell, 678 F.2d 547, 549 (5th

Cr. Unit B 1982); see United States v. Soape, 169 F.3d 257, 264

(5th Gr.), cert. denied, us _ , 119 S. C. 2353 (1999).

The jury is free to choose anong reasonabl e constructions of the

evi dence. See United States v. Otega Reyna, 148 F.3d 540, 543

(5th Gr. 1998). If, however, “the evidence, viewed in the Iight
nmost favorable to the governnent, gives equal or nearly equal
circunstantial support to a theory of gquilt and a theory of

i nnocence, the conviction should be reversed. United States v.

Penni ngton, 20 F. 3d 593, 597 (5th Cr. 1994); see Otega Reyna, 148

F.3d at 543. “When the evidence is essentially in balance, a
reasonable jury nust necessarily entertain a reasonable doubt.”

Otega Reyna, 148 F. 3d at 543.

A Ri chards

Ri chards argues that the evidence was insufficient to support
his conviction for inducing a person to travel in interstate
commerce in furtherance of a schene to defraud and his conviction
for wire fraud. He does not challenge the sufficiency of the
evi dence supporting his conspiracy conviction.

1. Interstate Transportation

18 U.S.C. § 2314 “requires proof of two elenents to support a
conviction: (1) that the defendant devised a schene intending to
defraud victim of noney or property of a mninum value of $
5,000,and (2) that as aresult of this schene, a victi mwas i nduced

to travel in interstate commerce.” United States v. Merson, 18
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F.3d 153, 164 (2d Gr. 1994); see also United States v. Biggs, 761

F.2d 184, 187 (4th G r. 1985).1%

Ri chards does not challenge the proof that he induced Bert
Hayes to travel from Arkansas to Texas to neet with R chards and
deliver a $250,000 check. Ri chards’ argunent is narrow. He
asserts that the evidence was insufficient to permt a reasonable
jury to find that he induced Hayes to cross state lines wth the

specific intent to defraud Hayes. See United States v. Snelling,

862 F.2d 150 (8th Cr. 1988) (holding that it is an essenti al
el enent of the interstate transportati on of fense under section 2314
that the defendant had the intent to defraud at the tine the victim
crossed state lines as a result of the defendant’s inducenent).
The record, viewed in the light nost favorable to the verdict,

contains evidence sufficient to support Richards’ conviction on
count 2. Richards pronoted the roll programto Hayes, prom sing
that the noney invested would be safe and would generate
substantial returns. The roll program described to Hayes did not
exi st. John Shockey, the governnent’s expert on international
banking practices and financial fraud, testified that no such

i nvestnment existed in the legitimte financial world.

12 Section 2314 provides in relevant part:

Whoever, havi ng devi sed or intending to devi se any schene
or artifice to defraud, or for obtaining noney or
property by neans of false or fraudulent pretenses,
representations, or promses, . . . induces any person
to travel in, or be transported in interstate .
commerce in the execution or conceal nent of a schene or

artifice to defraud that person . . . of noney or
property of $ 5,000 or nore . . . [s]hall be fined under
this title or inprisoned not nore than ten years, or
bot h.
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A reasonable jury could conclude that R chards knew the rol
programwas not | egitimte when he i nduced Hayes to travel to Texas
with his $250,000 check. Richards pitched an investnment program
that did not exist inthe legitimte financial world. He continued
his participation in the schene, soliciting additional investors
and later lulling theminto continuing to believe that the program
exi sted and was working |long after he knew that at |east sone of
the noney had gone to the pronoters rather than to the investors
and that they investors had not received any of the noney prom sed
them The evidence that Richards continued to solicit and reassure
investors after he knew that the programhad failed to perform as
he had prom sed supports the inference that Richards knew the
program was a fraud from the outset, when he induced Hayes to
invest in the program and to cross state lines to deliver his
check.

2. Wre fraud

“I'n order to establish wire fraud [under 18 U S.C. § 1343],
the Governnent nust prove that a defendant know ngly partici pated
in a schene to defraud, that interstate wire communicati ons were
used to further the scheme, and that the defendants intended that

sone harmresult fromthe fraud.” United States v. Powers, 168

F.3d 741, 746 (5th Gr.), cert. denied, us _ , 120 S. O

360 (1999); see also United States v. St. Celais, 952 F.2d 90, 95

(5th Gr. 1992). “Anintent to defraud for the purpose of personal
gain satisfies the ‘“harmi requirenent of the wire fraud statute.”
Powers, 168 F.3d at 746; St. Gelais, 952 F.2d at 95. A use of the
interstate wwre facilities is in furtherance of a schene to defraud
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if it is “incident to an essential part of the schene.” Schnuck v.

United States, 489 U. S. 705, 710-11 (1989) (citations omtted); see

al so Powers, 168 F.3d 741, 747 (5th Gr. 1999). A defendant need

not personally have made the comruni cati on on which the wire fraud
count is based, nor have directed that it be nmade. “The test to
determ ne whet her a defendant caused [interstate wire facilities]
to be used is whether the use was reasonably foreseeable.” United

States v. Massey, 827 F.2d 995, 1002 (5th Gr. 1987)(interpreting

the mail fraud statute).'® For a defendant to be convicted of wire
fraud, it is sufficient that the defendant could reasonably have
foreseen the use of the wires; the interstate nature of the wre
communi cation need not have been reasonably foreseeable. See

United States v. Lindemann, 85 F.3d 1232, 1241 (7th Cr. 1996);

United States v. Bl acknon, 839 F.2d 900 (2d G r. 1988); cf. United

States v. Kelly, 569 F.2d 928, 934 (5th Gr. 1978)(hol ding that the

interstate transportation offense, 18 U S . C. 8§ 2314, included no
| evel of nmens rea as to the interstate nexus because the interstate
nexus requirenment was nerely “the linchpin for federal

jurisdiction”); United States v. Darby, 37 F.3d 1059, 1067 (4th

Cr. 1994) (hol ding the sane under 18 U.S.C. § 875, which prohibits
the transm ssion of a threatening communication in interstate
conmmer ce) .

Ri chards asserts that the use of the wires charged in count 3

of the indictnent was not reasonably foreseeable. This count

13 Because the | anguage of the mail fraud and wire fraud
statutes are so simlar, cases construing one are applicable to the
other. See United States v. Herron, 825 F.2d 50, 54 n. 5 (5th Cr
1987); United States v. Bentz, 21 F. 3d 37, 40 (3d Cr. 1994).
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charges the Septenber 17, 1991 wire transfer of $7,500 from Texas
to Kurt Latrasse in California. The record evidence supports the
conclusion that the wire transfer to Latrasse was a di stribution of
proceeds fromthe roll program schene. Richards reasonably could
have foreseen that a distribution of the investors’ funds to the
def endant pronoters m ght be nmade by use of wire transfers. The
evi dence was sufficient to support Richards’ conviction on count 3.

B. Br augh

Braugh chal |l enges the sufficiency of the evidence supporting
his conspiracy, interstate transportation, wire fraud, and nail
fraud convictions. W uphold the convictions on all six counts.

1. Conspi racy

Braugh was convicted of conspiracy to conmt nail and wre
fraud under 18 U.S.C. §8 371. “To establish a violation of [section
371], the governnent nust prove beyond a reasonabl e doubt (1) that
two or nore peopl e agreed to pursue an unl awful objective, (2) that
t he defendant voluntarily agreed to join in the conspiracy, and (3)

that one or nore nenbers of the conspiracy commtted an overt act

to further the objectives of the conspiracy.” United States v.
Soape, 169 F.3d 257, 264 (5th Cr.), cert. denied, us

119 S. C. 2353 (1999).
“To be guilty of conspiracy to commt mail [and wre] fraud,
[the defendant] nmust have had the requisite intent to commt mai

[and wire] fraud.” United States v. Sneed, 63 F.3d 381, 385 (5th

Cr. 1995). Neither “[mail fraud [nor wire fraud], however, has
[a] specific intent requirenent regarding use of the mails [or wire

facilities].” 1d. (quoting United States v. Massey, 827 F.2d 995,
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1002 (5th Gr. 1987)). “The test to determ ne whether a defendant
caused the mails [or interstate wire facilities] to be used is

whet her the use was reasonably foreseeabl e. The defendant need not

intend to cause the mails [or wire facilities] to be used.” Sneed,
63 F.3d at 385 (quoting Mssey, 827 F.2d at 1002). “The
governnent’s burden, therefore, is to denonstrate beyond a

reasonabl e doubt that [the alleged conspirators] agreed to engage
in a schene to defraud in which they contenplated that the [wire
facilities] would likely be used.” Sneed, 63 F.3d at 385 (quoting
Massey, 827 F.2d at 1002).

Braugh contends that the evidence was not sufficient to permt
a reasonable jury to conclude that he was a party to a conspiracy
to commt wre fraud and mail fraud. At nost, he clains, the
evidence shows that the defendants participated in a failed
busi ness together, not that they agreed to commt a crine. Braugh
poi nts out that he was not present when either Schw nger or Hayes
signed contracts to invest in the roll program

The lack of direct evidence of agreenment to conmt a crine
does not require reversal. Each elenment of a section 371
conspiracy may be inferred from circunstantial evidence. See

United States v. Faulkner, 17 F.3d 745, 768 (5th Cr. 1994).

Concert of action can indicate an agreenent. See United States v.

Lopez, 979 F.2d 1024, 1029 (5th G r. 1992). The record contains
anple circunstantial evidence to support Braugh' s conspiracy
convi ction. Braugh and others induced Hayes, Schw nger, and
Bl ackwel der to part with their noney and in lulling them into
continued belief that their noney was safely invested. The bank
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records showed that nearly all Hayes's noney was noved from
Braugh’ s Shearson Lehman account within one nonth of deposit and
transferred to accounts in the defendants’ nanes at different
banks, including Braugh’s accounts. Most of the noney Schw nger
invested was also transferred from a Shearson Lehman account to
accounts held by Richards, Braugh, and Latrasse, within a short
tine.

The evidence showed the defendants’ coordinated acts to
i npl ement their fraudul ent schene, including the use of the mails
and wire facilities to distribute the proceeds of the fraud and to
lull the investors as they grew anxious about their noney. I n
light of the other evidence in the record, the jury was free to
di sbelieve Braugh's self-serving testinony that he thought the

“roll progranmi was a legitimate investnent. See United States v.

Brown, 186 F.3d 661, 667 (5th Gr. 1999); United States v. Rui z,

860 F.2d 615, 619 (5th Cr. 1988). The evidence was sufficient to
permt a reasonable jury to find that Braugh conspired to conmt
wire and nmail fraud.
2. Interstate Transportation

Braugh argues that there is no evidence that he, rather than
Ri chards, induced Hayes to travel from Arkansas to Texas with the
$250, 000 check. The interstate transportation elenent “is nerely
the linchpin for federal jurisdiction and bears no relationship, in
terms of culpability, to the underlying crimnal acts which are the

objects of [section] 2314.” United States v. Kelly, 569 F.2d 928,

934 (5th Cr. 1978) (quoting United States v. Ludwi g, 523 F. 2d 705,

707 (8th Cr. 1975)). The governnent need not prove that Braugh
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knew t hat Hayes would travel in interstate comerce. See Kelly,
569 F.2d at 934. |Indeed, the governnent need not show t hat Braugh
directly caused Hayes to travel across state lines. See id. at
934-35. It is enough if Braugh “was a notivating force in the

transportation.” 1d. at 935 (quoting Thognmartin v. United States,

313 F.2d 589 (8th Gr. 1963)).

In Kelly, this court wupheld a section 2314 interstate
transportation conviction over a sufficiency of the evidence
chal | enge. The defendant had devised a schene to sell shares in a
nonexi stent nutual fund. He sold shares in the fund to an
i ndividual, who in turn transferred themto a third party. As part
of the transaction, the i medi ate and secondary purchasers net in
the Bahamas. This travel provided the interstate transportation
el emrent of the original seller’s section 2314 conviction. The
court held that the original seller was a “notivating force” in the
ultimate buyer’s interstate travel, despite the fact that it was
the original buyer who i nduced the ultinmate buyer to nake the trip.

In this case, although R chards persuaded Hayes to cross state
lines to deliver his roll program check, Braugh's involvenent in
the roll programnade hima “notivating force” in Hayes’'s travel
The evidence sufficed to permt a reasonable jury to find that
Braugh vi ol ated section 2314.

3. Wre Fraud

Braugh was convicted of three counts of wre fraud under 18
US C 8 1343. His limted claimon appeal is that because there
was i nsufficient evidence to showthat he knowi ngly participated in
a scheme to defraud, there was also insufficient evidence to
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support his wire fraud convictions. The sane record evi dence that
led to the rejection of Braugh's sufficiency of the evidence
challenge to his conspiracy conviction also leads this court to
reject Braugh’s challenge to the wire fraud convicti ons.
4. Mai | Fraud

Count 6 of the indictnent charged Braugh with mail fraud under
18 U.S.C. § 1341, based on Braugh’s Novenber 22, 1993 letter to
Bl ackwel der, promsing to send a cashier’s check to repay the
$5, 000 “l oan.” Braugh argues that there was insufficient evidence
to show that he participated in a schene to defraud. The argunent
is without nerit.

C. Latrasse

Latrasse chal |l enges his conviction on all counts on the basis
of insufficiency of the evidence. Latrasse argues that because he
did not talk to any investors until after they had made their
i nvestnments, he did not induce anyone to part with their noney.
Latrasse also asserts that he believed the roll program to be
| egitimate.

1. Conspi racy

The record presented sufficient evidence to permt a rational
jury to find Latrasse guilty of conspiracy to commt wire and mai
fraud. The fact that Latrasse did not speak to the investors until
after they had parted wth their funds does not preclude his
menbership in the conspiracy. Anple evidence showed that Latrasse
worked to induce the participants to continue believing that the
roll program existed and that their noney was safe. Latrasse
lulled the investors when they protested the | ack of the prom sed
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paynments. Latrasse’s lulling efforts furthered the fraudul ent

schene. Cf. United States v. Allen, 76 F.3d 1348, 1363 (5th Cr

1996) (hol ding that actions designed to avoid detection after the
def endant s had control over the noney produced by the fraud were in
furtherance of the fraud under the nmail fraud statute); cf. also

United States v. Perry, 152 F.3d 900, 904 (8th C r. 1998) (hol di ng

that mailings designed to lull the victins into a fal se sense of
security and hide a fraudul ent schene are considered an overt act
in furtherance of a conspiracy to commt nail fraud and wre

fraud), cert. denied, us _ , 119 S. . 1088 (1999).

The evidence was also sufficient for the jury to disbelieve
Latrasse’s self-serving testinony and conclude that Latrasse knew
the investnment program was not |egitinmate. Latrasse knew the
investors were not receiving the paynents as prom sed when he
repeatedly assured themthat their noney was safely invested and
earning returns. He knew that noney received fromtwo investors
had been quickly transferred from the initial deposits in the
Shearson Lehman investnent accounts to the defendants, including
Latrasse. There was anple circunstantial evidence show ng that
Latrasse knew the roll programwas fraudul ent when he assured the
investors of its legitimcy. There was al so clear evidence show ng
that the use of the maiils and wire facilities in furtherance of the
fraud was reasonably foreseeable. Latrasse’s challenge to his
conviction on count 1 fails.

2. Interstate transportation

A party to a conspiracy may be held crimnally responsible for

a substantive offense commtted by a coconspirator in furtherance
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of the conspiracy if the of fense was reasonably foreseeabl e and was
commtted during that party’'s nenbership in the conspiracy. See

United States v. Castillo, 179 F.3d 321, 324 n. 4 (5th Grr.

1999) (descri bing the Pinkerton doctrine), cert. granted, u. S.

_, 2000 W. 21143 (2000); United States v. Dean, 59 F.3d 1479,

1490 n. 20 (5th Cr. 1995)(hol ding that the offense nust have been
reasonably foreseeable for the defendant to face acconplice

liability under the Pinkerton doctrine); United States v. Basey,

816 F.2d 980, 998-99 (5th Cr. 1987). W have already found the
evi dence sufficient to showthat Latrasse conspired to commt nai
and wire fraud and that Ri chards and Braugh i nduced Hayes to travel
ininterstate commerce with the intent to defraud.

The question as to Latrasse’s conviction on count 2 is the
sufficiency of the evidence to show that Latrasse was a nenber of
t he conspiracy when Richards i nduced Hayes to cross state |lines on
Septenber 5, 1991 to participate in the roll program Latrasse
points out that he did not begin conmmunicating with the roll
programinvestors until early 1992. However, the record al so shows
that Latrasse received a $7,500 wire transfer fromBraugh' s Bank of
Corpus Christi account on Septenber 11, 1991 and a $5, 000 transfer
on Septenber 17, 1991. Brewer testified that Latrasse received
nmoney from Hayes’ s deposit, only days after Hayes wote his check.
A reasonabl e jury coul d conclude that Latrasse was a nenber of the
conspi racy when Hayes crossed state lines to deliver the check

There is no basis to reverse Latrasse’'s conviction on count 2.
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3. Wre fraud

Latrasse challenges his convictions on the three counts of
wire fraud. The first of these counts involved the $7,500
Septenber 11, 1991 wire transfer from Braugh’'s Bank of Corpus
Christi account in Texas to Latrasse in California. The evidence
was sufficient to permt a rational jury to conclude that this
transfer was a distribution of proceeds fromthe fraudul ent schene,
in furtherance of that schene and reasonably foreseeable to
Latrasse.

The second count, Count 4, involved a fax from Latrasse in
California to Schwi nger in Texas on June 19, 1992. In the fax,
Latrasse promsed a distribution of funds to Schw nger and her
partners on or before June 30, 1992. The evidence was clearly
sufficient for a reasonable jury to find that Latrasse sent this
fax to further the fraudulent schene by lulling Schw nger into
continuing to believe that her nobney was safely invested, as

prom sed. See United States v. Allen, 76 F.3d 1348, 1363 (5th Cr

1996) (hol ding that *“actions taken to avoid detection, or to lull

the fraud victiminto conplacency” are in furtherance of the fraud

for the purpose of the wire fraud statute); see also United States
v. Maze, 414 U. S. 395, 402-03 (1974). The evidence was sufficient
to support Latrasse’s conviction on count 4.

The third wre fraud offense, alleged in count 5 of the
superseding indictnent, involved a February 2, 1994 fax that
Latrasse sent fromCalifornia to Bl ackwel der in Texas. |In the fax,
Latrasse promsed to send Blackwelder a check returning his

i nvest nent . Again, the evidence was sufficient to support a
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finding that Latrasse sent this fax to lull Blackwelder into
continuing to believe the investnent was |egitinate. There was
sufficient evidence to permt a rational jury to convict Latrasse
on count 5 of the indictnent.
4. Mai | fraud

The mail fraud offense alleged in count 6 of the superseding
i ndictment arose from a Novenber 22, 1993 letter Braugh sent to
Bl ackwel der by nmail. In the letter, Braugh promsed to send
Bl ackwel der a cashier’s check repaying the July 8, 1993 $5, 000
“l oan.”

The evidence show that in the weeks |eading up to the | oan,
Bl ackwel der had asked Braugh several tinmes when he would receive
the prom sed paynents from the roll program Braugh repeatedly
assured Bl ackwel der that he would receive the noney soon, giving
such excuses as “it’s going to happen in a day, it’s going to
happen in tw days, it’s going to happen in a week, there’'s a
problem a little problem 1it’s going to be good in a day.”
Bl ackwel der continued to press. As part of Braugh's efforts to
lull Bl ackwel der into believing the roll program was | egitinate,
Braugh explained that there were problens in Europe that needed
attention and asked for a $5,000 | oan so that Braugh could travel
to Europe and “hel p expedite the transaction.”

Bl ackwel der tried to recover his noney from Braugh. In a
t el ephone conversation on Novenber 19, 1993, Braugh told
Bl ackwel der that the unpaid |loan “was the only m stake he made in
executing his little ordeal here.” Three days |ater, Braugh sent
Bl ackwel der the letter that forns the basis for count 6. |In the
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letter, Braugh promsed to give Blackwel der a cashier’s check to
repay the loan within one week.

After the Novenmber 22, 1993 letter, Bl ackwel der did not see or
speak to Braugh for approximately six nonths. However, Latrasse
continued to call Blackwelder to assure him that paynent on his
roll program investnent was inm nent. On February 2, 1994,
Latrasse sent Bl ackwel der a fax, telling Bl ackwel der that Latrasse
had designated a “disinterested third party to deliver the check
for the pay-out” on Blackwelder’s investnent. The fax continued:

It is regrettable that this project took |onger than

programmed and that this | ed to the hard feelings between

you and Roger. Hope that we can quickly resolve the

remai ni ng busi ness between yourself and SAl [ Associ at es]

and Roger’s personal obligation to you.

A reasonable jury could conclude that Braugh’s Novenber 22,
1993 letter to Blackwelder was in furtherance of the schene to
defraud. Braugh solicited the | oan fromBl ackwel der i n the cont ext
of reassuring Bl ackwel der about the roll program Braugh told
Bl ackwel der that the $5,000 |oan would help him nmeke a trip to
Europe to fix problenms with the roll program and “expedite the
transaction.” Three days before he sent Bl ackwel der the Novenber
22, 1993 letter promsing to repay the $5,6000, Braugh told
Bl ackwel der that failing to repay the $5,000 was “the only m st ake
he made” in connection with the roll program The Novenber 22,
1993 |l etter was anot her instance of lulling, another assurance that
nmoney prom sed woul d be paid soon. In his February 2, 1994 fax to
Bl ackwel der, Latrasse, seeking to reassure Bl ackwel der about the
roll programgenerally, stated: “I hope that we can quickly resolve

the remaining business between yourself and SAl and Roger’s
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personal obligation to you.” Braugh obtained the $5,000 “l oan”
t hrough his involvenent in the roll program Latrasse was clearly
awar e that Braugh had done so. Braugh’s and Latrasse’ s statenents
and witten comunications evidence their recognition that
assurances about the $5,000 transaction were part of keeping
Bl ackwel der satisfied about the status of the roll program
Braugh’s lulling letter “was incident to an essential part” of the
roll programschene, which Latrasse coul d reasonably have foreseen.

The evidence was sufficient to support Latrasse’s conviction
on count 6.
VI1. THE RESTI TUTI ON ORDER

Ri chards and Braugh argue that the district court erred in
applying the Mandatory Victins Restitution Act (MVRA) in setting
the anmount of restitution. They contend that the Ex Post Facto
Cl ause of the United States Constitution precludes the application
of the MRA to conduct occurring before April 24, 1996, the
effective date of the Act. The conduct underlying their
convictions occurred well before then. Defendants did not object

to the orders of restitution at trial. Plain error applies.

United States v. G hak, 137 F.3d. 252, 264 n. 7 (5th Gr.), cert.
deni ed, Uus _ , 119 S C. 118 (1998), and cert. deni ed,

US _ , 119 S. C. 203 (1998).

The MVRA anended the VictimWtness Protection Act (“VWPA’),
18 U.S.C. 8§ 3663-3664. Before the anmendnments to the VWA, the
statute required a court to consider a defendant’s ability to pay
in setting the anmobunt of a restitution order. As anended, the
statute provides that “the court shall order restitution to each
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victimin the full anmount of each victims |osses as determ ned by
the court and w thout consideration of the econom c circunstances
of the defendant.” 18 U . S.C. 8§ 3664(f)(1)(A). Richards and Braugh
contend that the MVRA, by forbidding the trial court to consider a
defendant’s ability to pay in setting the anmount of restitution,
causes an increase in the puni shnent a defendant faces for a given
of fense. They argue that “retroactive” application of the Act to
conduct occurring before its effective date violates the Ex Post
Facto O ause.

The WRA provides that it “shal |, to the extent
constitutionally perm ssible, be effective for sent enci ng
proceedings in cases in which the defendant is convicted on or
after the date of enactnment of this Act.” See 18 U S. C. § 2248
(statutory notes). |If application of the MMRAto a given def endant
woul d violate the Ex Post Facto Cl ause, the district court nust
apply the pre-anmendnent VWAPA in determning restitution.

A law violates the Ex Post Facto Clause if (1) it “appl|[ies]
to events occurring before its enactnent,” and (2) it
“di sadvantage[s] the offender affected by it by altering the
definition of crimnal conduct or increasing the punishnent for his

crinme.” Lynce v. Mathis, 519 U S. 433, 441 (1997)(quoti ng Waver

v. Graham 450 U. S. 24, 30 (1981)). Although this court has not
yet addressed the issue, several federal circuit courts have
consi dered whether application of the MVRA to conduct occurring
before its enactnment would violate the Ex Post Facto Cl ause. The
majority of these courts have held that retroactive application of

the MVRA woul d violate the Ex Post Facto Cl ause. Conpare United
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States v. Siegel, 153 F. 3d 1256, 1260 (11th Cr. 1998) (hol di ng t hat

it wuld violate the Ex Post Facto Clause to apply the MWRA to a
person whose crimnal conduct occurred prior to its passage);

United States v. Edwards, 162 F.3d 87, 89-90 (3d Cir. 1998)(sane);

United States v. Baggett, 125 F.3d 1319, 1321-1322 (9th GCr.

1997) (sane); United States v. Thonpson, 113 F.3d 13, 15 n. 1 (2d

Cr. 1997)(sane); United States v. Rezaq, 134 F.3d 1121, 1141 n.

13 (D.C. Cr.), cert. denied, Uus _ , 119 S. . 90 (19998);

and United States v. Wllians, 128 F.3d 1239, 1241 (8th Cr.
1997) (holding that an order of restitution under the MRA is
puni shment under the Ex Post Facto C ause and suggesting that
retroactive application of the Act would violate that clause); with

United States V. Ni chol s, 169 F.3d 1255, 1278-80 (10th

Cr.)(holding that retroactive application of the MRA did not

violate the Ex Post Facto O ause), cert. denied, us __ , 120

S. C. 336 (1999); United States v. Newman, 144 F.3d 531, 537 (7th

Cr. 1998)(sane).

The circuits approving retroactive application of the MRA
the mnority approach, have reasoned that restitution orders under
the Act are not puni shnent for the purpose of Ex Post Facto C ause
anal ysi s. This circuit’s precedent does not provide a basis to
adopt this reasoning. This circuit has held that restitution
i nposed under the VAWPA i s puni shnent for the purpose of the Ex Post
Facto Clause. See United States v. Rose, 153 F.3d 208, 211 n. 1

(5th Gr. 1998); United States v. Corn, 836 F.2d 889, 895-96 (5th

Cr. 1988). By requiring the court to order restitution in the
full amount of | oss, w thout considering the defendant’s ability to
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pay, the MVRA increases the severity of the punishnent a defendant
faces as conpared to the pre-anmendnent VWRA. See Siegel, 153 F. 3d
at 1260; see also Lindsey v. Wishington, 301 U S. 397 (1937).

Retroactive application of the MVRA to Ri chards and Braugh woul d
viol ate the Ex Post Facto C ause.

However, Braugh and R chards have not shown that the
chal l enged orders of restitution resulted from retroactive
application of the MWRA. Nothing in the record suggests that the
district court applied the MRA in this case. During each
def endant’ s sentencing, the district court adopted the presentence
report, which included specific findings about that defendant’s
ability to pay. Under the plain error standard of review, we have
held such adoption to be sufficient evidence that the district
court did consider a defendant’s financial resources in ordering

restitution under the pre-anendnment VWPA See United States v.

Geer, 137 F.3d 247, 252 (5th Cr.), cert. denied, us

118 S. . 2305 (1998). W find no plain error in the district
court’s orders of restitution.
VITI. CONCLUSI ON

For the reasons assi gned, the convictions and sentences of

def endants Ri chards, Braugh, and Latrasse are AFFI RVED.
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