IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-20262

BRI ARGROVE SHOPPI NG CENTER JO NT
VENTURE

Plaintiff - Counter Defendant - Appell ee,
ver sus
PI LGRI M ENTERPRI SES, INC., ET AL.,
Def endant s,
PI LGRI M ENTERPRI SES, INC.; PILCRI M
LAUNDRY COWPANY, INC.; PILGRI M
EQUI PMENT CO., INC. ,

Def endants - Counter C aimants - Appell ants.

Appeal fromthe United States District Court for the
Southern District of Texas

) April 7, 1999
Before JOLLY, DUHE, and EMLIO M GARZA, G rcuit Judges.

E. GRADY JOLLY, G rcuit Judge:

Pilgrim Enterprises, Inc.! appeals from a judgnment that
assessed response costs and damages against Pilgrimin a claim
asserted by Briargrove Shoppi ng Center Joint Venture (“Briargrove”)
under the Conprehensive Environnental Response Conpensation and

Liability Act (“CERCLA"), 42 U.S.C. A §§ 9601-9675 (West 1995 &

Technically, three parties are before us on appeal: Pilgrim
Enterprises, Inc., PilgrimLaundry Co., Inc., and Pil gri mEqui pment
Co., Inc. W refer to these parties collectively as “Pilgrim?”



Supp. 1998). Al t hough the district court |abeled its judgnment

“Final,” there remai ned various other clains and cross-cl ains that
had not been decided. Furthernore, there was no certification of
this CERCLA judgnent for appeal under Rule 54(b) of the Federa
Rul es of Civil Procedure. Because this judgnent appealed fromis
neither final, nor certified, we conclude that we |ack appellate
jurisdiction and therefore dism ss the appeal.
I

Bri argrove owned a shoppi ng center and | eased property in that
shopping center to Pilgrim Pilgrim operated a dry cleaning
business on the land for a nunber of years before its |ease
termnated in 1979. Fifteen years later, in 1994, Briargrove
sought a | oan backed by a nortgage on the shopping center. To
secure the | oan Briargrove needed an environnental assessnent of
its property. Briargrove hired an i ndependent | aboratory for this
purpose, and its investigation revealed that the property was
contam nated w th perchloroethylene (commonly referred to as
“perc”). Briargrove sued Pilgrim under CERCLA, alleging that
Pilgrimis the party responsible for rel easing perc onto the | and.
Briargrove also alleged a variety of state |aw clains including
negl i gence, negligence per se, nuisance and trespass. Pilgrim
filed several counterclains based on state comon and statutory

| aw.



After hearing argunents and review ng evidence, the district
court issued a “Declaratory Judgnent” on January 22, 1998. This
decl aratory judgnent addressed only the CERCLA cl ai ns and decl ared
that Pilgrimwas |iable “for response costs and danages associ at ed

wth any ‘clean-up’ and renediation costs associated with the

Bri argrove Shopping Center property.” The sane day the court
issued the declaratory judgnent, it also entered a “Final
Judgnent,” captioned as such, which read in full:

Pursuant to the findings entered inthis case and 42
US C 8 96(3)(g9)(2), (section 113 of CERCLA) the Court
DECLARES that Pilgrimis liable for response costs and
damages associated wth any “clean-up” and renediation
costs associated with the Briargrove Shopping Center

property.
This is a Final Judgnent.

Pilgrim subsequently filed a notion to anmend the judgnent,
requesting that the district court alter its findings of fact and
analysis of law, the district court denied the notion. Briargrove
then filed a notion requesting the court to aid the enforcenent of
its judgnent by issuing a “turnover order” according to Texas’
practice and procedure. See Fed. R Cv. P. 69(a). In response,
Pilgrim asked the district court to approve a supersedeas bond.
The court approved the bond and further ordered that “all execution
upon [the court’s] Declaratory Judgnent and Final Judgnent

are stayed pending appeal in front of the Fifth Grcuit Court of

Appeal s.” This order did not state whether the court contenpl at ed



an i mmedi at e appeal or an appeal follow ng the disposition of the
various other clains and counterclains.
11

Qur court is one of limted jurisdiction. W have authority
to hear appeals only from*“final decisions” under 28 U . S.C. § 1291,
interlocutory decisions under 28 U. S.C. § 1292, nonfinal judgnents
certified as final under to Fed. R Civ. P. 54(b),2 or sone other
nonfinal order or judgnment to which an exception applies (none
apply here).® W have said that “[a] decision is final when it
‘“ends the litigation on the nerits and | eaves nothing for the court

to do but execute the judgnent.’” Askanase v. Livingwell, Inc.

981 F.2d 807, 810 (5th G r. 1993) (quoting Coopers & Lybrand v.

Li vesay, 437 U. S. 463, 467 (1978)). dCdearly, the district court in
this case has not rendered a “final decision” nor entered a final
judgnent as that phrase is understood for 8 1291 purposes.
Therefore, we nust consider whether the district court has
certified its judgnent for appeal under Rule 54(b) so that we have

authority to hear an appeal froma decision that “adjudicates fewer

2See Wtherspoon v. Wite, 111 F.3d 399, 402 (5th GCr. 1997)
(recogni zing that “a decision failing to adjudicate the rights and
liabilities of all parties, while not technically final, can be
certified as final pursuant to Federal Rule of G vil Procedure
54(b)").

3See generally 15A Charles A. Wight, et al., Federal Practice
and Procedure 88 3911-3913 (2d ed. 1991).




than all the clains.” Fed. R CGv. P. 54(b). Rule 54(b) states,
in relevant part, the foll ow ng:

When nore than one claimfor relief is presented in an
action . . . the court may direct the entry of a fina

judgnent as to one or nore but fewer than all of the
clainms . . . only upon an express determ nation that
there is no just reason for delay and upon an express
direction for the entry of judgnent. |In the absence of
such determ nation and direction, any order or other form
of deci sion, however designated, which adjudi cates fewer
than all the clains . . . shall not termnate the action
as to any of the clains . . . , and the order or other
form of decision is subject to revision at any tine
before the entry of judgnent adjudicating all the clains

As both the rule’ s text and the Suprene Court have nade cl ear,
a district court deciding whether to certify a judgnent under Rule

54(b) nmust nmake two determ nations. See Curtiss-Wight Corp. v.

Ceneral Electric Co., 446 U.S. 1, 7-8 (1980). First, the district

court nust determne that “it is dealing wwth a ‘final judgnent.’”
ld. at 7. The judgnment is final if “it is “an ultimate disposition
of an individual claimentered in the course of a nultiple clains

action. ld. at 7 (quoting Sears, Roebuck & Co. v. Mackey, 351

U S 427, 436 (1956)). The second determ nation the district court
must nmake is whether any just reason for delay exists. Curtiss-

Wight Corp., 446 U S. at 8  According to the text of Rule 54,

this determ nation nust be nade expressly.
Qur court has, however, placed a gloss on the | anguage of Rul e
54(b). Although the rule requires “an express determ nation that

there is no just reason for delay,” we have said that a district



court’s judgnent neets the requirenents of theruleif it satisfies
the foll ow ng standard:

If the language in the order appealed from either
i ndependently or together with related portions of the
record referred to in the order, reflects the district
court’s unm stakable intent to enter a partial final
j udgnent under Rule 54(b), nothing else is required to
make the order appeal able. W do not require the judge
to nechanically recite the words “no just reason for
del ay.”

Kelly v. Lee’s Add Fashi oned Hanburgers, Inc., 908 F.2d 1218, 1220

(5th Gr. 1990) (en banc). The intent nust be unm stakable; the
i ntent nust appear fromthe order or from docunents referenced in
the order; we can | ook nowhere else to find such intent, nor can we
specul ate on the thought process of the district judge. In the
i nstant case, the only other portions of the record referred to by

the order appealed from (the “Final Judgnent” entered on

January 22, 1998) are the “findings entered in this case.” Those
findings are contained in the “Declaratory Judgnent.” Thus, under
Kelly, we are required to |l ook for the district court’s intent only

in the Final Judgnent and the Decl aratory Judgnent.
Nei t her of those docunents, either separately or taken

toget her, exhibits an “unm stakabl e intent to enter a partial final

judgnent under Rule 54(b).” Kelly, 908 F.2d at 1220. Unlike the
facts in Kelly, the district court nowhere nmentions Rule 54(b).*
“n Kelly, the district court captioned the order appeal ed

fromwith the title “F.R C.P. 54(b) JUDGVENT” and directed “that
there be final judgnent entered pursuant to Federal Rule of G vil



And in further contrast with the Kelly facts, neither of the
parties in the instant case submtted a notion nentioning Rule
54(b) to the district court. 1d. (noting that one of the parties
submtted a notion for the court to anmend its order “pursuant to
Rul e 54(b)”).

Furthernore, the district court in this case did not issue any
orders or nmenoranda di scussing t he substantive concerns surroundi ng
a Rule 54(b) certification.® Proper consideration of these
concerns requires the district court to act as a “dispatcher,”

Curtiss-Wight Corp., 446 U S. at 8, and to “weigh a variety of

factors to determ ne whether [its] disposition is appropriate for

Procedure 54(b) . . . .” Kelly, 908 F.2d at 1221.

SFor exanple, one Rule 54(b) concern in this case would be
“whet her the nature of the clains already determ ned was such that
no appel late court would have to decide the sane issues nore than
once even i f there were subsequent appeals.” Curtiss-Wight Corp.,
446 U.S. at 8. In this case, it is not clear whether this concern
would weigh in favor of certifying the appeal under Rule 54(b).
The concern mght cut against certification because one of the
parties may end up seeking review of the district court’s
resolution of sonme questions of fact related to the state |aw
clains and counterclains. Those facts may (or may not) bear upon

the CERCLA issues presented to us in this appeal. For exanpl e,
Pilgrimcontends that rel ease of the perc may have occurred t hrough
the sewer system nmaintained by Briargrove. Pilgrim further

contends that this fact should play a role in allocating damages
and that the district court m stakenly cast sone of those damages
as CERCLA costs to be born by Pilgrim We obviously nake no
judgnent as to the validity of these argunents, but it does appear
that fact 1issues underlying the unresolved state clains nay
interrelate with the CERCLA clainms. In any event, this is a cal
for the district court to make inits role as “dispatcher.” Until
it makes a proper Rule 54(b) determnation, we cannot have
jurisdiction over the CERCLA clains presented to us.



Rul e 54(b) certification.” Ackerman v. Federal Deposit Ins. Corp.,

973 F. 2d 1221, 1224 (5th Gr. 1992). Before the district court can
justify certifying its judgnent for appeal under Rule 54(b), it
must find that at | east sonme of those factors conmbine to outweigh
the i nportant concerns that underlie “the historic federal policy

agai nst pieceneal appeals.” Curtiss-Wight Corp., 446 U S. at 8

(quoting Sears, Roebuck & Co., 351 U.S. at 438). In this case, the

record reveal s no consideration of such factors.

The fact that the district court |abeled its order as a “Final
Judgnent” does not suffice to nake that order appeal abl e under Rul e
54(Db). The | abel does not indicate any intent by the district

court that the order should be 1Immediately appeal able. (o

Curtiss-Wight Corp., 446 U S. at 8 (“Not all final judgnents on

i ndi vidual clains should be imedi ately appeal able, even if they
are in sone sense separable from the renmaining unresolved
clains.”). This understanding conports with the text of Rule
54(b), which states that any order, “however designated,” does not
termnate the action as to any cl ains when the court has not nade
a determnation that there is no just reason for delay of the
appeal . More inportantly, our court recently has held that the
mere act of | abeling an order as a “Final Judgnent” is insufficient
evidence that the district court intended to certify the order

under Rule 54(b). Wtherspoon v. Wite, 111 F.3d 399, 403 (5th

Cr. 1997); see al so Askanase, 981 F. 2d at 810 (concl udi ng that the




court |acked jurisdiction even though the district court indicated
that the order was “appeal able”). Although we do not require the
mechani cal recitation of Rule 54(b), Kelly, 908 F.2d at 1220, what
we do require is a show ng of an “unm stakable intent” to enter the
j udgnment under Rul e 54(Db).

Finally, Pilgrimurges us to consider the district court’s
order approving the supersedeas bond as evidence that the district
court intended for its judgnent to be imedi ately appeal able. W
cannot do so, however, because this order was not referenced in the
order appealed from See Kelly, 908 F.2d at 1220 (“If the | anguage
in the order appealed from either independently or together with

related portions of the record referred to in the order, reflects

the district court’s unm stakable intent to enter a partial final
j udgnent under Rule 54(b), nothing else is required to make the
order appeal able.”) (enphasis added). Furthernore, evenif we were
to consider the order approving the supersedeas bond, that order
nevertheless fails to reflect an “unm stakable intent to enter a
partial final judgnent under Rule 54(b).” Kelly, 908 F.2d at

1220. °

5Pil grimal so argues that Briargrove' s seeking enforcenent of
the district court’s “Final Judgnent” denonstrates that Briargrove
t hought the order was appeal abl e. This argunent has no weight,
however, because jurisdiction does not turn on the intentions of
either party. The only relevant intent in the instant case is that
of the district court as reflected or referenced in its order.
That intent remai ns unknown to us.



In sum nothing in the record before us indicates any
intention to certify the district court’s judgnent as appeal abl e
under Rule 54(b). Kelly describes the nost |enient application of
a Rule 54(b) certification as far as this circuit is concerned, and
this case fails by a wide nargin to neet that test. W therefore
lack jurisdiction to consider the district court’s partial ruling
on appeal .

|V

For the foregoing reasons, the appeal is

DI SMI SSED
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