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Appeals fromthe United States District Court
for the Southern District of Texas

Bef ore GARWOOD, JONES, and STEWART, Circuit Judges.
EDITH H JONES, G rcuit Judge:

These appeal s and cross-appeal s by the Cty of Houston and
regul ated entities arise out of an acti on brought by 105 i ndi vi dual s
and 88 adult entertainnment establishnents challenging the Gty of
Houston’s 1997 anendnents to its ordinances governing sexually
oriented businesses (SOBs). W overrule the district court’s
determ nation that certain provisions of the anendnents shoul d be
treated as content-based and thus subject to strict scrutiny.
I nstead, all of the provisions of Cty Odinance 97-75 chal |l enged
on First Anendnent grounds should be subjected to internediate
scrutiny. W reverse and remand the court’s holding that
invalidated the provisions of the anmendnents that extended the

di stance regulations for SOBs. W dismss for |ack of appellate



jurisdiction the court’s partial rulings on the provisions that
i ncluded public parks and redefined nulti-famly dwellings for
pur poses of establishing buffer zones between SOBs and protected
| and uses. W affirmthe district court’s judgnent in nearly all
ot her respects.
BACKGROUND

Cty Ordinance 97-75 is the nost recent in along |line of
ordi nances enacted by the City of Houston to regulate SOBs.! In
1977, the Cty enacted Odinances 77-1259 and 77-1260, which
prohi bited the operation of adult comrercial establishnments within
2,000 feet of any church, school, or other educational or charitable

institution. N.W Enters., Inc., 27 F. Supp. 2d at 770. Thi s

ordi nance was struck down by a federal district court on First and
Fourt eent h Amrendnent grounds; on appeal this court did not reach the
constitutional issues. |d.

The Gty of Houston enacted new ordi nances in 1983, 1985,
1986, 1991, and 1997. Under the 1985 version of the ordi nance (as
anended in 1986), SOBs were prohibited from operating within 750
feet of a school, church or place of worship, or daycare center; or
within 1,000 feet of any other SOB, or on any other tract of |and

for which seventy-five percent or nore of the tracts wthin a 1, 000-

foot radius were residential. I d. The 1985/1986 ordi nance al so
! For a nore detailed recounting of the history of the Cty of
Houston’s regulation of SOBs, see NNW Enters., Inc. v. City of Houston, 27 F

Supp. 2d 754, 770-72 (S.D. Tex. 1998).



regul ated the exterior decor and signage of SOBs. Id. These
regul ati ons were uphel d agai nst various constitutional challenges

in SDJ, Inc. v. Gty of Houston, 837 F.2d 1268 (5th Cr. 1988),

cert. denied sub nom, ME F. Enters., Inc. v. City of Houston, 489

U S. 1052 (1989).

Ordi nance 97-75 was enacted on January 15, 1997. | t
significantly anended Houston’s ordi nances governi ng SOBs. Sever al
aspects of 97-75 are challenged in this case: (1) the increase in
t he m ni rum di stance from750 feet to 1,500 feet between an SOB and
protected | and uses; (2) the addition of public parks to the |i st
of protected | and uses; (3) the increased i nportance of nulti-famly
dwellings in determning whether an area is at |east seventy-five
percent residential; (4) regulations of “adult mni-theatres”; (5)
del ayed inplenentation and anortization provisions; (6) added
restrictions on exterior signs; (7) added requirenents regarding
interior |ighting, design and | ayout; and (8) |icensing of managers
and entertainers.

The appellees filed suit a week after the ordi nance was
enacted. In 1998, the district court granted summary judgnent on
nost of the issues in the case.? The district court held that the

portion of the ordinance increasing the distance requirenents was

2 The district court issued three separate opinions: (1) Amended
Mermor andum Opi ni on and Order of June 9, 1998, N.W Enters., Inc., 27 F. Supp. 2d
at 754; (2) Supplenental Menorandum Opinion and Order of June 11, 1998, N.W
Enters., Inc., 27 F. Supp. 2d at 860; and (3) Amended Menorandum Opi ni on and
O der Regardi ng Conspi cuous Di spl ay Requi renent of August 10, 1998, N.W Enters.,
Inc., 27 F. Supp. 2d at 913.




an unconstitutional content-based regul ation that nust be revi ewed
Wth strict scrutiny under the First Amendnent. The court denied
summary judgnment on whether it was constitutional to add public
parks to the list of protected uses and on the nodification of the
treatnent of nulti-famly dwellings, finding genuine issues of
material fact as to whether there would be sufficient alternative
avenues of comunication for the SOBs if these nodifications were
uphel d. The court upheld nearly all of the provisions of the
ordinance related to exterior and interior appearance, inplenenta-
tion and anortization, finding that they were content-neutral
regul ations that survive internedi ate scrutiny. The court subjected
the signage provision's application to 8 216 of the Texas Loca
Governnent Code. The court upheld the regulations pertaining to
adult mni-theatres. The court upheld the permt requirenents for
entertai ners and nmanagers under internediate scrutiny but enjoined
the Gty of Houston fromrequiring on individuals’ applications the
di scl osure of personal phone nunbers, hone addresses, and cri m nal
record information beyond what the O dinance uses in granting or
denying a permt. The court also enjoined the Gty fromrequiring
managers to conspicuously display personal identification cards
while working in SOBs, as it found this requirenent a content-based
regul ation that does not withstand strict scrutiny.

STANDARD OF REVI EW



We reviewa district court’s grant of summary judgnent de

novo. Hodges v. Delta Airlines, Inc., 44 F.3d 334, 335 (5th Cr

1995) (en banc). Summary judgnent is appropriate when, view ng the
evidence and all justifiable inferences in the light nost favorable
to the non-noving party, there is no genuine issue of material fact
and the noving party is entitled to judgnent as a matter of |aw

Hunt v. Cromartie, 526 U. S. 541, 552 (1999); see also FeED. R CQv. P

56(c). If the noving party neets its burden, the non-nobvant nust
desi gnate specific facts showng there is a genuine issue for trial.

Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Gr. 1994) (en

banc). W review questions of statutory interpretation de novo.

at v. Johnson, 192 F.3d 510, 513 (5th Cr. 1999).

DI SCUSSI ON

Several dozen issues are rai sed on appeal by the parties.
Overarching the discussion are the questions whether strict or
internmediate scrutiny governs the constitutional analysis of the
Ordinance and whether the Odinance generally violates state
constitutional or statutory provisions. W will discuss these
issues first. Next we will address 97-75's provisions that |imt
the | ocation of SOBs. The interpretation and constitutionality of
anended regul ati ons for the physical structure and exterior signage
of SOBs conprise the third section of the opinion. Finally, we
consi der issues surrounding the licensing of SOB enpl oyees.

| . General |ssues



A Strict or Internediate Scrutiny
Wi | e no sea change occurred in the constitutional status
of SOBs during the pendency of this case on appeal, the Suprene

Court refined the Renton test® in the interim see Cty of Los

Angel es v. Al aneda Books, Inc., 535 U S. 425, 122 S.Ct. 1728 (2002),

and partially superseded the district court’s analysis. |In A aneda
Books, the Court majority (including Justice Kennedy in a separate
concurrence) reaffirnmed the three-part Renton test, which considers
(a) whether a sexually oriented busi ness zoning ordinance is atine,
pl ace and manner regul ation; (b) whether the ordinance is ained at
the content of sexually-oriented speech (content-based) or the
“speech’ s” secondary effects onthe cormmunity (content-neutral); and
after passing those tests, (c) whether the ordi nance i s designed to
serve a substantial governnental interest and | eaves open reasonabl e

alternative avenues of communi cation. See Al aneda Books, 535 U.S.

at 433-34, 122 S. . at 1733-34, citing Gty of Renton, 475 U. S. at

47, 106 S.Ct. at 930.
I n that opinion, the Court expressly distingui shed between
the second and third parts of the Renton test, explaining that:

The former requires courts to verify that the
“predom nate concerns” notivating the ordinance “were
wth the secondary effects of adult [speech], and not
wth the content of adult [speech].” The latter inquiry
goes one step further and asks whether the nunicipality
can denonstrate a connection between the speech regul at ed
by the Ordi nance and the secondary effects that notivated

3 City of Renton v. Playtine Theatres, Inc., 475 U. S. 41, 50, 106 S.Ct.
925, 930 (1986).
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the adoption of the Ordinance. Only at this stage did

Renton contenplate that courts would exam ne evidence

concerni ng regul ated speech and secondary effects.
Id. at 440-41, 122 S. C. 1728 (quoting Renton, 475 U S at 47,
106 S.Ct. 925) (alterations in original). According to the
majority, internmediate scrutiny applies to SOB regul ati ons whenever
the governnental entity was predom nantly concerned with regul ati ng
secondary effects of adult speech. Justice Kennedy agreed that “the
central holding of Renton is sound: a zoning restriction that is
designed to decrease secondary effects and not speech should be
subject to internediate rather than strict scrutiny.” Al aneda
Books, 535 U. S. at 448, 122 S.C. 1728 (Kennedy, J., concurring).
Consequently, while Justice Kennedy takes i ssue wth the plurality’s
use of the content-based/content-neutral dichotony in these cases,
he, too, would apply the internedi ate scrutiny standard to regul ate
secondary effects of adult speech so | ong as a nuni ci pal regul ation
does not ban the protected speech.

The district court intermngled the second and third

prongs of the Renton test in a way rejected by the Al aneda Books

maj ority. To determine the Cty's “predom nant concern,” the
district court felt it should ascertain “whether the Gty Council
relied on evidence in the legislative record fromwhich it could
have determ ned that negative secondary effects associated wth
adul t businesses actually exist and that the proposed regul ations

woul d in sone way address these effects.” N W Enters., Inc., 27

F. Supp. 2d at 776 (enphasis added). The district court required
11



this double proof before assessing the standard of review (strict
or internmediate scrutiny) applicable to each provision of 97-75.
For exanpl e, in discussing whether the provision that increased from
750 to 1,500 feet the distance an SOB nust be | ocated fromcertain
| and uses was content-neutral or content-based, the court repeatedly
stated that there was no evidence in the record before the Gty
Counci | that SOBs caused secondary effects nore than 750 feet but

| ess than 1,500 feet away. N W Enters., Inc., 27 F. Supp. 2d at

805, 870, 875. Al aneda Books forecloses this approach.

The standard of constitutional scrutiny, after Al aneda
Books, and taking into account Justice Kennedy' s concurrence, is
si nply whet her Ordi nance 97-75 addressed secondary effects of adult
speech, as denonstrated by the legislative record submtted by the

City. Even before Al aneda Books, however, neither the Suprene Court

nor this court required proof of the efficacy of an ordinance in
order to determne the constitutional review standard. This court
has invariably analyzed ordinances regulating SOBs as content-
neutral tinme, place, and manner restrictions where the | egislative
record denonstrated that the nunicipality’ s predom nant concern was
to regulate secondary effects of SOBs and not to censor the

expression itself.4 Thus, in SDJ, Inc., as in other cases, this

4 See, e.q., Encore Videos, Inc. v. Gty of San Antoni o, 330 F. 3d 288,
291 (5th Gr. 2003)(treating ordi nance as content-neutral where this court had
previously found that the city had specific evidence of secondary effects); LLEH,
Inc. v. Wchita County, Tex., 289 F.3d 358, 368 (5th Gir. 2002) (findi ng adequate
evi dence that county’s predon nant concern was reduci ng secondary effects where
| egi sl ature gathered evidence of secondary effects related to SOBs and the
neasur es taken by other |egislatures); Lakel and Lounge of Jackson, Inc. v. Gty

12



court treated the ordi nance at i ssue as a content-neutral regul ation

where “the findings of the Houston council as to the secondary

effects of sexually oriented businesses satisfy [the court]

that the city’s predom nant concern was with secondary effects and
not the content of expression itself.” 837 F.2d at 1273 (enphasis
added) . ® This line of case fulfills Renton, which, while
reiterating that |egislators’ subjective notivations al one cannot
condemm an ot herw se constitutional statute, cited as sufficient the
purpose of the city’s ordinance. Renton, 475 U. S. at 48, 106 S. Ct

at 929, quoting United States v. O Brien, 391 U S. 367, 383-84, 88

S.Ct. 1673, 1683 (1968). Because that ordi nance’s expressed purpose

was to protec[t] and preserv[e] the quality of [the city’ s]
nei ghbor hoods, comrerci al districts, and the quality of urbanlife,’
not to suppress the expression of unpopular views,” id., the Court
deened it content-neutral.

Further, the Gty need not denonstrate that the Cty
Counci |l actually relied upon evidence of negative secondary effects

when it enacted 97-75. A local governnent can justify a chall enged

ordi nance based both on evi dence devel oped prior to the ordi nance’s

of Jackson, 973 F.2d 1255, 1258-59 (5th Cr. 1992) (analyzing SOB ordi nance as
content-neutral where the city council made findings supported by evi dence that
SMBs have harnful effects on the conmunity).

5 The district court appears to have misread SDJ, as it cited two
par agraphs of that opinion dealingwith the third Renton i nquiry, transposing an
i napposite discussion to Renton’s content-based/ content-neutral second i nquiry.
See N.W Enters., Inc., 27 F. Supp.2d at 777 (citing SDJ, 837 F.2d at 1274). SDJ
applied across-the-board internediate scrutiny to Houston's ordi nance without
proof of efficacy under Renton’s second prong. See 837 F.2d at 1273.
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enact nent and that adduced at trial. J & B Entmit, Inc. v. Cty of

Jackson, Mss., 152 F. 3d 362, 371-72 (5th G r. 1998) (citing Barnes

v. Gen Theatre, Inc., 501 U S. 560, 582, 111 S. C. 2456, 2469

(1991) (Souter, J., concurring)). This is because the “appropriate
focus is not an enpirical inquiry into the actual intent of the
enacting | egislature, but rather the existence or not of a current

governnental interest in the service of which the challenged

application of the statute may be constitutional.”® Barnes, 501
U S at 582, 111 S.Ct. 2469 (Souter, J., concurring).

To require the |egislature to show evi dence of negative
secondary effects and of the new regul ations’ efficacy requires too
much of the City at this stage in the inquiry. D sputes over the
ef fecti veness of the proposed regul ations are properly reserved for

the final prong of the Renton analysis. See, Al aneda Books, supra.

The Houston City Council made express findings of adverse
secondary effects related to SOBs and the Cty’'s interest in
aneliorating those effects. The preanble to 97-75 states:

VWHEREAS, the Gty Council finds that sexually oriented
busi nesses can exert dehumani zi ng i nfl uences on chur ches,
school s, and day care centers, can have negative effects
on property values, [and] can contribute to increased
crimnal activities in the surrounding areas . . . and

6 As Justice Souter further noted: “At least as to the regul ation of
expressive conduct, ‘we decline to void [a statute] essentially on the ground
that it is unwi se | egislation which [the | egislator] had the undoubted power to
enact and which could be reenacted in its exact formif the sanme or another
| egi sl ator had nade a ‘wi ser’ speech about it.’” Barnes, 501 U.S. at 582, 111
S. . 2469 (Souter, J., concurring) (quoting United States v. OBrien, 391 U S
367, 384 (1968)).

14



WHEREAS, the Gty Council finds that conprehensive new
land use studies by the Departnent of Planning and
Devel opnment denonstrate that increasing such di stances to
1,500 feet would not unduly inpact the availability of
conformng sites for sexually oriented businesses; and

VWHEREAS, the City Council finds that increasing such
di stances to 1,500 feet would provide additional and
needed protection to the comunity from the adverse
ef fects of sexually oriented busi nesses wi thout depriving
such businesses of adequate opportunities to |ocate
wthin the Cty; and

VWHEREAS, the Cty Council finds that Article 111 of
Chapt er 28 of the Code of Ordi nances shoul d be anended to
enhance provisions regarding signage, configuration,
conduct of entertainnent, age of adm ssion and rel ated
matters to reduce the secondary effects of sexually
oriented businesses upon the comunity and further
protect the health, safety and wel fare of the public; and

VWHEREAS, the Gty Council finds that sexually oriented
busi nesses provide enhanced opportunities for enployee
participation in various fornms of crimnal activities,
i ncluding prostitution, |Iewd conduct, indecent exposure,
obscenity law violations and related crinmes that are
associated wth sexual conduct or sexually-oriented
materi als; and

WHEREAS, the City has a substantial public concern that
its residents be protected fromcrimnal activity and be
protected from casual sexual activity that facilitates
the spread of sexually transmtted di seases
Preanble to Ordinance 97-75, at 2, 4.7 Further, as part of its
summary judgnment materials, the Gty introduced sections of the

| egislative record supportingits current and f ornmer SOB ordi nances.

7 An ei ght - menber comrittee of the Houston Gty Council that proposed
97-75 specifically described its increased distance regul ations as a neans “to
protect such land uses from the adverse secondary effects of SOBs,” “without
unduly restricting availability of conformng |ocations for sexually oriented
busi nesses to operate.” The Committee report systematically explains the need
for the regulations effected by 97-75 in terns of the adverse secondary effects
of SOBs, including increased crime, illicit sexual conduct, and narcotics
viol ati ons.
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See NW Enters., Inc., 27 F. Supp. 2d at 803 n.1083. That

| egislative record was held sufficient by this court to justify
characterizing Houston’s prior SOB ordi nance as content-neutral.

See SDJ, Inc., 837 F.2d at 1273.

Toget her, these materials justify the conclusion that the
City' s predom nate concern was to regul ate the secondary effects of
SOBs. Under either the plurality opinion or Justice Kennedy's

concurrence in Al aneda Books, internediate scrutiny applies. The

City need not relitigate this issue every tine its SOB ordi nances
are chal l enged. As Justice Souter observed: “G ven our recognition
that ‘society’s interest in protecting this type of expression is
whol ly different, and of |esser, magnitude, than the interest in
untramel ed political debate,” | do not believe that a State is
required affirmatively to undertake to litigate this issue in every
case.” Barnes, 501 U S. at 584-85, 111 S. C. 2470 (Souter, J.,

concurring); see also City of Eriev. Pap’s A M, 529 U.S. 277, 296-

98 (2000) (O Connor, J., opinion joined by Rehnquist, C J., Kennedy
and Breyer, JJ.) (city can rely on the evidentiary foundation found
in other Suprene Court cases regarding secondary effects); Encore

Vi deos, Inc., 330 F. 3d 288, at 291 (5th Cr. 2003) (opinion on reh.)

(where a predecessor ordinance was sufficiently supported to apply
content-neutral review, sanme findings were sufficient to consider

a subsequent ordinance content-neutral); BGHA LLC v. Gty of

Universal Gty, Texas, 340 F.3d 295 (5th G r. 2003).
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Because t he constitutional standard of revi ewdepends only
upon the Cty's predomnate |egislative concern, not its pre-
enact nent proof that the ordi nance would work, there is no reason
to parse each provision of the ordi nance separately to determ ne the
standard of review. The district court’s consci entious nethodol ogy,
bred by its m sapplication of the second prong of Renton, was fl awed
inthis respect. In fact, all parties seemto recognize the court’s
error; although differing in which |evel of scrutiny they advocat e,
they urge us to apply one |l evel consistently to the Ordinance. The
purpose and scope of the entire Odinance are reflected in the
above- quot ed preanbl e, whi ch summari zes City Council’s concern about
multiple effects of SOBs. That all of such effects are targeted by
the Ordinance’s various provisions is clear, as it is also clear
that none of the provisions directly censors adult speech. Thus,
the Preanble, together wth the legislative record, provides
sufficient evidence to justify an internedi ate scrutiny standard of
reviewto the entirety of 97-75, as a content-neutral enactnent.

B. The “Shell Ganme” Argunment

Appel | ees argue that it is unconstitutional for acity to
change the rules repeatedly, with retroactive inpact, and to affect
drastically the overwhelmng majority of existing adult businesses
each tinme. The district court rejected what the SOBs describe as
a “shell ganme” argunent, observing that the Cty “has the preroga-

tive of experinenting wth different possible solutions to nmunicipal
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probl ens even when dealing with First Amendnment interests.”® N W

Enters., Inc., 27 F. Supp. 2d at 882 (citing Gty of Renton, 475

U S at 52). The district court further noted that the plaintiffs
“cited no authority for the proposition that enacting a significant
change of rules for adult busi nesses, even for a second tine, in and
of itself violates the First Amendnent.” 1d.

On appeal, no relevant |egal authority has been cited in
support of the “shell gane” argunent.® Mbreover, the SOBs have not
attenpted factually to support their contention that the Cty’'s
course of anmendnents has successively put SOBs out of business.
Their argunent also fails, because, as stated by the district court,
it conflicts with the authority expressly reservedtocitiesindty

of Renton, and reaffirnmed in Al aneda Books, to experinment wth

different possible solutions to nunicipal problens. Rent on, 475

US at 52, 106 S.Ct. at 931; see also Al aneda Books, 535 U. S. at

434, 122 S.Ct. at 1736-37. Appellees’ broad argunent, if accepted,
woul d hobbl e nmuni ci palities.

C. Article |, Section 8 of the Texas Constitution

8 The district court explained however, that each change to the
ordi nance nust satisfy “the requisite constitutional test.” I|d.

® FTU does cite sone cases only for the purpose of declaring them
i nappl i cabl e. Moreover, in its opening brief, FTU cites Gammbn v. Gty of
Anaheim 73 Cal. App. 4th 186, 86 Cal. Rptr. 2d 194 (Cal. C. App. 1999) in
support of its shell ganme argunent. In Ganmon, the court held that the Gty of

Anahei mcoul d not deny a permit to a sexual ly-oriented business that net all the
requirenents to obtain a permt on the basis that the Gty my plan to
“redevel op” the area in the future. |d. at 199. FTU nmakes no effort to explain
why this analysis should apply in the instant case.
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AHD contends that Article |, Section 8 of the Texas
Constitution affords broader free speech rights to those invol ved
in sexually oriented busi nesses than does the federal Constitution.
This argunent is foreclosed by Fifth Crcuit precedent. Wodall v.

Gty of El Paso, 49 F.3d 1120, 1127-28 (5th Gr. 1995). Si nce

Wodall was witten, neither the Texas Suprene Court nor | ower state
courts have issued any rulings underm ning its concl usion.
D. 97-75's Status as a Texas “Zoni ng Regul ation”

AHD ar gues that Ordinance 97-75 is a “zoning regul ati on”
that was not validly enacted. In Texas, the passage of zoning
regul ations requires conpliance with special procedural rules. But
AHD s premse is invalid. This ordinance is no zoning regul ation.
The district court thoroughly and conpletely rejected this argunent.

N.W Enters., Inc., 27 F. Supp. 2d at 795-98.

First, while the Texas Suprene Court characterized certain
ordi nances, which restricted the permssible |ocations of nobile
homes, as “hav[ing] the effect of a zoning regulation,” the court
al so held that the regul ati ons were not “zoning regulations.” Gty

of Brookside Village v. Coneau, 633 S.W2d 790, 793 n. 4 (Tex. 1982).

Second, AHD cites no authority to support its argunent that
prohi biting adult businesses from locating within 1,500 feet of
churches, schools, day care centers, parks, and residential areas
woul d produce hundreds of 162-acre regulated areas and would

effectively conprise a conprehensive |land use plan tantanount to
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zoni ng.

Finally, AHD observes that this and other courts have
described regulations simlar to those in 97-75 as zoning
ordi nances. For exanple, this court described the predecessor to
97-75 as “a detailed ordinance inposing licensing and zoning
restrictions upon sexually oriented businesses” and descri bed the

ordi nance adjudicated in Gty of Renton as “a city zoni ng provi sion

simlar to the Houston ordinance.” SDJ, 837 F.2d at 1271, 1273.

The use of generic termnology in federal court opinions is a far

cry from a legal holding that the Houston ordi nance anpunts to

zoni ng under Texas | aw.

1. 97-75"s Provisions Regarding the Location of SOBs and the
Treatnent of Milti-famly Dwellings and Public Parks as
Protected Uses

The district court split the anended |ocationa
restrictions on SOBs into three parts: the expansion from 750 to

1,500 feet of the buffer zone between SOBs and protected | and uses;

the addition of public parks to protected | and uses; and the extra

weight afforded nulti-famly residences in the buffer zone

calculation. ! The court then separately detern ned the constitu-

tional standard of scrutiny for each part of the restrictions

10 Section 28-125(b) (1) of 97-75 states that an SOB cannot receive a
permit to operate if the SOBis within 1,500 feet of any school, church, public
park, or licensed day-care center. Further, Section 28-125(b)(3) of 97-75
prohi bits issuance of an SOB pernit if seventy-five percent of the tracts in an
area within 1,500 feet of the SOBs l|ocation are residential in character.
Section 28-125(b)(3) also counts a multi-famly tract equivalent to eight
resi dential tracts.
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according to the nethodol ogy we have previously found in error.
Addi ti onal procedural and substantive conplications flow fromthe
court’s final conplex ruling on |ocational restrictions.
Utimtely, however, the l|ocational restrictions lack only one
qualification for being instantly uphel d.

First, although the court no doubt acted with the best
intentions, it should not have trifurcated the |[|ocationa
restrictions. The court cited no authority to explain why separate
constitutional analysis of the conponents of a buffer zone formula
is required, neaningful or practical. That a city may choose to
i nsul ate public parks and nulti-famly residences from SOBs because
of the likely presence of children at the protected locations is
just as obvious, and done for the sane reasons, as the choice of
i nsul ating schools, churches, single-famly hones and day-care
centers.! (Houston’s ordinance al ready protected these other |and
uses.) The material constitutional questions, posed by Renton’s
third prong, are whether the buffer zone in toto addresses
subst anti al governnental interests and | eaves sufficient alternative
avenues of conmmunication. Thus, the Gty was required to justify
its buffer zone in light of all the protected uses it m ght defi ne.
The CGity’'s burden is substantial even without its having to foresee,

and separately map out, the possibilities that would arise froma

u Even under its flawed net hodol ogy, the district court expressly held
that the public parks and multi-fam |y residence conponents serve a substanti al
governnental interest.
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court’s picking and choosi ng anong each i ndivi dual protected use.
Here, for instance, the court was requiring the Cty to provide
information on the separate inpacts of public parks and the
recalculated multi-famly residence fornmula on the nunber of
alternative sites available for SOBs. G ven such facially
legitimate protected |and uses, however, the court should have
anal yzed the |l ocational restrictions adopted by the City rather than
hypot hetical variations it created by deconstructing the buffer zone
rul e.

Second, the court’s trifurcation creates a question of
appel late jurisdiction, which we consider sua sponte. The court
certified for reviewunder FED. R CQvVv. Proc. 54(b) its decision that
the 1,500-foot buffer zone, increased from 750 feet, is “content
based” and unconstitutional under a strict scrutiny standard. The
court also certified as a “final” judgnent under Rule 54(b) its
partial approval of the public parks and nmulti-famly residence
conponents of the buffer zone, but, finding fact issues extant, it
expressly declined to conplete the anal ysis of those conponents. 12
The latter certifications are flawed, because Rule 54(b) allows a
district court to enter final judgnent “as to one or nore but fewer
than all of the clains or parties only upon an express determ nation

that there is no just reason for delay . El dredge v. Martin

12 The court held that factfinding was required to determ ne whether the
parks and nulti-famly residence provisions left sufficient alternative avenues
of comunication to satisfy Renton’s third prong. See NNW Enters., Inc., 27 F.
Supp. 2d at 911-12.
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Marietta Corp., 207 F.3d 737, 740 (5th Cr. 2000) (quoting Rule

54(b)). At best, the court certified only elenents of what it
viewed as separate clainms concerning the public parks and nulti-
fam |y residence conponents. The certifications satisfy neither the
“final judgnment” nor “separate claini requirenents of Rule 54(b).
Consequently, we lack Rule 54(b) appellate jurisdiction over the
public parks and nulti-fam |y residence provisions.

The issue thus correctly before us is the constitu-
tionality of the Gty s anended 1,500-foot |ocational restriction
w t hout considering the public parks and multi-famly residence

anendnent s. See City of Renton, 475 U S. at 53-54, 106 S.C. at

932. The anended restriction is reviewed under internediate
scrutiny, as was previously explained.®® Under the Renton test, the
remai ni ng questions are whether the i ncreased | ocational restriction
addresses substantial governnental interests and all ows reasonabl e
alternative avenues of conmuni cati on.

In Al aneda Books, the Court determned to “clarify the

standard for determ ning whet her an ordi nance serves a substanti al
governnmental interest.” 533 U S at 430, 122 S .. at 1731. The
plurality began with a recapitulation of Renton, noting that the
city there had net its burden of proving that an ordinance
prohibiting the location of any SOB within 1,000 feet of protected

| and uses served a substantial governnental interest. The city had

13 Because the district court erroneously applied strict scrutiny
review, its invalidation of this part of 97-75 cannot be sustai ned.
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relied on other cities’ studies of the secondary effects of SOBs.
Wth regard to the different type of SOB dispersal ordinance at

issue before it in Alaneda Books, the Court rejected the N nth

Circuit’s requiring Los Angeles to prove that the anelioration of
secondary effects postulated by its ordinance “is a necessary
consequence of” Los Angel es’s independent study. 1d. at 437, 122
S.C. at 1735. The Court added that it would not require localities
to di sprove other possibleinplications of thelegislative material s
at their disposal, because Renton “specifically refused to set such
a high bar for nunicipalities that want to address nerely the
secondary effects of protected speech.” |d. at 438, 122 S. Ct. at
1736.* Nor would municipalities be required to prove, not nerely
by comon sense, but enpirically, that SOB ordinances wll
successfully reduce crime, as this would undermne Renton's
al l onance of local experinentation in responding to secondary
effects. 1d. at 439, 122 S.C. at 1736.

The Court explained its deference to the |egislative
evidentiary judgnent as born of conpeting policies: that of
protecting constitutional speech and that of respecting | ocal
| egi slators’ superior understandi ng of | ocal problens. 1d. at 440,
122 S.Ct. at 1737. The point of deference is this: legislators
cannot act, and cannot be required to act, only on judicial

st andards of proof. Legi slative zoning decisions are generally

14 Justice Kennedy’'s concurrence approves the Court’s treatnent of the
evidentiary questions. 535 U S. at 451, 122 S.Ct. at 1742-43.
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upheld on a rational basis standard. I nposing a level of inter-
medi ate scrutiny, in cases like this, requires nore conviction of
the connection between legislative ends and neans than does the
rational basis standard, but only in the sense of “evidence .

[that] is reasonably believed to be relevant” to the secondary

effects in question. Al aneda Books, 535 U. S. at 442, quoting
Renton, 475 U.S. at 51-52, 106 S.Ct. at 931.

Vi ewed fromthe perspective of Al aneda Books, the City of

Houston has proven that 1its strengthened distance regulation
furthers substantial governnental interests. The challengers did
not denonstrate that the evidence fails to support the City's
rationale or that the City' s factual findings are wong. Al aneda,
535 U.S. at 439, 122 S.C. at 1736 (municipality “cannot get away
with shoddy data or reasoning.”) Hypot hesi zing, as the City of
Houston did here, that the adverse secondary effects of SOBs, such
as increased crinme, auto theft, opportunities for prostitution and
transm ssion of sexual diseases, neighborhood blight, and reduced
property val ues woul d be decreased by dispersing SOBs further from
protected |l and uses, is hardly a new concept. Consequently, after
relying on the judgnents, both l|egislative and judicial, that
supported its previous SOB di stance regul ati ons and after conducti ng

public hearings (wth amilinglist of over 1,000 nanes), receiVving
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hundreds of witten subm ssions, ! and receiving copious materials
fromits Planning, Police and Legal Departnents, the Cty concl uded
that (a) adverse secondary effects of SOBs remain a problent® and
(b) increasing the distance restriction to as much as 1,500 feet is
necessary to restrain those effects.” On simlar evidence, this
court recently found that a Texas city’'s SOB zoning ordinance
fulfilled the “substantial governnment interest” prong of Renton.

See BGHA, LLC v. City of Universal Cty, Texas, supra.

The district court alternatively heldthat the City failed

to prove its anended buffer zone is “narrowy tailored” at 1,500

15 It is not unreasonabl e to expect a | ocal governnment to be responsive
to the concerns of its citizens as expressed through various conmmunity
institutions. Inthis case, the support for substantive regulation of SOBs cane

fromorgani zati ons that represent honmeowners t hroughout the Gty of Houston, from
t he weal t hi est to the poorer nei ghborhoods. The denocratic |egitinmacy that such
support affords a legislature is an inportant consideration for courts to keep
in mnd when according the |egislature the appropriate neasure of deference it

deserves. See, e.d9., R Doc. 81, Ex. 22B at 16 (Downtown Historic District,

Inc.); id. at 32 (Southeast Neighborhood Coalition); id. at 48 (East Mntrose
Cvic Association); id. at 71 (G eater Hobby Area Partnership); id. at 79 (Qulf

Freeway Caks Club); id. at 80 (Boul evard Caks G vic Association); id. at 114-16
(Houston Hei ghts Association); id. at 193 (Mdtown Tax |ncrenent Reinvestnent

Zone No. 2); id. at 223 (Upper Kirby District Association); id. at 244
(Sout heast Nei ghborhood Coalition); id. at 250 (South Main Center Association);

id. at 261 (Sharpstown Cvic Association); id. at 265 (Boulevard Oaks Civic
Association and Southanpton Cvic Cub); id. at 266 (R chnond/ Wstheiner

Resi dents Association, Inc.); id. at 274 (Neartown Association). The civic
associations uniformy supported nore rigorous |ocational restrictions, and
several noted that SOBs, by their attraction of crinme and undesirable clientele,

were hindering efforts to renovate rundown or di sadvant aged nei ghbor hoods.

16 The nunber of SOBs in Houston has increased substantially since the
Cty enacted its distance regulations in 1983.

1 There is evidence in the legislative record that increasing the
di stance to 1,500 feet fromredefined residential tracts may actually yield nore
perm ssi bl e locations for SOBs, or at the very | east does not appreci ably reduce
the perm ssible locations, as it increases the circle wthin which residences may
be counted. As a result, the residential conmponent of the larger circle may
decrease. Dee & Dee’s brief and the district court acknow edge this effect. See
N.W Enters., 27 F. Supp. 2d at 880. The district court will of course explore
this possibility further on remand.
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feet, but in light of Renton, as explained by Al aneda Books,

requiring proof to this degree of exactitude set the bar too high.
The City is entitled to experinment with distance regul ations. See

also, SDJ, Inc., supra at 1276 (courts will not challenge city’'s

| egislative decision on the nost appropriate distance). Courts
shoul d not second-guess such restrictions as |long as they are not
desi gned as a subterfuge for banning the protected speech. Here,
the hearings, Legal Departnent advice, SOB O dinance Revision
Commttee’'s Legislative Report, and the Preanble to 97-75 all
di scl ai m any such goal .

The district court’s concern with the Cty’ s doubling of
its buffer zone from 750 to 1,500 feet between SOBs and protected
land uses is better placed wth Renton’s last inquiry, which
concerns whether the regulation |eaves available sufficient
alternative sites for the protected speech. Justice Kennedy’s

concurrence in Al aneda Books, a vote necessary to the Court’s

j udgnent , *® enphasi zes that the City may not use its regulation to
el i m nate busi nesses as a neans to reduce their secondary effects.

Al aneda Books, 1d. at 451, 122 S.C. 1728. Before enacting 97-75,

the CGty’s SOB Ordi nance Revi sion Conm ttee t ook extensive testinony
from Joseph Chow, the Planning Departnent’s executive responsible
for determining the practical effect of each of the municipal SOB

di stance ordi nances for the | ast 20 years. Chow di scussed at | ength

18 See Marks v. United States, 430 U. S. 188, 193, 97 S.Ct. 990 (1976)
(rationale of deciding vote on Supreme Court is critical).
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in a legislative hearing how the Planning Departnent, aided by new
conput er techniques, calculated the availability of potential SOB
sites under all of 97-75's locational restrictions.? Even with the
1, 500-f oot requirenent, strengthened by the addition of public parks
and recalculation of nulti-famly residences, Chow estimted
conservatively that the Cty offers thousands of potential SOB
sites. After litigation commenced, the City offered the two-page
affidavit of a Police Vice Division Oficer, Steven Andrews, who
asserted that 97-75 affords at |east 1,362 actual conform ng SOB
sites and 183 sites that can be operated consistently with the
m ni numdi st ance bet ween adult busi nesses. Since there were at nost
128 SOBs in Houston when 97-75 was enacted, under any of these
estimates it would seemthat the City could support its contention
that sufficient alternative avenues of comrunication have been
provi ded. ?°

Li ke many other issues in this case, however, the path to
resolving the question of reasonable alternative sites is not

straight. To begin with, the Cty bears the burden of proving the

19 Chow s estimates in this regard have been accepted by courts that
turned down two previous challenges to Houston's SOB ordi nances. SDJ, Inc.,
supra; 4330 Richnond, Inc. v. Gty of Houston, C. A No. 91-0665 (S.D. Tex. 1997),
aff'd per curiam No. 97-20798 (5th Cr. 1998) (unpub’d).

20 Thi s court has hel d that the provision of just one nore site than the
exi sting nunber of SOBs satisfies a city's obligation to provide alternative
avenues of comunication. Wodall v. Gty of El Paso, 49 F.3d 1120, 1127 (5th
Cr. 1995); see also Lakeland Lounge v. Gty of Jackson, Mss., 973 F.2d 1255,
1259-60 (5th Cr. 1992) (nine sites for six businesses; Renton does not require
a specific proportion of a municipality be open to adult businesses or a certain
nunber of sites); Grand Brittain, Inc. v. The Gty of Amarillo, 27 F.3d 1068, 69
(5th Gir. 1994).
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exi stence of reasonable alternative sites. See SDJ, Inc., 837 F. 2d

at 1273 (“Applying [the Renton] test requires the City to prove that
t he Ordi nance. .. | eaves open alternative channel s of

communi cation.”). See also Alaneda Books, 535 U S at 434

(plurality opinion states that the ordinance in Renton “would be
upheld so long as the City of Renton showed . . . that reasonable
al ternative avenues of comruni cation renmained available”); Limuv.

Cty of Long Beach, 217 F.3d 1050, 1054 (9th G r. 2000); Phillips

v. Borough of Keyport, 107 F.3d 164, 177 (3d Cr. 1997) (en banc).

But cf. Weodall v. Gty of EIl Paso, 49 F.3d 1120, 1126 (5th Gr.

1995) (“The Adult Businesses had the burden of proving that the
ordinances . . . fail[ed] to provide reasonabl e alternative avenues
of comuni cation.”)

The City did not neet its burden for two technical
reasons. First, Chows testinony to the SOB O di nance Revi sion
Committee was neither offered by the Cty nor admtted by the
district court for the truth of its contents in the summary judgnent
proceedi ngs.?* The district court specifically noted this failing,

N.W Enters., Inc., 27 F. Supp. 2d at 877. Second, and sonmewhat

i nconsistently, the court also held that the different estimates of

reasonabl e alternative sites nade by Chow and O ficer Andrews, both

2 The district court would have been correct to receive Chow s
statenents in proper evidentiary form as against sone of the SOB s objections
on appeal that he was unqualified to give “expert” testinony. H s testinony on
Houst on’ s SOB zoni ng or di nances has been approved tw ce before in federal courts.
See SDJ, Inc., supra; 4330 R chnond, Inc., supra.
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of which well exceed the total nunber of SOBs affected by 97-75,
created a genuine, material fact issue on which it declined to rule.

N.W Enters., Inc., 27 F. Supp. 2d at 880-81. W agree with the

district court and wth the SOBs, however, that Andrews’ affidavit
is too conclusory to be probative for summary judgnment purposes. ??
In its one-and-a-half pages, there is neither any explanation of
Andrews’ net hodol ogy nor is a map or other device incorporated by
whi ch his conclusion may be verified. The Gty cannot sustain its
burden at this point solely based on Oficer Andrews’ affidavit.
On remand, further proceedings wll be necessary to
determ ne whet her there exists any basis for the fear, expressed by

Justice Kennedy in Al aneda Books, supra, that the ordi nance seeks

to reduce secondary effects by depriving SOBs of reasonabl e avenues
of comruni cati on. If Chow s legislative testinony is properly
admtted, and the Cty supports Andrews’ testinony adequately, and
if the SOBs decline, as they did before, to offer controverting
evidence, the remaining doubts as to the ordinance’ s constitu-
tionality inits entirety may be easily dispelled on further sunmary

j udgment proceedi ngs. 2

22 The SOBs objected to the affidavit below on this basis. See N.W
Enters., Inc., 27 F. Supp 2d at 880-81

23 Chow s legislative testinony and Andrews’ affidavit both estinated
t he nunber of potential SOB sites considering the entirety of 97-75: the 1,500-
foot distance regulation and defining public parks and redefined nulti-famly
resi dences as protected | and uses. Since the district court has al ready upheld
parts of the public parks and nmulti-fam |y residence provisions, the renaining
i ssue concerning alternative avenues of comunication shoul d be addressed as to
the entirety of the buffer zone regul ati ons on renand.
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I11. SOB Regul atory |ssues
A Applying 97-75 to Adult Arcades and M ni-Theatres?

1. Applicability of 97-75 Article 11l to the arcades and
mni-theatres regulated by Article |

Intwo footnotes, the district court noted that, while 97-

75 Article Il applies only to “adult arcades and adult mni-
theatres,” Article Ill “applies to all sexually oriented business
enterprises, including adult arcades and mni-theatres.” N. W

Enters., Inc., 27 F. Supp. 2d at 772 n.35 (enphasis in original);

see also id. at 791 n.81. N W Enterprises argues instead that the

ordi nance, if properly construed, regul ates adult arcades and m ni -
theatres under Article Il alone, while Article IIl regulates al
other SOB's that are not adult arcades or mni-theatres. We
di sagr ee.

Article Il of 97-75 governs adult arcades and adult m ni -
t heatres. For purposes of Article Il, “adult arcade” and “adult
mni-theatre” are defined as “any prem ses that are subject to
regul ati on under Chapter 243 of the Texas Local Governnent Code” and

as prem ses where people are pernmtted to use “arcade devices” or

24 N. W Enterprises argues perfunctorily that the district court erred
in granting sumary judgment to the Cty on whether the definition of “mni-
theatre” in 97-75 8 2:28-81 conflicts with the definition of “adult novie
theatre” in 8 3:28-121. The district court refused to address this question,
hol ding that it was “not ripe for resolution.” N W Enters., Inc., 27 F. Supp.
2d at 910. In lieu of reasoned analysis, NW Enterprises nerely states in a
whol | y unsupported argument that its claimis ripe. A litigant’'s failure to
provide legal or factual analysis results in waiver. United States. v. Geen,
964 F.2d 365, 371 (5th Gr. 1992). Because N W Enterprises failedto brief this
i ssue adequately, the point is waived.
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“mni-theatre devices,” respectively.? See 97-75: § 2:28-81. N W
Ent erpri ses acknow edges that, by i ncorporating Chapter 243's nmul ti -
entity definition of “sexually oriented business,” Article 11
explicitly includes “adult video arcades” and “adult novi e arcades”
in its scope. It contends, however, that Article Ill separately
regul ates “sexually oriented businesses” that fall wthin the

definition of “enterprise” found in § 28-121 of 97-75. Because the

Article Il definition of “enterprise” does not specifically I|ist

25 Chapter 243 of the Texas LocAL GOVERNWMENT CoDE regul ates “sexual ly
oriented business[es]” as defined in § 243.002 of that chapter. Section 243.002
states “‘sexually oriented business’ neans a sex parlor, nude studio, nodeling
studi o, love parlor, adult bookstore, adult novie theatre, adult video arcade,
adult novie arcade, adult video store, adult notel, or other comercial
enterprise the primary business of which is the offering of a service or the
selling, renting, or exhibiting of devices or any other itens i ntended to provide
sexual stimulation or sexual gratification to the customer.” TeEx. Loc. Gov T Cooe
ANN. § 243.002 (Vernon 1999).
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these two businesses,?® N W Enterprises argues the distance
regul ations do not apply to adult arcades and adult m ni-theatres.

This argunent is flawed for three reasons. First, the
list of “enterprises” in § 28-121 of Article IlIl is on its face
nonexcl usi ve. After identifying specific businesses within its

definition, the ordi nance adds the follow ng catch-all phrase: or
any establishnment whose primary business is the offering of a
service or the selling, renting or exhibiting of devices or any
other itens to provide sexual stinmulation or sexual gratification
to its custoners . . . .” 97-75, § 3:28-121. Adul t arcades and
mni-theatres certainly fall wthin this catch-all provision.

Second, adult arcades and m ni -theatres are not anong t he busi nesses

explicitly excluded fromthe enterprise definition. Third, § 28-83

26 The Article 11l definition of “enterprise” reads as foll ows:

Enterprise. An adult bookstore, adult cabaret, adult encounter
parlor, adult |ounge, adult nodeling studio, adult novie theatre or
any establishnent whose prinmary business is the offering of a
service or the selling, renting or exhibiting of devices or any
other items intended to provide sexual stimulation or sexual
gratification to its custoners, and which is distinguished by or
characterized by an enphasis on matter depicting, describing or
relating to specified sexual activities or specified anatom cal
areas. The term‘enterprise’ shall not be construed to include:

(1) Any business operated by or enploying |icensed
psychol ogi sts, |icensed physical therapists, licensed athletic
trainers, licensed cosnetol ogists, or licensed barbers performnng

functions authorized under the |icenses held;

(2) Any business operated by or enploying |icensed physicians
or licensed chiropractors engaged in practicing the healing arts; or

(3) Any retail establishnment whose major business is the
of fering of wearing apparel for sale to custoners.

97-75 § 3:28-121 (enphasis added).
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of Article Il states that its provisions “are suppl enental and shall
be cunmulative with all other |aws and ordi nances applicable in any
manner to an adult arcade or adult mni-theatre or to any owner or
operator thereof.” 97-75 8§ 2:28-83. The district court correctly
held that adult arcades and adult mni-theatres are subject to the
provisions of Article Il of 97-75.
2. The Extension of 97-75 Article Il to Cover M ni-Theatres
The City previously regul ated only adult arcades, placing
licensing and architectural requirenents upon them to discourage
illicit sexual conduct. Adult arcades are defined as businesses
that provide adult entertai nment through machi ne-operated devices
intended for viewing by five or fewer people in the sane room
Article I'l of 97-75, however, extends this coverage to adult mni -
theatres, businesses that provide adult entertainnent through
machi ne- oper at ed devi ces i ntended for view ng by nore than five, but
| ess than 100, people in the sanme room The district court held
that the expansion of Article Il to cover adult mni-theatres was
content-neutral, and that it was narrowly tailored to achieve a
substantial governnental interest and allowed operators of adult
m ni-theatres sufficient alternative avenues of conmuni cation. N W

Enters., Inc., 27 F. Supp. 2d at 792; see al so 826-27.

N. W Enterprises appeals this holding on two grounds. W
reject itsinitial contention that this anendnent was content - based

rather than content-neutral and as such is subject to strict
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scrutiny. As discussed, supra, 97-75 is properly analyzed in its
entirety as a content-neutral regulation.

N.W Enterprises also challenges the district court’s
holding that the inclusion of adult mni-theatres in Article 11
allows sufficient alternative avenues of communication. W find no
error. To the extent that N W Enterprises rests upon the
| ocational issues concerning Article I1l’s provisions regarding
public parks and multi-famly dwellings, it is msguided.
Article Il requires permts and controls the structural design of
adult arcades and adult mni-theatres but has nothing to do with
their geographic |ocation. Thus, whether 97-75's | ocational
restrictions facilitate sufficient alternative avenues of communi ca-
tion does not affect whether Article Il1’s inclusion of mni-theatres
| eaves open sufficient comruni cative outlets. In any event, Article
Il affords adult mni-theatres anple alternative neans to convey

their erotic nessage. See J&B Entnmit, Inc., 152 F.3d at 378

(holding that regulations that required dancers to wear at |east
pasties and a Gstring left open sufficient avenues of
communi cation). The provisions of Article Il in no way limt the
message mni-theatres convey.

Thus, the inclusion of mni-theatres in Article Il is

constitutional under internediate scrutiny.
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B. Anortization and Del ayed | npl enentati on Under the O di nance
1. 180-day anortization period

Ordi nance 97-75 8 8(a) provides an anortization period of
180 days foll owi ng enact nent for busi nesses affected by the di stance
regulations found in Article 11I1. The ordi nance was passed on
January 15, 1997, but its enforcenent was stayed. At the tinme of
the district court’s decision on August 10, 1998, al nost a year and
a half had el apsed.

Before the district court, the wvarious plaintiffs
objected to the brevity of this period, asserting that the Cty
grants lengthier anortization periods to other businesses rendered
non-conpliant by the City' s regulatory actions. The district court
held that the plaintiffs “do not have standing” to nmke this
argunent. Since the time consuned by litigation had al ready pro-
vided an exceedingly lengthy de facto anortization period, the
chal l engers were not injured by the 180-day provision. N.W

Enters., Inc., 27 F. Supp. 2d at 823, 888.2" The FTU appell ees do

2 The district court also held that the FTU appellees failed to neet
their evidentiary burden to nount a successful equal protection challenge to the
ordinance. 1d. Additionally, the district court denied the plaintiffs’ notion

to conpel discovery, which was necessary, the plaintiffs argued, to develop this
evidence. N W Enters., Inc., 27 F. Supp. 2d at 823, 889 n. 1.

The FTU appel | ees contest this additional holding with two alterna-
tive argunents, both of which are predicated upon the assertion that their claim
is not nerely an Equal Protection argunment, as the district court assuned, but
also a First Anendnent free speech claim FTU s assertion is that, in lieu of
a conprehensive plan for |and-use, the City enacts “locational restrictions”
agai nst a smal |l nunber of businesses, nost (if not all) of which peddl e sexually
oriented entertai nnent. Because the affected businesses are engaged in expres-
sive conduct, actions singling themout mandate a higher |evel of judicial scru-
tiny. We reject this argunent as wholly inconpatible with constitutional |aw.
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not respond to this holding. Failure to brief the issue constitutes

wai ver. See United States v. Thibodeaux, 211 F.3d 910, 912 (5th

Cir. 2000).

2. 120-day anortization period

Section 7(a) of 97-75 provides a 120-day grace period for
arcades and mni-theatres regul ated under Article 11, with 30-day
ext ensi ons avail abl e upon request. This provision allows existing
adult mni-theatres and adult arcades tine to conply with any new
design and architectural restrictions. N W Enterprises argues that
the 120-day provision inflicts an unconstitutional taking under the
Fifth and Fourteenth Anmendnents. This court has, however,
previously rejected virtually identical argunents  because
regul ations of the structural design of SOB's do not prevent all
reasonabl e uses of the property and thus are not takings. SDJ,
Inc., 837 F.2d at 1278.

3. The Failure of 97-75 to provide deadlines for hearing
officials to decide applications for anortization
extengiong and deqdlines for appeals from denial of
anortization extensions.

Under 8§ 8(c) of 97-75, businesses may seek extensions of
t he 180-day anortization period of § 8(a) by filing an application
with a city hearing officer. The SOBs argue that 8 8(c) is

unconstitutional in light of FWPBS, Inc. v. Cty of Dallas, 493

US 215 (1990), because it sets no definite tinme limt for

hearings, decisions or appeals concerning applications for
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extension.?® The district court held these clai s nbot because nmany
of the requested anortization hearings had al ready been held and in

nost of them rulings had been issued.?® N W Enters., Inc., 27 F.

Supp. 2d at 820. Alternatively, the court rejected the plaintiffs’
challenge to 8 8(c) on the nerits. |d.

W agree with the SOBs that their clainms are not noot:
they remai n subject to the provisions of 97-75, and, as the district
court stated, sone anortization hearings may still be pendi ng.

However, the SOBs’ argunent that 8(c) is unconstitutional
inlight of FWPBS is without nerit. In FWPBS, the district court
overturned, as an unconstitutional prior restraint, a |icensing
schene which did not require city officials to decide upon
applications for SOB licenses within a definite anount of tine.
FWPBS, 493 U S. at 223. The provisions of 8(c) are readily
di stingui shable fromthose in FWPBS. In FWPBS, a decision based
on a hearing was necessary for an SOB to obtain an operating
license, and the SOBs in FWPBS could not operate until a decision

was made. N.W Enters., Inc., 27 F. Supp. 2d at 820. The heari ngs

at issue in this case wll consider applications for extensions of

time to conply with new regulations beyond the period already

28 N. W Enterprises also conplains that it is unable to take advantage
of § 8 s anortization provisions because Article Il of 97-75 does not apply to
arcades and mni-theatres. The argunents that N.W Enterprises makes here
reiterate the erroneous belief that Article IIl is inapplicable to adult arcades

and mni-theatres, a contention we previously rejected.
29 The district court also stated that the plaintiffs |acked standing

because the clains were noot. |d. For sinplicity, we treat this issue as one
of nootness, not standing.
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afforded by 97-75. So long as an SOB is not closed for failure to
conply with 97-75 while awaiting a decision on its application for
extension, there is no unconstitutional prior restraint.
C. Si gnage and Exterior Appearance Regul ations
1. 97-75 and Muini ci pal Conpensati on Revi ew Board

Section 3:28-130(g) of 97-75 i nposes a nunber of signage
restrictions upon SOBs |ocated in “comercial multi-unit centers.”
This provision evolved out of a concern that sone SOBs were
attenpting to avoid the original signage restrictions placed on
freestanding SOBs by converting their premses to “nmulti-unit
centers.” By extending the reach of the existing signage restric-
tionstonmulti-unit centers, the Houston Gty Council ainmed to bring
all SOBs, regardless of the type of prem ses they occupied, within
the scope of these regulations. The district court granted sunmary
judgnent to the FTU and AHD appell ees, holding that the Cty nust
follow the procedures outlined in 8§ 216 of the TeExXAS LocAL GOVERNMVENT

CooE before enforcing 97-75 8§ 3:28-130(g). See NNW Enters., Inc.,

27 F. Supp. 2d at 896-99. Section 216 allows nunicipalities to
require the “relocation, reconstruction or renoval of a sign,” but
requires nunicipalities to establish “a nunicipal board on sign
control.” See Tex. Loc. Gov' 7 CobE ANN. 8 216.004(a) (Vernon 1999).
In addition, 8 216 provides that “[t]he owner of a sign that is

required to be relocated, reconstructed or renpved is entitled to
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be conpensated by the nmunicipality for costs associated with the
relocation, reconstruction or renoval.” 1d. at § 216.003(b).
The signage restrictions that would apply to SOBs in

multi-unit centers provide that “it shall be unlawful for the owner

or operator of any [SOB] . . . to erect, construct or nmaintain any
sign. . . other than one primary sign and one secondary sign.” See
HousTon CiTY ORDINANCE 97-75 § 3:28-130(a). In addition, the

restrictions prescribe the size, content and overal |l appearance of
the two allowable signs. See id. at 8§ 3:28-130(b)-(f). For the
purposes of this ordinance, a sign is defined as:
Any di spl ay, design, pictorial or other representation,
whi ch shall be so constructed . . . that the sane is
visible from the outside of an enterprise and that is
used to seek the attraction of the public to any goods,
services or nerchandi se available at such enterprises
: [and] shall also include such representations
painted on or otherw se affixed to any exterior portion
of an enterprise as well as such representations painted
on or otherwise affixed to any part of the tract upon
whi ch such enterprise is situated.
Id. at 8§ 3:28-121.

The City argues that 8§ 216 is inapplicable to SOB signs
in nmulti-unit centers because the regul ation does not, by its own
terms, require the “relocation, reconstruction or renoval” of SOB
signs. In addition, the Cty cites two affidavits fromM. dlie
Schiller, the Deputy Assistant Director in the Sign Adm nistration
of the Public Wrks and Engineering Departnent and Sign
Adm nistrator for the Cty of Houston, which indicate the signs in

gquestion would not require relocation, reconstruction and renoval
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to conmply wth 97-75 § 3:28-130. The Gty argues that
Ms. Schiller’s opinionis entitled to great deference as she is in
charge of enforcing signage restrictions in Houston. It is true
that courts often afford agencies substantial deference in the
interpretation of statutes that they are charged with enforcing.

See, e.d., Chevron U . S. A v. Natural Resources Defense Council

Inc., 467 U. S. 837 (1984). However, the City incorrectly invokes
Chevron deference here. Wiile M. Schiller’s agency enforces
Houston’s restrictions on signs, it is not charged with the
enforcenment of the provisions of § 216. Rather, when a nuni ci pal
board on sign control is established under § 216, it is entitled to
“determ ne the anmount of conpensation to which an owner of a sign
that is required to be relocated, reconstructed or renoved.” See
Tex. Loc. Gov' T CobE ANN. 8§ 216. 005. As a result, M. Schiller’s
interpretation of what constitutes “relocation, reconstruction or
renmoval” of a “sign” for the purposes of the provisions of § 216
does not control this court’s determ nation of the matter.

The state statute is, as the district court noted,
sonewhat vague on the types of signs it covers —e.g., whether
principally freestanding billboards or all signs that “advertise”
or “informi the public. Conpare 8§ 216.006 (conpensation for
relocated sign includes “dismantling” and “transporting” it to
another site) with 8 216.002 (definitions of “sign,” “on-premse
sign” (defined as “freestanding”) and “off-prem se sign”). Further,
the parties’ briefs dispute whether the ordinance’ s provisions wll
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require the “rel ocation, reconstruction or renoval” of the signs at
issue, or will nerely demand de mnims alterations. W express no
opi ni on on these or other questions of fact and state |law that are
best resolved by a sign control board and state courts in the first
instance. W essentially agree with the district court’s decision
and hold that the City may not enforce 8§ 28-130(g), as anended to
include multi-unit centers, without first designating a sign board
to oversee conpliance wth TeExas LocaAL GOvERNMVENT CoDE § 216.

2. Constitutionality of signage and exterior appearance
restrictions.

The SOBs chal l enge the district court’s holding that 88
28-129 and 28-130 of 97-75 are constitutional. Section 28-129
governs the exterior appearance of SOBs. This provision is
unchanged from the exterior appearance provision that SOBs

unsuccessfully challenged in SDJ, Inc., 837 F.2d 1268. Li ke the

district court, we are bound by prior decisions of this court.

The plaintiffs also challenge the constitutionality of
§ 28-130's |limtations on SOBs’' exterior signage. Substantively,
the ordinance’s restrictions on signage are identical to provisions

upheld in SDJ, Inc., but 8§ 28-130(g) extends the signage provisions

to SOBs |ocated in comercial nmulti-unit centers. This extension
isirrelevant for constitutional purposes. |If the restrictions are
constitutional as to SOBs in stand-alone buildings, the fact that
an SOB is located in a multi-unit building cannot nake the sane

restrictions unconstitutional.
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3. Regul ati ons forbi ddi ng obstructi on of entrances within an
SOB, e.qg. 97-75 § 3:28-136(b)

Provisions of 97-75 including 8§ 3:28-136(b) require
entrances to entertai nnment roons to be free of obstacles, including
doors.®*® The district court held this requirenent facially valid
under an internediate scrutiny standard, because the restrictions

were narromy tailored to the governnental purpose. N W Enters.,

Inc., 27 F. Supp. 2d at 824-27; see also 892-95.

One of the appellees, |Ice Enbassy, Inc., conplained that
this requirenment is neverthel ess unconstitutional as applied toits
proposed construction of a “VMIP roont in its facility. The room
as designed, would be |arge (4,000 square feet, seating nore than
200 patrons), would be surrounded on all four sides by the main
room woul d be constructed with clear walls, and woul d be accessi bl e
by way of a clear, heavy, non-locking door. The City appears to
concede that this proposed roomconforns to 88 3:28-136(b) and 28-
258(c) in every respect except in having a door.

The district court agreed with |ce Enbassy, holding the

prohi bition of a door unconstitutional as applied to large “VIP

80 O di nance 97-75 8§ 3:28-136(b) (“It shall be unlawful for any owner
operator or manager of any enterprise to permt any enployee to provide any
entertai nment to any custoner in any separate area within an enterprise to which
entry or access is blocked or obscured by any door, curtain or other barrier,
regardl ess of whether entry to such separate area is by invitation, adm ssion
fee, club nenbership fee or any formof gratuity or consideration.”); id. at 8§
28-258(c) (“It shall be unlawful for any enpl oyee to engage in entertainment or
to expose any specified anatomical areas or engage in any specified sexual
activities in the presence of a customer in any separate area within an
enterprise to which entry or access is blocked or obscured by any door, curtain
or other barrier separating entry to such area from any other area of the
enterprise.”).
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roons.” The court’s conclusion, however, is tainted by its
erroneous application of strict scrutiny review. 3

In defense of the district court’s analysis, |ce Enbassy

enphasi zes that “an essential el enent of the erotic dance expression

is the nusical acconpaninent,” and |ce Enbassy ains for a
different nusical anbience in each of the “roons” created by the
plastic wall. The purpose of the door is thus to m nimze anbi ent
noi se.

The Cty contests the district court’s reading of the
record and the court’s legal analysis. Testinony before the Gty
Counci |l graphically denonstrated the use of larger “VIP roons” for
prostitution. Moreover, the City asserts it could have inposed
greater restrictions on these roons (including conplete
prohibition), but it chose to permt them requiring only easy
access t hrough unobstructed entrances. Finally, the First Amendnent
protects topless dancing from clothing, not nusical acconpani nent
from anbi ent noi se.

The City's argunents are persuasive. As we have
previously explained, the district court should have applied
internmediate scrutiny to these content-neutral regulations. The

court’s msapplication of the strict scrutiny standard led it to

st Absent a | egislative finding regarding such “secondary effects” of
large VIP roons, the court concluded, this restriction is “content-based,”
subject to “strict scrutiny,” and unconstitutional. NW Enters., Inc., 27 F

Supp. 2d at 892-95.
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i gnore the evidence that separate roons, even | arge ones, can be and
have been used for prostitution. Under the test of internediate
scrutiny, there is an appropriate fit between the neans (Ilack of
obst acl es) and ends (enforcenent of prostitutionlaws) inthe Cty’'s
regul ation.

D. Preenmption of the regulation of businesses housing “adult
arcades and adult mni-theatres” inposed by 97-75 Article |

N.W Enterprises argues that Article Il of 97-75, which
regul ates adult arcades and adult mni-theatres, is preenpted by
Texas Local Government Code 8 243.005 because the O dinance
di scrim nates against them “on the basis” of their coin-operated
machi nes. Section 243.005 states, in pertinent part, that a
“regul ati on adopted under this chapter may not di scri m nate agai nst
a business . . . on the basis of whether it contains one or nore
coi n-operated machines.” TeEx. Loc. Gov' T CobE ANN. 8§ 243.005(b)

(Vernon 1999). Further, a “business is not exenpt fromregul ation

under this chapter . . . because it contains one or nobre coin-
operated nmachines.” 1d. at § 243.005(a).*
82 Busi ness Licensed Under Alcoholic Beverage Code

Busi ness Havi ng Coi n- Qper at ed Machi nes

(a) A business is not exenpt from regulation under this
chapter because it holds a license or permt under the Al coholic
Bever age Code aut hori zing the sal e or service of al coholic beverages
or because it contains one or nore coi n-operated machi nes that are
subj ect to regulation or taxation, or both, under Chapter 8, Title
132, Revised Statutes.

(b) A regulation adopted wunder this chapter nay not
di scrim nate agai nst a busi ness on the basis of whether the business
holds a license or pernmit under the Al coholic Beverage Code or on
the basis of whether it contains one or nore coi n-operated nachines
that are subject to regulation or taxation, or both, under
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The district court granted sunmary judgnent to the Cty,
reasoni ng that the basis for 97-75 Article I1’s regul ation of “adult
arcades and adult mni-theatres” is their provision of adult

entertai nment, not possession of coin-operated nmachines. SDJ, |nc.

rejected a simlar preenption challenge to a zoning ordinance
af fecting al cohol -serving establishnents: “the O di nance does not
regulate the |and use of these businesses on the basis of their
al cohol use, but regulates themas aresult of the secondary affects

[sic] they have on surrounding areas.” N W Enters., Inc., 27 F.

Supp. 2d at 790 (quoting SDJ, Inc. v. Cty of Houston, 636 F. Supp.

1359, 1373-74 (S.D. Tex. 1986)); see also SDJ, Inc., 837 F.2d at

1280.

Addi tionally, 8 243.005(a) of the Texas LocAL GOVERNMENT CODE
explicitly forecl oses the preenption argunment that NNW Enterprises
presents. Section 243.005(a) explicitly states that a business is
not exenpt from nmunicipal regulations enacted pursuant to chapter
243 of the Local Governnent Code because it contains coin-operated
machi nes that are subject to regul ati on under other statutes. Since
97-75 was enacted by the Cty of Houston under the authority of

Chapter 243, adult arcades and adult mni-theatres are not exenpt

Chapter 8, Title 132, Revised Statutes.

(c) This chapter does not affect the existing preenption by
the state of the regul ati on of al coholic beverages and t he al coholic
beverage industry as provided by Section 1.06, Al coholic Beverage
Code.

TeEX. Loc. Gov' 7 CobE ANN. § 243. 005 (Vernon 1999).
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fromits provisions based on the fact that they contain coin-
oper at ed machi nes.

N.W Enterprises also argues that 97-75's |ocation and
di stance requirenents vi ol ate another state |l aw. Specifically, they
contend, under § 2153.452 of the Texas OccupATIONS CoDeE®® the City may
not prohibit the |location of coin-operated machi nes nore than 300

feet fromchurches, schools, or hospitals. See B& Vending Co. v.

Cty of Garland, 711 S.W2d 132, 134 (Tex. App. — Tyler 1986, writ

ref’d n.r.e.). The statute provides that

(a) For purposes of zoning, a political subdivision of
this state shall treat the exhibition of a nusic or
skill or pleasure coin-operated nmachine in the sanme
manner as the political subdivision treats the
princi pal use of the property where the machine is
exhi bi t ed.

(b) Subsection (a) does not prohibit a nunicipality from
restricting the exhibition of a coin-operated
anusenent machine within 300 feet of a church,
school, or hospital.
TeEx. Occ. CobE ANN. 82153. 452 (Vernon 2003).

This argunent is refuted by the statute itself. As noted
earlier, the Cty enacted 97-75 pursuant to authority granted under
Chapter 243 of the LocaL GOvERNVENT CoDE.  Section 243.005(a) states

t hat busi nesses are not exenpt from ordi nances enacted pursuant to

Chapt er 243 even t hough t hey cont ai n coi n-oper at ed nachi nes that are

83 The parties and the district court refer tothis statute as Tex. Rev.
CQv. STAT. AW. art. 8814. It was repealed and codified as section 2153.452 in
1999. See AcT oF May 13, 1999, 76th Leg. R S., ch. 388, 8§ 6(a), 1999 Tex. GeN. LAWS
2439- 40.
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al so subject to regul ati on under 2153. 452.3% B&B Vendi ng Conpany i s

di sti ngui shabl e because the ordi nance at issue in that case was not

a reqgul ation of SOBs. B&B Vendi ng Conpany, 711 S.W2d at 133 (coi n-

oper at ed machi ne owner sought a permt to put video ganes in a fast
food restaurant). Thus, § 243.005(a)’s exenption was unavail abl e
to the City to defend its regulation in that case. In sum we
affirmthe district court’s holding that the provisions of 97-75 are
not preenpted either by TeExas LocAL GOVERNMENT CobE 8§ 243. 005(b) or TEXAs
OccuPATI ONs CobE § 2153. 452.

E. Stay of enforcenent of 97-75 after court rulings

In FWPBS, Inc. v. City of Dallas, 493 U. S. 215, 110 S. Ct.

596, 107 L. Ed. 2d 603 (1990), the Suprene Court held that any
restraint of SOBs prior to judicial review nust be limted to a
specified brief tinme period. This court, interpreting this
requi renent, has held: “Maintaining the status quo neans in our

view that the County cannot regul ate an exi sting business during the

licensing process.” TK's Video, Inc. v. Denton County, Tex., 24
F.3d 705, 708 (5th Gr. 1994). Section 8(a) grants non-conplying
SOBs a 180-day enforcenent noratoriumfor certain provisions of 97-
75. The FTU plaintiffs argue that, while this 180-day noratorium

m ght otherwi se be valid, the unusual procedural posture of this

84 Section 243.005(a) actually refers to coi n-operat ed machi nes subj ect
to regulation under Chapter 8, Title 132 of the Revised Statutes. Secti on
2153. 452, however, is a codification of article 8814 which was part of Chapter 8,
Title 132. Thus, the exenption of 8 243.005(a) necessarily extends to busi nesses
regul ated under 8§ 2153. 452.
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case condemms it here. The posture and argunent is this: The
district court invalidated the ordinance’s |ocational restrictions
upon enact nent. | f the ordinance is upheld, the FTU plaintiffs
still have the right to a stay-of-enforcenent for a certain period
of time after this court’s ruling. Because the ordinance does not
specifically provide for such a contingency, it is constitutionally
i nvalid.

The district court ruled against the FTU plaintiffs,

finding that a 180-day delay nore than satisfied TK's Video’s

limted stay-of-enforcenent requirenent: “Nothing in TK' s Video

supports Plaintiffs’ novel argunent that the Cty was required to
build into its Odinance additional periods of delay contingent on
various possible judicial rulings regarding the Odinance’s

validity.” NW Enters., Inc., 27 F. Supp. 2d at 888. W agree.

TK's Video nerely grants non-conplying businesses a fair

opportunity to conplete the adm ni strative process and access courts

wthin a brief period.” TK s Video, 24 F.3d at 709.

N.W Enterprises nmakes a simlar argunent regarding the
grace periods enbodied in 88 7(a) and 9(a) of 97-75. The enpl oyee
i censing provisions and the structural, visibility, and lighting
provi sions for adult arcades and adult m ni-theatres were originally
to becone effective on or about May 15, 1997, 120 days after the
passage of the ordinance. 97-75: 8§ 7(a), 9(a). On account of the
pending litigation, the Gty did not enforce the ordi nance until the
district court ruled on the Gty s summary judgnent notion and the

49



various cross-notions for sunmary judgnment. N. W Enters., Inc., 27

F. Supp. 2d at 767. After finding nost of the |icensing provisions
constitutional, the district court allowed the Gty to begin
enforcenent of these restrictions on June 5, 1998, over a year after
initial enforcenent was to begin. [d. at 900. Upon finding the
entirety of the arcade and adult mni-theatre provisions to be
constitutional, the trial court allowed the Gty to begin overal
enforcenent agai nst these entities.

Before this court, N W Enterprises argues that the
district court commtted fundanental error and viol ated due process
by allowi ng one part of the ordinance to be enforced in advance of

the others. In support of this proposition it cites United States

v. OBrien, 391 U S 367 (1969). Because we find no support for

this proposition in OBrien or in the other cases that N W
Enterprises cites, we find no error inthe district court’s handling
of the enforcenent of these regul ations.
| V. EMPLOYEE LI CENSI NG

The Ordi nance requires each manager and entertai ner
of SOBs to obtain a permt and to display it conspicuously upon
hi msel f or herself while working. The City nust issue a permt
within 10 days fromthe date of application unless the applicant has
been convicted of or spent tine in jail for an enunerated offense
wthin the last five years. The SOBs and enpl oyees chall enge

various aspects of the permt requirenents, and the Cty contends
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that the district court erred in enjoining several aspects of this
regul ation.

In this section, we affirm the judgnent upholding the
constitutionality of the Odinance’s permt requirenents. W
reverse the judgenent insofar as it has enjoined the City from
(a) requiring permt applicants to disclose their phone nunbers and
honme addresses on permt applications and (b) requiring managers to
conspi cuously display their identification cards while working in
SOBs. We vacate the injunction prohibiting the Cty fromdi scl osi ng
information on permt applications because the appellees have an
adequate | egal renmedy under state |law. W al so vacate as noot the
injunction prohibiting the Cty from requiring applicants to
di scl ose informati on on permt applications beyond that used by the
Ordinance to determne permt eligibility, because the City has
revised its application forns.

A Li censi ng Procedures
1. Ten-day processing period

FTU> contends that the district court should have
anal yzed the validity of the 10-day tine period for processing
permt applications in 8§ 28-254(c) of the Odinance under strict
scrutiny. The district court, however, correctly classified the
permt requirenents as content-neutral provisions subject to

internmedi ate scrutiny. Specifically, the |legislative record

85 FTU appel | ees include individuals who work in SOBs and are subject
to the licensing requirenents.
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reflects that entertainers in SOBs may often be nore likely to
engage in prostitution and illegal |ewd behavior, and managers, to
sonme extent, can control entertainers’ behavior.

Vi ewed under a standard of internediate scrutiny, we
di sagree wwth FTU s contention that the 10-day processing period is
excessive. The periodis well within the 60-day processing period

upheld by this court in TKS Video, Inc. v. Denton County, Tex.,

24 F.3d 705 (5th Gr. 1994). FTU concedes that TK's Video is

bi ndi ng precedent on the perm ssible delay in processing business

permts but would distinguish its applicability to individual

permts. TK' s Video mght not strictly control, because processing
a busi ness permt application may be nore conpl ex and ti ne-consum ng
than processing the permt of an individual, yet that circunstance
supports a shorter tinme period for processing |licenses for
i ndividuals. A 10-day processing period for individual permts is
reasonabl e by conpari son and does not i npose an undue burden. Under
internmediate scrutiny, the least restrictive nmeans need not be
enpl oyed.

FTU relies on Kev, Inc. v. Kitsap County, 793 F.2d 1053

(9th Gr. 1986), to support its argunent that the 10-day processing

period for entertai ner and manager permt applications i s excessive

and, thus, renders the permt requirenents inpermssible prior

restraints. In Kev, the Ninth Crcuit concluded that a five-day

del ay in issuing dancer permts was unconstitutional because Kitsap

County did not denonstrate a need for the del ay. Id. at 1060
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Contrary to Kev, the record in this case indicates that the tine
required to do certain background checks justifies the 10-day
processi ng peri od.
2. Witten requests for tenporary permts

Section 28-254(f) of the Ordinance provides that if the
City does not issue or deny a permt within the 10-day processing
period, it nust inmmediately issue a tenporary permt upon witten
request by the applicant. FTU argues that the permt requirenents
are unconstitutional prior restraints on expression because
requiring an applicant to submt a witten request for a tenporary
permt is not the least restrictive nethod for dealing with an
untinely response by the City.3% Wen analyzing the validity of a
content-neutral licensing schenme, however, this circuit does not
require that the | east restrictive neans be inplenented. See TK' s
Video, 24 F.3d at 707-708. Because the ordinance requires the
i medi ate i ssuance of a tenporary |license upon witten request by
an applicant, the O-dinance does not place an undue burden on
i cense applicants.

3. Days and tinmes for permt application and renewal
Section 28-254(a) of the Odinance provides that indi-

vi dual s who want to obtain or renew entertainer or manager permts

86 FTU suggests two less restrictive alternatives. First, the Cty
coul d al I ow appl i cants whose permts have not been issued by the end of the tenth
day to inmmedi ately begin work on the eleventh day without submitting a request
in witing. Alternatively, the Cty could issue tenmporary pernits when
applicants turn in their permt applications so that applicants can work while
they wait for their applications to be processed.
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can do so between the hours of 800 a.m and 12:00 p. m on Mnday,
Wednesday, or Friday. FTU argues that the permt requirenents are
facially unconstitutional content-based restraints on expressionto
the extent that the Ordinance discrimnates in the days and tines
during which individuals can apply for permts. W agree with the
district court that FTU s conplaint does not rise to the nagnitude
of a constitutional violation.

4. Burden of seeking judicial review of a permt denial and
burden of proof in court

FTU argues that the Ordinance’ s dancer and manager permt
requi renents are unconstitutional because 8§ 28-254(e) places the
burden of seeking judicial review of permt denials on permt
applicants rather than on the Cty; FTU also argues that the Cty

shoul d bear the burden of proof in court. |In Freednan v. Maryl and,

380 U. S 51, 8 S. . 734, 13 L. Ed. 2d 649 (1965), the Suprene
Court set forth three procedural safeguards to protect against
unlimted suppression of constitutionally protected speech by a
nmotion picture censorship board. First, any restraint before
judicial review occurs can be inposed only for a specified brief
period during which the status quo nust be naintained; second

pronpt judicial review of that decision nust be available; and
third, the censor nust bear the burden of going to court to suppress
t he speech and nust bear the burden of proof in court. Freednman

380 U.S. at 58-59, 85 S. (. at 739, 13 L.Ed. 2d at 654-55.
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In FWPBS, Inc. v. City of Dallas, 493 U. S. 215, 110 S. Ct.

596, 107 L.Ed. 2d 603 (1990), Justice O Connor, joined by two other
Justices on the issue, dispensed wth the third Freednan requirenment
when anal yzing the validity of an SOB | i censi ng schene. FW PBS, 493
U S at 229-30, 110 S .. at 607, 107 L. Ed. 2d at 621. This circuit
has followed Justice O Connor in applying only the first two
Freednman procedural safeguards when dealing with a |icensing schene
that does not present the grave dangers of a censorship system

See, e.q., Encore Videos, Inc. v. City of San Antoni o, 310 F. 3d 812,

823 (5th Cr. 2002); TK s Video, 24 F.3d at 707-08. Oher circuits
have al so concluded that the third Freednman procedural safeguard
does not apply to licensing schenes that do not directly regul ate

content. See, e.q., MacDhonald v. City of Chicago, 243 F.3d 1021,

1035-36 (7th Cr. 2001); Ward v. County of Orange, 217 F.3d 1350,

1355 (11th Gr. 2000); Steakhouse, Inc. v. Gty of Raleigh, 166 F. 3d

634, 640-41 (4th Cr. 1999) (in the context of an adm nistrative
process).

FTU urges this court to apply the third Freedman
procedural safeguard to the O dinance’s entertainer and nanager
permt requirenents, contendi ng that individual nmanagers and dancers
have | ess notivation and significantly |ess econom c wherewt hal
than the SOB plaintiffs in FWPBS to seek judicial reviewof permt
deni al s. In EWPBS, Justice O Connor considers the degree of
nmotivation that an unsuccessful applicant would have to seek
judicial review of an adverse adm nistrative decision, but she
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di spenses with the third Freedman safeguard primarily because
“[u] nder the Dallas ordi nance, the city does not exercise discretion
by passing judgnment on the content of any protected speech.”
FWPBS, 493 U S. at 229, 110 S.C. at 607, 107 L.Ed. 2d at 621.
Wi | e t he censor in Freednman engaged i n presunptively invalid direct
censorship of expressive material, thecity in FWPBS si nply engaged
in the mnisterial, nondiscretionary act of review ng the general
qualifications of license applicants. Simlarly, the issuance of
manager and entertainer permts under Houston’s ordinance is a
nondi scretionary act that does not require the Gty to pass judgnent
on the content of any protected speech.? The third Freedman
procedural safeguard therefore does not apply; the Cty need not
bear the burden of seeking judicial review of a permt denial nor
t he burden of proof in court.
B. I nformation on permt applications
1. Confidentiality

The Texas Public Information Act (TPIA) gives the public
the right to obtain information in governnent records unless the
“information [is] considered to be confidential by law, either

constitutional, statutory, or by judicial decision.” Tex. Gov T CooE

87 Because the issuance of entertai ner and nanager permts under the
Ordi nance i s a nondi scretionary act that does not invol ve passi ng judgnent on t he
content of protected speech, FTU s reliance on Speiser v. Randall, 357 U.S. 513,
78 S.C. 1332, 2 L.Ed. 2d 1460 (1958) is also misplaced. The Suprene Court
pl aced t he burden of proof on the State in Spei ser because the State was denyi ng
tax exenptions to veterans if they did not sign an oath stating that they did not
advocate the overthrow of the government by unlawful neans.
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§ 552.101. The district court declared the information provided by
entertai ners and managers on their permt applications confidenti al
under the TPIA, and then enjoined the Gty from disclosing such
information. W reverse the injunction because the appel |l ees have
an adequate | egal renedy under the TPIA. 11A CHARLES A. WRI GHT & ARTHUR
R MLLER, FEDERAL PRACTI CE AND PROCEDURE § 2942 at 44 (1995) (“[T]he main
prerequisite to obtaining injunctive relief is a finding that
plaintiff is being threatened by sone injury for which he has no
| egal renedy.”). Because the district court declared the
information on entertainer and nmanager permt applications
confidential under the TPIA the Cty cannot disclose it to the
public. There is no need for the injunction.
2. Phone nunbers and hone address

The district court enjoined the Cty of Houston from
requiring permt applicants to di sclose their phone nunbers and hone
addresses on permt applications. W reverse the district court’s
injunction. The appellees’ concern that their phone nunbers and
home addresses nmay be disclosed to stal kers, overly-aggressive
suitors, or people zeal ously opposed to SOBs does not justify the
i njunction because the information on permt applications is
confidential wunder the TPIA Moreover, the information is
substantially related to the law enforcenent and adm nistrative

needs of the Cty.

57



AHD, FTU, and Dee & Dee argue that the district court
properly enjoined the Gty fromrequiring entertainers and nmanagers
to disclose their phone nunbers and hone addresses on permt
applications under TK's Video. In TK s Video, this court upheld a
licensing schene that required owners and enployees of SOBs to
provide information about their age and certain regulatory
infractions and sexual of fenses because such information
“substantially relates to the substantial governnent interest of
curtailing pernicious side effects of adult businesses.” TK' s

Video, 24 F.3d at 710. That the Denton County order at issue in

TK's Video did not require license applicants to disclose their
phone nunbers and hone addresses does not nean such information may
not be required. While 8 8-254(a)(1l) requires permt applicants to
di scl ose their honme and mailing addresses, the O di nance does not
require permt applicants to disclose their phone nunbers, but,
under the standard set forthin TK' s Video, the Gty can require the

di sclosure of such information because there is a rel evant
correlation” or ‘substantial relation’” between the information
requi red and the governnent interest.” 1d. The information may not
be necessary to conduct crim nal background checks or to ensure that
SOBs do not hire underage enpl oyees, but it is highly relevant to
the ability of law enforcenent officers to investigate crimna
activity in SOBs.

The information also substantially relates to the Gty's

ability to conply with the notice requirenent of the Ordinance. The
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appel l ees argue that the Gty can send the required notice to an
address other than an applicant’s hone address, but the | east
restrictive means of conplying with the notice requirenent need not
be enpl oyed. There is a substantial relation between the inform-
tion sought and the Cty's interest; we therefore reverse the
district court injunction.
3. Crimnal Hi story
Under 8§ 28-254(c) of the Ordinance, the Cty can deny an
applicant a permt based on a conviction for certain crimnal acts
or jail time served for such acts during the preceding five years.
Dee & Dee argues that the district court incorrectly upheld the
Ordinance’ s permt disqualification provisionunder TK' s Video. Dee

& Dee reads TK' s Video to allow crimnal background checks solely

to nonitor individuals working in SOBs but not to serve as grounds
for permt disqualification and argues that the district court
decision conflicts with prior Suprene Court and Fifth Crcuit
precedent . We di sagree. The licensing schene at issue in TK' s
Video allowed the county director to deny a permt to an applicant
if the applicant or the applicant’s spouse had been convicted of
certain enunerated crinmes or had been released fromjail for such
a conviction within two years for a m sdeneanor offense or within
five years for a felony offense. This court concluded that
histories of msconduct are “plainly correlated wth the side

effects that can attend [adult] busi nesses, the regul ation of which
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was the legislative objective. . . . [Elnds and neans are
substantially related[,] . . . assur[ing] a level of scrutiny
appropriate to the protected character of the activities and
sluic[ing] regulation away from content, training it on business
offal.” TK' s Video, 24 F. 3d at 710. Under TK's Video, the district
court properly upheld the Odinance’s permt disqualification
provi si on.

As explained earlier, the Ordinance allows the Gty to
deny a permt to an applicant who has either been convicted of or
spent tineinjail for an enunerated crinme during the preceding five
years. The Cty’'s initial permt application, however, required
applicants to di sclose i nformati on beyond t hat used by t he O di nance
to determine permt eligibility. The district court therefore
enjoined the City from requiring permt applicants to disclose
crimnal convictions obtained nore than five years before the
application, convictions for crines other than those enunerated in
the Ordinance, and tine spent in jail for an offense other than one

of the enunerated crines. N.W Enters., Inc., 27 F. Supp. 2d at

858. Even after the Cty revised its permt applications to accord
wththelimtations set by the Ordinance, the district court denied
the Cty’'s notion to reconsider the injunction. 1d. at 901. W
vacate the district court injunction as noot because the permt
application no Jlonger requires applicants to disclose the

informati on covered by the injunction. See Doe v. Marshall, 622
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F.2d 118, 120 (5th Cr. 1980); Sannon v. United States, 631 F.2d

1247, 1249 (5th G r. 1980).
C. Conspi cuous Display of Manager Identification Cards

Section 28-256 of the Ordinance requires each nmanager or
entertainer to conspicuously display a personal identification card
whil e working. The district court upheld the conspicuous display
requirenent with regard to entertainers as a permssible content-
neutral regulation that is narrowy tailored to serve the GCty’'s
substantial interest in ensuring that only licensed entertainers
work in adult businesses. Wth regard to nanagers, however, the
district court struck down the requirenent under strict scrutiny,
concluding that the |l egislative record contains no justification for
the requirenent for managers. After reviewing the record, we
di sagree with the district court. Aside fromits nethodol ogica
error in determning what |evel of scrutiny to apply, the court
over | ooked evidence in the |l egislative record that supports the need
for the conspi cuous display requirenent for nanagers.

Managers nonitor entertainers and play an inportant role
in ensuring that they do not engage inillegal activity. According
to the record, though, sone nmanagers “look the other way” while

entertainers perform |lewd dances or illegal sexual acts.®® Law

%At Houston City Council SOB Committee Meeting on August 26, 1999, a
nunber of vice officers testified to the activities taking place at these cl ubs.
For exanple, Vice Oficer Ctestified that entertainers often “ask [the patron]
to give themsone noney to tip the manager or the floor person so that they will
| ook the other way while they performa table dance.” See R Doc. 81, Ex. 8E at
88. Vice Oficer Atestified that the officers had “heard of occasi ons where the
dancers told us that they pay extra to managenent personnel, floor persons,
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enforcenent officers nmust be able to determne from a distance
qui ckly, and wi t hout being intrusive, whether both entertainers and
managers of clubs are engaging in or permtting illegal activity.
The conspi cuous display requirenent is narromy tailored to serve
this i nportant governnent interest. Mnagers need not display their
real nanmes but do need to furnish a picture and identification
nunber on their identification cards. W reverse the district court
decision on the wunconstitutionality of the conspicuous display
requi renent for managers and hold that the City can require nmanagers
to conspi cuously display their identification cards while working. ®°
CONCLUSI ON

The district court’s rulings in this case are extensive

and clearly reflect hard work and thoughtful ness. Upon review of

the volum nous briefs and record, we AFFIRM the judgnent of the

bartenders, waiters to |l ook the other way to nake sure that no one know or to
warn themthat sonmeone is conming up the that they don’t know ” [|d. at 92-93.
I ndeed, Oficer A noted that he had “one experience personally where the two
dancers spoke in front of me and asked if they thought the waitress was cool
because she wouldn't tell on themor if the nanager knew and he said it was

cool. In turn, these two persons were willing to performsex acts on ne at the
club at the tine. They wanted to go through withit. | had to get out of it and
did not want to go through with it.” Id. at 93. According to Oficer A these
entertainers went beyond nmere suggestion when he “observed [then] along with
anot her dancer engaged in sex with one another as well as [being] willing to
engage in sex with [individual s] who they thought were ny busi ness partners, but
were other police officers.” 1d. at 93. 1In addition, Vice Oficer Btestified

that at one particular club that the Houston Police Departnent investigated, “the
nmanager al so | ooked the other way as the girls perforned table dances for us.

So, |I'msure the managenent did know what was going on.” |d. at 92.
89 AHD ar gues that the district court erred in uphol ding the Ordi nance’s
nmanager and entertainer permt requirenments under Article |, Section 8 of the

Texas Constitution because they are not the | east restrictive means of achieving
the Gty's interests. This argunent is without nmerit. As we noted earlier, the
Texas Constitution does not provide broader rights than the First Anendnent with
regard to SOBs, and there is no plausible reason for construing the state
constitution differently with respect to SOB managers and entertai ners.
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district court in its entirety with the follow ng exceptions

First, we REVERSE the district court’s ruling enjoining enforcenent
of the anmended 1,500-foot distance restriction and remand for a
determ nation whether that restriction, in light of the O dinance
as a whol e, affords reasonabl e alternative avenues of communi cati on
for SOBs. Second, we DI SM SS the cross-appeal of the Court’s non-
final rulings on the constitutionality of the public parks and
multi-famly residence provisions. Third, we REVERSE the court’s
invalidation of 97-75's interior design restrictions related to
| arge VIProons. Fourth, we REVERSE the court’s invalidation of the
requi renents that (a) permt applicants di scl ose phone nunbers and
honme addresses on their applications, and (b) managers conspi cuously
display their identification cards while at work in SOBs. Finally,
we VACATE the court’s injunction prohibiting the Cty from
disclosing information on permt applications and requiring
applicants to disclose informati on beyond that required by 97-75.

AFFIRVED in Part, DISMSSED in Part, REVERSED in Part,

VACATED in Part, and REMANDED i n Part.

40 We affirmthe district court’s decision to require the formation of
a sign control board pursuant to TExas LocAL GOVERNMENT CODE § 216, but we express
no opinion on the scope of the Texas statute or its applicability to signs
i nvol ved in the anended § 28-130(g).
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