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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-20217

CERRY M CRI GGS,
Pl ai ntiff-Appellant,
VERSUS
STATE FARM LLOYDS; LARK P. BLUM
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

July 20, 1999
Bef ore GARWOOD, DAVI S, and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

Cerry M Giggs appeals from the district court’s orders
di sm ssing defendant Lark P. Blumas fraudulently joined, granting
Blumis notion for attorney fees, and granting sunmary judgnment in
favor of State FarmLloyds as to all clains. W affirm

BACKGROUND

This is an insurance dispute governed by Texas | aw. Between
1986 and 1992, Giggs nmintained a honmeowner’s insurance policy
i ssued by State FarmLloyds. Giggs procured the insurance through
Blum who is an i ndependent State FarmLloyds’ agent. At all tines
relevant to this suit, that policy provided coverage in the anount
of $495,640 for unschedul ed personal property and $49,564 for

personal property stored off prem ses.



Giggs is an avid collector of sports cards and other
menorabilia. | n Decenber 1992, burglars entered a public storeroom
| eased by Giggs and absconded with val uabl e sports nenorabili a.
The locks on the storeroom were undi sturbed, and Giggs did not
i mredi ately discover the burglary. Even when Giggs entered the
storeroom and began to suspect that at |east one box was m ssing,
he was unsure whether it was m ssing or nerely m splaced i n anot her
storeroomor in his honme. Giggs finally becane certain that sone
of his collection was m ssing on January 16, 1993, when he observed
unique itenms fromhis personal collection being offered for sal e by
other dealers at a large trade show. \Wiile at the show, Giggs
solicited the help of a Houston Police Oficer and began
interview ng dealers to determ ne where the stol en nerchandi se had
been purchased.

That night, while Giggs was at the trade show, his house was
burglarized. This time, the burglars forcibly entered through a
rear door and left wth a substantial portion of Giggs’
collection, as well as personal effects such as jewelry, caneras,
and a lap top conputer.

Giggs estimtes his loss from the burglaries in sports
menorabilia alone to be in excess of $1.2 mllion, wth
approxi mately $700, 000 in sports nmenorabilia being taken fromthe
storeroom and approxi mately $516,000 in sports nenorabilia being
taken from his hone. Giggs reported both burglaries to the
police, which resulted in the conviction of at |east one person.

Giggs also reported both burglaries to State Farm Lloyds as



requi red by the policy.

In February 1993, State Farm Lloyds opened a claim file
Giggs gave a recorded statenent concerning his |osses, and State
Farm LI oyds sent Giggs a letter requesting that he conplete an
encl osed sworn proof of loss. State Farm Lloyds clains it never
recei ved the requested proof of loss fromGiggs. In March 1993,
Giggs notified State Farm Ll oyds that he was in the process of
docunenting what he knew to be stolen, as well as attenpting to
recover stolen nenorabilia. State FarmlLloyds replied that Giggs’
claim file remined open pending receipt of the required
docunentati on of his | osses.

In April 1993, Giggs again notified State FarmLl oyds that he
was attenpting to recover stolen property and requested their
assi stance in recovering property out of state. In June 1993,
State Farm Ll oyds responded that it encouraged but was unable to
assist Giggs’ efforts to recover out-of-state property, and that
State Farm Lloyds could not process Giggs claimuntil Giggs
returned a sworn proof of |oss and sone docunentation of his | oss.
The next nonth, in July 1993, State FarmLl oyds advi sed Gi ggs that
it was closing his claimfile because Giggs had not forwarded any
i nformati on about his known | osses. State Farm Ll oyds i nforned
Giggs that it would be happy to reopen the file when Giggs was
able to provide the requested docunentation.

Six nonths later, in January 1994, and again in March 1994,
Giggs informed State Farm Lloyds that he was still trying to

recover stolen property. In July 1994, one year after his claim



file was closed, Giggs advised State Farm LI oyds that he would
soon be ready to provide State Farm LI oyds with i nformation about
hi s known | osses.

I n August 1994, nore than nineteen nonths after his original
| oss, Giggs delivered three boxes of docunentation to the State
Farm Ll oyds office. Giggs purported to include, anong other
things, a sworn proof of l|oss, and inventories of the stolen
property with estinmated val ues. A State Farm LI oyds enployee
signed for the boxes. State FarmLloyds clains it never received
the proof of loss, and Giggs was unable to produce a copy of any
proof of |oss during the discovery phase of this |awsuit.

The following sumer, in July and August 1995, State Farm
Ll oyds assigned a new clains representative, who contacted Giggs
about his claim That representative again requested that Giggs
provi de a sworn proof of loss. Giggs clains he returned two sworn
proofs of loss on the required forns. Despite State Farm Ll oyds’
di scovery request, Giggs never produced copies of those sworn
proof of loss fornms until shortly before the district court granted
summary judgnent in favor of State Farm Ll oyds. Copies of those
docunents are in the summary judgnent record, but do not reflect
any notary’'s seal. State FarmLloyds clains that the sworn proof
of loss forns were never received.

I n Sept enber 1995, State FarmLloyds infornmed Giggs that the
sworn proof of loss forns were never received, and requested that
he forward additional information, including conpleted persona

property inventory forns (provided by State Farm Lloyds) and



supporting docunentation. Giggs received the letter in Cctober
1995, and infornmed State FarmLl oyds that the i nformati on was bei ng
copied by a third party.

In Novenber 1995, Giggs and the assigned clains agent
arranged to neet to discuss Giggs docunentation. The State Farm
Ll oyds agent m ssed two schedul ed neetings. Later that nonth,
anot her State Farm Ll oyds representative sent Giggs a reservation
of rights letter indicating that State FarmLIlI oyds had not received
requi red and requested docunentation, and that State Farm LI oyds
was not waiving any rights arising fromGiggs failure to conply
wth policy terns requiring himto docunent his |oss.

In Decenber 1995, Giggs net wth State Farm Lloyds
representative to review the status of his claim State Farm
Ll oyds explained to Giggs the docunentation of itens stolen and
their values that was required to process his claim In md-
Decenber 1995, three years after the loss, Giggs provided State
Farm LI oyds with an inventory of the itens stolen. The inventory
was not provided on the standardi zed forns provided by State Form
for the purpose, but was instead conpiled using a variety of
undeci pherabl e and inconsistent recording systens. State Farm
Ll oyds hired an accountant and a sports card expert to interpret
the Giggs inventories. Sanple pages in the sunmary | udgnent
record fromthe approxi mately 1,000 page inventory do not ascribe
val ues or cost bases tothe itens cryptically described. Moreover,
the inventory apparently reflects all of Giggs’ collection wthout

del i neating which itens were stol en, which had been recovered, and



which were still mssing. State FarmLloyds’ accountant asked for
a variety of docunents that would help to substantiate Giggs’
claim Giggs refused to tender all of the docunents, but did give
the accountant twenty boxes of personal financial records, which
cont ai ned everything fromreceipts for dry cleaning to receipts for
cards that were not being reported stolen. At sone point, the
accountant reduced the Giggs inventories to spreadsheet form
whi ch reveal ed that the i nventories contai ned duplicative pages and
both duplicative and illegible entries. Neither State Farm LI oyds
nor the experts hired for the purpose were able to docunent Giggs’
claimfor himfromthe material s provided.

On January 22, 1996, State Farm Ll oyds sent Giggs a detailed
letter by certified mail advising Giggs that he had not conplied
wth his duties under the policy to provide a sworn proof of |oss,
an accurate inventory wi th supporting docunentation, and access to
all of the pertinent records and docunents. The State Farm Ll oyds

policy provides, in relevant part:

3. YOUR DUTIES AFTER LOSS. In case of a loss to
covered property caused by a peril insured against, you
nmust :

d. furnish a conplete inventory of

damaged personal property show ng
the quantity, description and anount
of loss. Attach all bills, receipts
and rel at ed docunents whi ch you have
that justify the figures in the
i nventory.

e. as often as we reasonably require:
* * *
(2) provide us wth pertinent
records and docunents that we
request and permt us to nake
copi es.



f. send to us or our agent, if we request,
your signed sworn proof of loss within 91
days of our request on a standard form
supplied by us.
There is no dispute about the fact that the policy is worded in
such a way that the insured s conpliance with each of these duties
is a condition precedent to coverage.

State Farm Lloyds informed Giggs that, notw thstanding
Giggs’ failure to respond to requests nmade in February 1993, June
1993, June 1995, and Novenber 1995 for a sworn proof of |oss, State
Farm LI oyds was willing to extend the deadline for filing a sworn
and notarized proof of Iloss one final tine. The letter
unequi vocal ly stated that Giggs would have ni nety-one days from
the date he received the certified letter to file a sworn proof of
| oss. State Farm Lloyds further explained why the inventories
submtted to State Farm LI oyds by Giggs did not conformto policy
requi renents, and cautioned Giggs to include an item zed |listing
of the itens stolen with individual values, and where possible,
supporting docunentation for either Giggs cost basis or the
estimated value at tine of |oss. Finally, State Farm LI oyds
described in detail the types of docunentation that it needed to
review to process Giggs’ claim including copies of invoices or
cancel ed checks reflecting the purchase of such itens, and any
i ndependent eval uations or appraisals of the collection. State
Farm LI oyds expl ained, in admrable detail, why such docunentation
was necessary for the processing of Giggs’ sizable claim and
gratuitously permtted Giggs another ninety-one days in which to
conply. A sworn proof of loss formwas attached to the letter.
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On April 9, 1996, State Farm Ll oyds sent another certified
letter to Giggs informng himthat his sworn proof of |oss and
rel ated docunentation were due to be filed with State Farm LI oyds
by April 23, 1996. Giggs responded on April 22 that he coul d not
conply with the sworn proof of |oss requirenent because he did not
have the required form &Giggs responded to the remaining
provi sions by providing State FarmLl oyds’ with a hal f-page summary
describing his loss and a batch of unsorted personal records.
Al t hough Griggs was able to present an exact dollar estimate of his
| oss, Giggs did not provi de conpr ehensi bl e paper wor k
substantiating his calculation of that |oss.

On May 20, 1996, State Farm Lloyds sent Giggs another
certified letter stating that Giggs’ half page summary of | oss,
conbined with the cunbersone inventories and unsorted financial
records, were not adequate under the policy to satisfy Giggs’
duties under the policy to docunent his |osses. The May 20, 1996
| etter provided another sworn proof of loss formfor Giggs’ use,
but expressly reserved any rights State Farm Ll oyds nmay have as a
result of Giggs non-conpliance. One nonth later, on June 20,
1996, State Farm Ll oyds provided Giggs with notice that it was
denying his clains because Giggs failed to conply with his
contractual duties to provide a sworn proof of |oss, to produce an
accurate and item zed inventory of the itens stolen, and to permt
reasonabl e access to records and docunentation in support of his

claim



PROCEDURAL HI STORY

Giggs filed this suit against State Farm LI oyds and Blumin
Texas state court. Giggs anended his petition before serving
either State Farm Lloyds or Blum Shortly thereafter, Giggs
served State Farm LI oyds. Bl um was never served. State Farm
Lloyds then tinely renoved the case, alleging diversity
jurisdiction.

Giggs and Blumare both citizens of Texas. State Farm Ll oyds
is for jurisdictional purposes a citizen of Illinois. State Farm
Ll oyds’ renoval petition alleged that diversity jurisdiction was
proper, notwithstanding the fact that Giggs and Blum are both
Texas residents, because Blumwas fraudulently joined. State Farm
Ll oyds thereafter noved to dism ss Blumas fraudul ently joi ned, and
Giggs joined issue by noving for remand to state court.

In Cctober 1997, the district court held a hearing on the
propriety of State Farm LI oyds’ renoval. In the course of that
hearing, the district court entered an oral finding that Bl um was
fraudulently joined. The district court also invited State Farm
Lloyds to file a notion seeking to recover its attorney fees to the
extent they were expended defending Blum against the fraudul ent
clains. The district court thereafter entered orders dism ssing
Blum as fraudulently joined and denying Giggs’ notion to renmand,
ordering &Giggs to pay Blumis attorney fees in the anount of
$4, 725, and holding that diversity jurisdiction was proper.

Giggs appeals fromthese hol di ngs.



ORDER DENYI NG GRI GGS' MOTI ON TO REMAND
| .

The district court’s orders dismssing Blum and denying
Giggs’ notion to remand to state court present questions of |aw,
whi ch we revi ew de novo. Burden v. General Dynam cs Corp., 60 F. 3d
213, 216 (5th CGr. 1995). To establish that a non-diverse
defendant has been fraudulently joined to defeat diversity
jurisdiction, the renoving party nust prove that there has been
outright fraud in the plaintiff’s pleading of the jurisdictional
facts, or that there is absolutely no possibility that the
plaintiff will be able to establish a cause of action against the
non-di verse defendant in state court. Burden, 60 F.3d at 217;
Caval lini v. State FarmMitual Auto Ins. Co., 44 F. 3d 256, 259 (5th
Cr. 1995). There is no dispute concerning the fact that both
Giggs and Blum are Texas residents. Consequently, our sole
concern is whether, as a matter of law, Giggs has alleged a valid
state-l aw cause of action against Blum Burden, 60 F.3d at 217-18;
Caval lini, 44 F.3d at 259. Stated differently, we nust determ ne
whet her there is any reasonable basis for predicting that Giggs
m ght be able to establish Blum s liability on the pl eaded cl ains
in state court. Burden, 60 F.3d at 217; Cavallini, 44 F.3d at 262
n. 13. In making this legal determnation, we are obliged to
resol ve any contested i ssues of material fact, and any anbi guity or
uncertainty in the controlling state law, in Giggs’ favor.

Burden, 60 F.3d at 217-18; Cavallini, 44 F.3d at 259.
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1.

Giggs’ original and anended petitions nane Lark Blum as a
def endant, but allege no actionable facts specific to Blum The
only factual allegation even nentioning Blum nerely states that
“Defendants [sic], through its local agent, Lark Blum issued an
i nsurance policy.” The remainder of Giggs pleadings refer to
conduct by the “Defendants” that can in no way be attributed to
Blum Both Giggs’ factual allegations and his articulation of his
| egal clainms focus solely upon State Farm Ll oyds’ conduct in the
processing and ultimte denial of his claim

Giggs argues that his anended petition adequately states
val id causes of action against Blum pointing out that Texas |aw
requires only notice pleading. See Tex. R Qv. P. 45, 47. W
decline Giggs’ invitation to expand the concept of notice pl eadi ng
this far. See City of Alanp v. Casas, 960 S.W2d 240, 251-52 (Tex.
App. --Corpus Christi 1997, wit denied) (The petition nust at | east
provide sufficient factual information that the defendant is able
to prepare a defense). W cannot say that Giggs’ petition, which
mentions Blum once in passing, then fails to state any specific
actionable conduct on her part whatsoever, neets even the
liberalized requirenents that permt notice pleading. Id. at 251-
52 (holding that petition failed to state a claim based upon
factual insufficiency). Moreover, we note that notw thstanding
Blumi s identity as a defendant, Giggs did not make any attenpt to
serve Blumwith either the original or the anmended petition. In

the district court, Giggs’ counsel initially represented that
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there had been sone difficulty achieving service of process, but
| ater abandoned that assertion when State Farm LI oyds produced
evidence that Blum had been in the sane business |ocation for
twel ve years and that Giggs had been to that | ocation on several
occasions. W conclude that Giggs’ pleadings, standing al one, do
not set forth actionabl e cl ai ns agai nst Blum Moreover, the record
does not support any inference that Giggs intended to actively
pursue clai ns agai nst Bl um
L1,

Giggs argues that the Court may consider, in addition to his
petition, his affidavit testinony, which was filed with the
district court before the district court’s ruling on the notion to
remand. State FarmLl oyds maintai ns that post-renoval evidence may
not be considered when determ ning whether renpbval was proper.
Giggs has the better end of this argunent, but only to the extent
that the factual allegations in his affidavit clarify or anplify
the clainms actually alleged in the anended petition that was
controlling when the suit was di sm ssed.

Qur Court has endorsed a summary judgnent-1ike procedure for
reviewi ng fraudul ent joinder clains. Thus, “[w]hile we have
frequently cautioned the district courts against pretrying a case
to determne renoval jurisdiction,” a federal court may consider
“summary judgnent-type evidence such as affidavits and deposition
testi nony” when reviewing a fraudulent joinder claim Cavallini,
44 F.3d at 263. Post-renoval filings may not be considered,

however, when or to the extent that they present new causes of
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action or theories not raised in the controlling petition filed in
state court. Cavallini, 44 F.3d at 263. Wth that rule in m nd,
we wll consider Giggs affidavit, to the extent material, for
pur poses of determ ning whether there is any reasonable basis for
predicting that Giggs mght be able to establish Blunmis liability
on the pleaded clains in state court. See Burden, 60 F.3d at 217;
Caval lini, 44 F.3d at 262.

Giggs’ affidavit adds to his petition in tw ways. First,
Giggs alleges that Blum nade the sort of pre-purchase assurances
to be expected from an insurance agent. For exanple, Blum is
alleged to have said that State Farm LI oyds would provide tinely
and professional service, and that she, Blum would personally
handl e any questions or problens that m ght arise. Although none
of these facts appear in his state court petition, Giggs also
al l eged that Bl ummnade certain representations concerning the claim
at issue in this case. Specifically, Giggs alleged that Blum
prom sed to follow up on his claim promsed to get a conpetent
adj ustor assigned tothe file, represented that the del ay attendant
to his independent efforts to retrieve his collection would not
prejudi ce the processing of his claim represented that State Farm
Ll oyds “had everything” they needed to process his claim and
represented that his clains would be paid quickly.

Havi ng defined t he universe of factual allegations that may be
consi dered, we assess whether there is a reasonable basis for
predicting that Giggs would be able to establish Blums liability

on the state-law theories pleaded in his anended petition.
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| V.

Giggs’ original and anended state court petitions allege
breach of the insurance contract, breach of the common | aw duty of
good faith and fair dealing, and violations of the Texas |nsurance
Code and the Texas Deceptive Trade Practices Act. Neither Giggs’
pl eadings nor his affidavit allege that Blum was a party to any
inplied or express contract of any sort with Giggs. Moreover, it
i s undi sputed that Bl umhad no cl ai ns processing responsibility and
no decision-making authority with respect to the processing of
Giggs claimor with respect to State FarmLl oyds’ ultimate deni al
of Giggs’ claim Thereis, therefore, no basis for Giggs claim
all eging that Bl um breached the insurance contract.

Giggs next clains that Blumcan be held |iable for breach of
the duty of good faith and fair dealing. "[1]n an insurance
context, the duty of good faith and fair dealing arises only when
there is a contract giving rise to a ‘special relationship.’"
Natividad v. Alexsis, Inc., 875 S.W2d 695, 698 (Tex. 1994); see
also Cavallini, 44 F. 3d at 262 (under Texas | aw, “the existence of
a contract, giving rise to a special relationship, is a necessary
el emrent of the duty of good faith and fair dealing” (internal
quotations onmtted)); Viles v. Security Nat’l Ins. Co., 788 S.W2d
566 (Tex. 1990) (the duty of good faith and fair dealing arises
“from an obligation inposed in law as a result of a special
rel ati onshi p between the parties governed or created by a contract”

(internal quotations omtted)); Coffrman v. Scott Wtzel Servs.,
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Inc., 908 S.W2d 516, 516 (Tex. App.-Fort Worth 1995 no wit)
(citing Natividad for the proposition that no duty of good faith
and fair dealing is owed by an agent to the insured absent privity
of contract). Once again, Giggs has not alleged that his
relationship with Blum was “governed or created by” any contract,
or that his relationship wth Blum was otherwi se inbued wth
special characteristics that wuld give rise to the “special
relationship” required to inpose a duty of good faith and fair
dealing. See Cavallini, 44 F.3d at 261-62; Viles, 788 S.W2d at
567. There is, therefore, no basis under Texas |law for Giggs’
cl ai magai nst Blum for breach of the duty of good faith and fair
deal i ng.

Giggs also maintains that he has alleged viable clains
agai nst Blum under article 21.21 § 16(a) of the Texas |nsurance
Code and 8§ 17.50(a)(4) of the Texas Deceptive Trade Practices Act.
Article 21.21 8 4 of the Texas I nsurance Code provi des an extensive
list of acts or practices forbidden as unfair or deceptive in the
busi ness of insurance. Tex. INs. CooE ANN. art. 21.21 8 4 (Vernon
Supp. 1999). Section 17.46 of the Texas Deceptive Trade Practices
Act provides an extensive list of acts or practices that are
forbidden in all businesses as unfair or deceptive. Tex. Bus. & Cou
CooE ANN. 8 17.46 (Vernon Supp. 1999). Both the Texas | nsurance
Code and the Texas Deceptive Trade Practices Act permt a private
cause of action against “any person” who conmmts one of the
prohi bited acts or practices. See TeEx. INs. CobE ANN. article 21.21
8 16 (Vernon Supp. 1999); Tex. Bus. & Cou Cobe ANN. 8 17.50 (Vernon
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Supp. 1999). Texas courts have recently recognized that the
statutory language is broad enough to permt in the appropriate
circunstances a cause of action against an insurance agent who
engages in unfair or deceptive acts or practices. |In the tw npst
prom nent cases, Liberty Miutual Ins. Co. v. Grrison Contractors,
Inc., 966 S.W2d 482 (Tex. 1998) and State FarmFire & Casualty Co.
v. &Gos, 818 S.W2d 908 (Tex. App.--Austin 1991, no wit), Texas
courts acknow edged that a sales agent may be individually liable
when t he agent m srepresents specific policy terns prior to aloss,
and the insured’s reliance upon that m srepresentation actually
causes the insured to i ncur damages. See Garrison, 966 S. W 2d 482
(agent m srepresented the anount of prem umdue under the policy);
Gros, 818 S.W2d 908 (agent m srepresented that damage to hone from
mudsl i de was covered under honmeowner’s policy).

Giggs argues that the nere possibility that such a cl ai mcan
be stated requires the conclusion that he has stated a valid claim
in this case. We di sagree. While the burden of denonstrating
fraudulent joinder is a heavy one, we have never held that a
particul ar plaintiff m ght possibly establishliability by the nere
hypot hetical possibility that such an action could exist. To the
contrary, whether the plaintiff has stated a valid state | aw cause
of action depends upon and is tied to the factual fit between the
plaintiffs’ allegations and the pleaded theory of recovery. See
Burden, 60 F.3d at 218-221; see also Casas, 960 S.W2d at 251-52.

No facts warranting liability exist here. As an initial

matter, we note that Blum s pre-purchase statenents that State Farm
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Ll oyds woul d handle Griggs’ clains professionally, as well as her
post-claim assurances that she would nonitor the progress of
Giggs’ claim are nore in the nature of non-actionable puffery
than actionable representations of specific material fact. See
Hedl ey Feedlot, Inc. v. Weatherly Trust, 855 S.W2d 826, 838 (Tex.
App. -Amarillo 1993, wit denied) (discussing puffery defense to
m srepresentation claim. The record contains anpl e evi dence that
Giggs is both a well educated gentleman and an wunusually
sophisticated insured. G&Giggs has filed a | arge nunber of clains
that have been processed, according to State Farm Ll oyds’
procedures, by the insurance conpany itself. Mreover, Giggs has
docunent ed extensive and specific communi cati on about the status
and progress of his claimwith the State FarmLI|I oyds personnel with
the authority and responsibility for processing his claim Giggs’
own evidence establishes that State Farm Lloyds repeatedly
forwarded certified letters return receipt requested notifying
Giggs that they needed additional docunentation, and that the
conpany was reserving its rights under the policy. Thus, Giggs
was nade expressly aware in specific ternms of the insurance

conpany’s position by the very personnel responsible for processing

his claim and reaching a decision. When conpared to this
docunentation, Blunms general, undocunented and non-specific
statenents clearly fall short of the nmark of actionable

representations under Texas | aw.
In addition, both the Insurance Code and the Deceptive Trade

Practices Act require proof that the defendant’s conduct was the
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cause in fact of actual damages. Provident Am Ins. Co. .
Cast aneda, 988 S. W 2d 189, 192 (Tex. 1998) (Insurance Code); 2 Fat
@Quys Inv., Inc. v. Klaver, 928 S . W2d 268, 272 (Tex. App.--San
Antonio 1996, no wit). Giggs clainms to have been injured by
State Farm LIl oyds’ failure to pay his claim This is not a case
like Grrison or Gos, in which the plaintiff identifies a
particular representation which is causally connected to the
damages sust ai ned. Giggs’ Insurance Code and Deceptive Trade
Practices Act clainms fail because there is no conceivable basis in
law or fact upon which Blums non-specific statenents can be
construed as actionable representations that caused the injury
al l eged by Giggs.

For the foregoing reasons, there is no basis in Texas | aw or
in fact for Giggs clains against Blum The district court did
not err in denying Giggs’ notion to renmand.

ORDER AVWARDI NG ATTORNEY FEES

The district court awarded State FarmLl oyds the attorney fees
incurred defending Blum against the fraudulent clains. The
district court held that Giggs’ continued pursuit of his plainly
meritless clains against Blumin federal court after renoval was
sancti onabl e conduct under Federal Rule of Civil Procedure 11.
Giggs chall enges this decision on appeal, essentially arguing that
the award of fees was inproper because Bl um was not fraudul ently
] oi ned.

The district court’s decision that sanctions in the form of

attorney fees was appropriate is reviewed for an abuse of
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discretion only. Cooter & Cell v. Hartmax Corp., 110 S. C. 2447,
2461 (1990); Thornton v. GCeneral Mtors Corp., 136 F.3d 450, 454
(5th Gr. 1998). In light of our agreenent with the district court
that Blum was fraudulently joined, the record of the proceedings
bel ow, and the deferential standard governing our review of this
i ssue, we are unable to conclude that the district court abused its
discretion by awarding attorney fees in this case. The district
court’s order granting Blum s notion for attorney fees is affirned.
ORDER CGRANTI NG STATE FARM LLOYDS MOTI ON FOR SUMVARY JUDGMVENT

Giggs maintains that the district court erred by granting
summary judgnent in favor of State Farm LI oyds because there are
genui ne issues of material fact about whether he conplied wth
condi ti ons precedent to coverage and whet her State FarmLl oyds had
a good faith basis for denying his claim State Farm LI oyds
responds that the summary judgnent record is adequate to
denonstrate its policy defense and its good faith as a matter of
I aw.

W have reviewed the extensive summary judgnent record,
i ncluding the nunmerous exhibits submtted by Giggs, and find no
error in the district court’s disposition. W agree with Giggs
that there is a genuine factual dispute concerning whether Giggs
submtted a sworn proof of loss. But no reasonable trier of fact
could find that Giggs docunented his losses as required by
conditions precedent in the applicable insurance policy. Absent
Giggs’ conpliance with this independently sufficient condition

precedent to coverage, State Farm LI oyds had no duty to provide
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benefits under the contract. Likew se, no reasonable trier of fact
could find that State Farm LI oyds’ handling of Giggs’ claimwas
characterized by bad faith. State FarmLIl oyds repeatedly extended,
wth reservation of rights, its own deadlines for Giggs’
conpl i ance. I ndeed, Giggs is still unable to provide conpre-
hensi bl e docunentation of his | oss. The district court closely
supervi sed discovery in this case, ordering State Farm Ll oyds to
provide an item zed |ist of the required docunentati on and ordering
Griggs to produce sone reasonably conprehensi bl e proof of his |oss.
Even at that late date, State Farm Lloyds indicated sone
W llingness, at the district court’s urging, to consider Giggs’
claimif properly docunented. Notwi t hst andi ng further neetings
bet ween the parties, and the personal exam nation of the avail able
docunentation by the district court at a hearing in which Giggs’
counsel was permtted to explain the docunentation, no one,
including Giggs’ own |lawer, was able to explain how any
particul ar page in the thousands of pages tendered by Giggs proved
any aspect of his clained |oss.

State FarmLloyds is not |iable as a matter of |law on G ggs’
cl ai m8 under Texas common |aw, the Texas |nsurance Code or the
Texas Deceptive Trade Practices Act. The district court’s grant of
summary judgnent in favor of State FarmLloyds is in all respects
af firmed.

CONCLUSI ON
For the foregoing reasons, the district court is in all

respects AFFI RVED
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