IN THE UNI TED STATE COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-11328

W LLI AM P. REM NGTON,

Pl ai ntiff-Counter Defendant-Appell ant,
vVer sus
UNI TED STATES OF AMERI CA,

Def endant - Count er C ai mant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

April 13, 2000
Bef ore WENER and STEWART, Circuit Judges.!?

WENER, Circuit Judge:

This appeal presents the question whether Texas state
partnership lawis preenpted by 26 U S.C. 88 6671-72, two sections
of the Internal Revenue Code (“I.R C ”) that govern the assessnent
and collection of penalties for an enployer’s failure to wthhold

and remt taxes from enployees’ wages.? Finding no conflict

Judge John M Shaw, District Judge of the Western District of
Loui si ana, was a nenber of the panel that heard oral argunents but
because of his death on Decenber 24, 1999, he did not participate
inthis decision. This case is being decided by quorum 28 U S. C
8§ 46(d).

2Several provisions of the |.R C. require enployers to coll ect
taxes from their enpl oyees. The nost significant are |.R C. 88
3102(a) (FICA) and 3402(a) (federal incone tax). The withheld suns
are comonly referred to as “trust fund taxes” because such



between the state and federal |aws and no congressional intent to
preenpt state partnership |law, we conclude that the state | aw has
not been preenpted. The judgnment of the district court is
therefore affirned.
| .
FACTS & PROCEEDI NGS

Plaintiff-Appellant WIlliamP. Rem ngton was a partner in the
law firmPaxton, Barriball & Rem ngton, a Texas general partnership
(the “partnership”). In 1986, Rem ngton di scovered t hat enpl oynent
tax returns (Form941) had not been prepared and subm tted when due
and that the related trust fund taxes had not been paid. He hired
a certified public accountant to prepare the returns which
Rem ngton then signed and submtted. He did not, though, pay the
tax liability. Consequently, the IRS assessed the taxes and filed
| i ens agai nst the partnership and agai nst Rem ngton “as [a] general
partner.”

After the IRS levied on Rem ngton’s property to satisfy its
lien, he filed suit for wongful |[evy. The | RS counterclai ned,
seeking to collect from Rem ngton the renmai nder of the trust fund
t axes owed by the partnership. The parties filed cross-notions for
summary judgnent, after which the district court granted the

governnent’s and denied Rem ngton’s. Renmi ngton tinely appeal ed.

collected suns are deened to be a “special fund in trust for the
United States.” . R C 8§ 7501(a); see also Slodov v. United

States, 436 U. S. 238, 242-43 (1979).
2



ANALYSI S

A. Jurisdiction

We have jurisdiction over appeals fromfinal judgnents of the
district court pursuant to 28 US C § 1291. W review the
district court’s grant of summary judgnment de novo.?3 Sunmmar y
judgnent is appropriate when the pleadings and summary | udgnent
evi dence present no genuine issue of material fact and the noving
party is entitled to judgenent as a matter of law.* This appeal
presents questions of |law only; there are no genui ne disputes of
materi al fact.

B. Preenption

Rem ngton insists that the |IRS cannot proceed against a
general partner under state partnership law to collect federa
taxes that a partnership should have but did not w thhold from
enpl oyees’ wages and remt to the IRS More specifically,
Rem ngton argues that, taken together, |.R C. 88 6671(b) and
6672(a) are i nconpatible with, and therefore preenpt, the provision
of the Texas Uniform Partnership Act that nmakes partners jointly
and severally liable for the debts of the partnership. Rem ngton

concludes that when the IRS seeks to collect a partnership’s

3See Estate of Bonner v. United States, 84 F.3d 196 (5th
Cir.1996).

‘See FED. R Cv. P. 56(c); Celotex Corp. v. Catrett, 477 U.S.
317 (1986).




payroll-related tax debt froma partner, its exclusive renedy is
the one set forth in I.R C. 8 6672. Like the other courts that
have considered this argunent, we find it to be wholly wthout
merit.?

Enpl oyers are required to withhold and remt federal taxes
fromthe wages of their enployees. I f an enployer fails to pay
over these trust fund taxes when due, it “shall be liable for the
paynent of the tax required to be deducted and withheld . . . ."®
In the instant case, the enployer was the partnership, and
Rem ngt on does not dispute that he was a general partner in that
part nership. Under & 15 of the Texas Uniform Partnership Act,’
“Ia]ll partners are liable jointly and severally for all debts and

obligations of the partnership . Accordi ngly, under Texas
law, the IRSis entitled to collect the trust fund tax liability,
i ndi sputably a partnership debt, from any one of the general
partners, including Remngton.® The partnership is the primary
obligor and its partners are jointly and severally liable on its

debt s.

Nothing in|.R C 88 6671 and 6672 changes this result. Under

°See Livingston v. United States, 793 F. Supp. 251 (D. Idaho
1992); Baily v. United States, 355 F. Supp. 325 (E.D. Pa. 1973).

1. R C. § 3403.
Tex. GQv. STAT. ANN. art. 6132b § 15.
8See Ballard v. United States, 17 F.3d 116, 118 (5th Cir.

1994) (“state law. . . determ nes when a partner is |iable for the
obl i gati ons —i ncl udi ng enpl oynent taxes —of his partnership.”).
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these provisions, a “penalty” equal to the anpunt of the tax that
should have been collected and remtted is inposed on the
responsi bl e person or persons who wllfully failed to collect and
remt the tax.® These provisions were enacted primarily to deal
wth the problem of the insolvent corporate tax debtor. Unl i ke
general partners, who are jointly and severally Iliable for
partnership debts, the owners and managers of a corporation —its
sharehol ders, directors, and officers — are generally shiel ded
from personal liability to creditors by state corporation |aw.
Experience has taught that when a corporation was approaching
i nsol vency, there would be too great a tenptation to pay corporate
creditors out of the funds that were supposed to be held in trust
for the governnent. It is likely that this experience and others
i nfl uenced Congress to enact 88 6671-72.

It is true that by their terms |.R C. 88 6671-72 apply to al
types of business organi zations, fromthe sole proprietorship to
the general partnership to the nultinational corporation. |n sone
cases, such as the general partnership, the provisions create an
alternative source of responsibility to the one al ready i nposed by
state law. In other cases, such as the business corporation, the
provision inposes additional responsibility that supplenents
liability inposed by state |aw. We discern no indication that

Congress intended to elimnate or restrict state lawliability for

°See generally Mazo v. United States, 591 F.2d 1151 (1979).
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t he paynent of trust fund taxes; the only indication we find is to
the contrary, i.e., that 88 6671-72 were intended to create an
addi ti onal avenue for the collection of trust fund taxes.
Moreover, |f Rem ngton’s preenption argunent were accepted,
then the IRS, as a creditor, would stand in a worse position vis-a-
vis a general partnership than would any other creditor of that
partnership. Al creditors other than the IRS could | ook to the
joint and several Iliability of the partners to collect a
partnership debt fromany one or nore of them but, the IRS would

only be able to collect the outstanding tax debt from the

partnership itself or from the partner or partners —— not
necessarily all partners —responsi ble for w thholding the trust
fund taxes. Unli ke every other creditor, the IRS would not be

allowed to collect the partnership debt froma general partner who
was not a responsible person under I.R C. 88 6671-72. This result

woul d run contrary to the very purpose of 88 6671-72, nanely, “to
facilitate, not restrict, the collection of these inportant trust
fund taxes.”?0

We conclude that |I.RC. 8 6672(a) is an alternative or
suppl enmental coll ection provision, not a preenpting substitute for
primary responsibility under state law. W find nothing to suggest

that Congress intended for that section of the I.R C to preenpt

state partnership law. Neither is there a conflict between state

livingston v. United States, 793 F. Supp. 251, 254 (D. |daho
1992) .




and federal | awthat woul d render conpliance with both i npossi bl e. 1!
W hold, therefore, that |.R C. 88 6671-72 do not preenpt § 15 of
the Texas Uniform Partnership Act; rather they conplenent it.
C Ti me Bar

Rem ngton al so contends that the IRS did not tinely initiate
collection. The IRSis required toinitiate collection within ten

years foll owi ng assessnent of the tax.!'2 Rem ngton urges that the

t axes were “assessed” when the return was filed and that the date
on which the return was filed is a disputed fact. |If this dispute
were resolved in his favor, Rem ngton argues, it would establish
that the IRS did not initiate its collection effort within ten
years, making its effort to collect the taxes tine-barred. I n
short, Rem ngton maintains that there is a disputed issue of
material fact that precludes summary judgnent.

Although it is true that the filing of a return starts the
running of the three-year period within which the IRS can assess
taxes,® . R C. 8 6502(a)(1) makes clear that it is the “assessnent”
itself that, once nmade, starts the running of the ten-year period
Wi thin which the IRS can comence efforts to collect an assessed
tax. The lawis well established that the filing of a return does

not constitute the assessnent of the tax: “The ‘assessnent,’

1See California v. ARC Anerica Corp., 490 U S. 93 (1989).

2See | .R C. 8§ 6502(a).
B3See | .R C. 8§ 6501.



essentially a bookkeeping notation, is made when the Secretary or
hi s del egate establishes an account agai nst the taxpayer on the tax
rolls.”* In this case there is no dispute about the date of the
assessnent; accordingly, even if there is a disputed issue of fact
regarding the date that Remington filed his return, that fact does
not affect the date of the assessnent and therefore is not materi al
to the resolution of this case. As such, it does not preclude
summary judgnent.
L1,
CONCLUSI ON

We hold that the IRS tinely initiated collection proceedi ngs
and that |.R C. 88 6671-72 do not preenpt state partnership |aw
The judgnent of the district court is, in all respects

AFFI RVED.

14See Laing v. United States, 423 U.S. 161, 170 n.13 (1976);
see also I.R C. 8§ 6203; 26 CF.R § 301.6203-1.
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