UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-11223

UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,

VERSUS

ROBERT GLENDON M LLS, JR,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas, Fort Whrth Division

Decenber 21, 1999

Bef ore DUHE, BARKSDALE, and DENNI'S, Circuit Judges.
PER CURI AM

Robert d endon MIls, Jr., defendant-appellant, appeals from
(1) the district court’s order denying his notion to dismss, for
| ack of jurisdiction, his indictnent of two counts of wire fraud,
18 U.S.C. 8§ 1343, and (2) his conditional guilty plea conviction
and sentence based on one count of wire fraud pursuant to Federal
Rul e of Crimnal Procedure 11(a)(2), reserving his right on appeal

to a review of the adverse determ nation of his notion to di sm ss



the indictnent as to the wre fraud counts for lack of
jurisdiction. For the followi ng reasons, we affirmthe district
court’s judgnent denying defendant’s notion to dismss for |ack of
jurisdiction and the defendant’s conviction and sentence.
| . Factual and Procedural Background

Robert G endon MIls, Jr., was charged in a three count
i ndictment with one count of bank fraud, 18 U. S.C. 8§ 1344; and two
counts of wire fraud, 18 U S.C. 8 1343. The indictnment alleged, in
pertinent parts, the followwing: MIls commtted the bank and wire
fraud offenses against the Colorado National Bank (CNB), a
financial institution having its principal office in Denver and
insured by the Federal Deposit I|nsurance Corporation (FD C), and
MIls' s enpl oyer, AMR-Conbs (AVR), a business conprised of a chain
of fixed base operators which provided general aviation services.
MIls was enpl oyed by AVR from Novenber 1991 through March 1996.
Fromin or about the summer of 1994 through or in or about July of
1995, MIls was an AMR controller, having signature authority and
accounting responsibility over AMR s controlled disbursenent
accounts |ocated at CNB. These included accounts used by AMR
headquarters in Fort Worth and by AVMR operations in MAlI|len, Texas.
During June 1994 through July 1995 MIIs wote AMR busi ness checks
drawmn on CNB and fraudulently designated hinself as the payee.
MIls deposited these fraudulent checks in his personal bank
accounts at NationsBank (NB) in Dallas and Bank One Texas, N A in
Bedf ord, Texas, both of which were insured by the FD C MIlls

fraudul ently deposited into his NB account about fifteen AMR checks



totaling $35,861.84 and about nine such checks into his Bank One
account totaling $43,603.92. In furtherance of MIIs's schene to
defraud AMR, he caused corresponding electronic interstate
transfers of funds between CNB and NB, as well as CNB and Bank One.
These wire transfers were necessary for MIls to fraudulently
divert AWR funds into his personal accounts at NB and Bank One.
MIls knew that the checks drawn on AMR s account at CNB were
fraudul ent because he prepared these checks wthout proper
authority in an effort to enbezzle funds from AMR  He al so knew
that he could not successfully execute the schene unless he was
able to deceive CNB by m srepresenting that the fraudul ent checks
wer e genui ne.

Specifically, Count One of the indictnent alleged that
beginning in My 1992 and continuing through Mrch 1996 MIIs
comm tted bank fraud upon CNB and NB, FDICinsured institutions, 18
US C 88 1344 and 2; Count Two alleged that on or about January
18, 1995, MIls commtted wire fraud, 18 U S.C. 88 1343 and 2, by
transmtting or causing to be transmtted by neans of wre
communi cations in interstate commerce $4,315 in funds from AMR' s
account at CNB in Aspen, Colorado into his NB account follow ng
the deposit of a fraudulent AVMR check into his account at NB.
Count Three all eged that on or about May 30, 1995, MIIls conmmtted
wire fraud, 18 U.S.C. 88 1343 and 2, by transmtting or causing to
be transmtted by wire communications in interstate conmerce awre
transm ssion of $9,613 in funds fromAWR s account at CNB i n Aspen,

Colorado into his personal account at Bank One in Bedford, Texas



follow ng the deposit of a fraudulent AVR check into his Bank One
account .

MIls noved the district court to dismss the indictment for
| ack of federal jurisdiction. The district court granted MIIls’s
motion with respect Count One (bank fraud) but denied his notion
wWth respect to Counts Two and Three (wire fraud). MIlIls and the
governnent entered into a plea agreenent. MIls agreed to plead
guilty to Count Two, reserving his right to appeal the district
court’s denial of his notion to dism ss Counts Two and Three of the
indictnment for lack of jurisdiction. |n exchange, the governnent
agreed to dismss Count Three of the indictnment upon MIIls’'s plea
and sentence on Count Two.

On July 30, 1998, MIls pleaded quilty to wre fraud as
charged by Count Two.! On October 15, 1998, the district court
sentenced MIls to a fifteen nonth term of inprisonnment to be
followed by a three year term of supervised release. No fine was
i nposed, but the district court ordered paynment of $137,411.67 in
restitution and a $50 special assessnent. MIlls timely appeal ed

fromthe district court’s denial of his notion to dismss the wire

IMIls pleaded guilty to violating 18 U. S.C. § 1343, which
provides in relevant part that:

Whoever, having devised or intending to devise any
schene or artifice to defraud, or for obtaining noney or
property by neans of false or fraudulent pretenses,
representations, or promses, transmts or causes to be
transmtted by neans of wre, radio, or television
comuni cation in interstate or foreign comrerce, any
writings, signs, signals, pictures, or sounds for the
pur pose of executing such schenme or artifice, shall be
fined under this title or inprisoned not nore than five
years, or both. . . .

18 U.S.C. A 8§ 1343 (West Supp. 1999).
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fraud charges and judgnent of conviction and sentence. On Novenber
9, 1998, the district court granted the defendant’s notion for
rel ease pendi ng appeal fromthe judgnent of conviction.

As part of the plea agreenent the parties agreed to a resune
of stipulated facts. In the agreenent MIIls acknow edged that he
had personally reviewed the factual resune and understood that it
woul d be incorporated by reference into the plea agreenent and
presented to the court as evidence. MIls and the governnent
clearly intended that the stipulation of facts were to be taken
into consideration by the appellate court in its review of the
district court’s denial of MIIs's notion to dismss both Counts

Two and Three of the indictnment.?

2The factual resunme stated:

11. The parties have entered into this plea agreenent
wher eby the defendant will enter a guilty plea to Count
2 of the indictnent, which charges a violation of 18
US C 8§ 1343 (wire fraud). As set forth in paragraph
10(d), this gquilty plea is a conditional plea which
permts the defendant to chall enge the application of the
wre fraud statute under the facts of this particular
case. As part of this agreenent, the defendant w |l have
the right to appeal this Court’s denial of his notion to
dismss the wire fraud charges for |ack of jurisdiction.
As part of the defendant’s conditional plea, both the
gover nnent and t he def endant understand and agree that on
appeal the governnent will contend that these stipul ated
facts give rise to a violation of 18 U S C 1343 (wre
fraud), and on appeal the defendant will contend on
appeal (sic) that these stipulated facts do not give rise
to a violation of 18 U S. C 1343 (wire fraud). The
def endant does not now, nor has he ever disputed his
guilt for the state offense of wongfully taking his
enpl oyer’ s funds.

13. The defendant has personally reviewed t he Fact ua
Resunme in this case and does not di spute the accuracy of
t he factual resune. The defendant further understands
that the factual resune will be submtted to the court as
evi dence.



The factual resune, in pertinent parts, provided that MIIs
was enpl oyed as a controller by AVR, a corporation headquartered in
the Dallas-Fort Wirth area, and in that capacity MIIls had check
writing authority over the accounts through which he had wongfully
obt ai ned funds -- AMR, Fort Worth and AMR, McAll en. FromJune 1994
t hrough July 1995, while only enpowered to issue business checks
for authorized purposes, MIls knowngly and willfully issued
numer ous AMR checks to hinself as the designated payee and t hereby
know ngly took AMR noneys w thout its consent. As a result of
MIls’s wongful conduct, AVR sustained nonetary | osses of at | east
$125,000. These checks were drawn on CNB in Aspen, Col orado, and
deposited into MIIs’'s personal bank accounts at either NB in
Dal | as, Texas, or Bank One in Bedford, Texas.

The $4, 315 check at issue in Count Two of the indictnent was
drawn on the AMR account at CNB and deposited on or about January
18, 1995, into MIIls’s personal account at NB. Thi s check,
together with all other checks deposited that day, was sent by NB
to the Federal Reserve Bank-Dallas (FRB-Dallas). FRB- Dal | as
credited NB for all checks submtted that day, and FRB-Dal |l as al so
i nformed the other federal reserve banks of the total anount of al
checks FRB-Dal | as recei ved that day frombanks | ocated i n those FRB
regions. 1In so doing, FRB-Dallas infornmed Federal Reserve Bank-
Denver (FRB-Denver), via interstate wire transfer, of the tota
dol I ar anount of all checks that FRB-Dallas had received that were
drawn on banks in the FRB-Denver region. That anount included the

$4, 315 check specified in Count Two, and t he governnent relied upon



this interstate wire transm ssion to establish federal wire fraud
jurisdiction.

FRB- Denver, upon receipt of those checks, debited CNB for the
total of all checks (including the $4, 315 check) received that day
that were drawn on CNB. CNB |ikew se debited the AMR account for
all checks drawn on its account, including the $4,315 check.

1. Analysis

We revi ew questions of jurisdiction de novo. United States v.

Becerra, 155 F.3d 740, 756 (5th G r. 1998).
The Suprenme Court has said that because the nmail and wre
fraud statutes share the sane | anguage in relevant part, the sane

anal ysis applies to each. See Carpenter v. United States, 484 U. S.

19, 25 n.6 (1987); see also United States v. Brunm ey, 59 F.3d 517,

520 n. 4 (5th Cr. 1995)(“cases construing the mail fraud statute

are applicable to wre fraud”), superseded on other grounds, 116

F.3d 728 (5th G r. 1997)(en banc); United States v. G ovengo, 637

F.2d 941, 944 (3rd Cr. 1980)(sane). The parties in their briefs,
and we in this opinion, accordingly rely upon both mail fraud and
wre fraud cases to informour resolution of this appeal.

To establish wire fraud, the governnent nust prove (1) that
t he defendant know ngly participated in a schene to defraud; (2)
that interstate wire communications were used to further the
schene; and (3) that the defendant intended that sonme harmresult

from the fraud. See United States v. Powers, 168 F.3d 741, 746

(5th Gr. 1999). For purposes of jurisdiction, the first and third

el ements (knowi ngly participating in a harnful fraudul ent schene)



were established by the allegations of the indictnent as a whol e,
the plea agreenent, and the resune of stipulated facts.® Wether
the second elenent (that interstate wire communi cati ons were used
to further the schene) was established is a nore conpl ex questi on.

Interstate wire communications were used to further the
fraudul ent schene, and federal jurisdiction attaches, if the use of
the wires by the banks was incident to an essential part of the

schene. See Pereira v. United States, 347 U S 1, 8 (1954) (mail

fraud is proven where it is established that (1) there was a schene
to defraud; (2) that the bank nailed the check incident to an
essential part of the schene; and (3) that the defendant caused the
mai ling by acting with know edge that the use of the mails wll
follow in the ordinary course of business, or where such use can
reasonably be foreseen even though not actually intended).

MIls relies principally upon Kann v. United States, 323 U S

88 (1944), for the proposition that the clearing of checks is not
sufficient to confer federal jurisdiction under the wire fraud
statute. In essence, MIls argues that the interstate wre
communi cati ons bet ween FRB- Dal | as and FRB- Denver were not incident
to an essential part of the schene because the enbezzl enent had

al ready been conpl et ed when he deposited the $4, 315 check into his

3The Suprene Court held in an early case: “Consent of the
parties cannot give the courts of the United States jurisdiction,
but the parties may admt the existence of facts which show
jurisdiction, and the courts may act judicially upon such an
adm ssion.” Railway Co. v. Ransey, 89 U S. 322, 327 (1874); see
also United States v. Anderson, 503 F.2d 420, 422 (6th Cr.
1974) (per curiam (applying Railway Co. v. Ransey to a crimna
case).




account at NB (Count Two) and when he deposited the $9, 613 check
into his account at Bank One (Count Three), or, at the | atest, when
t he banks credited his accounts in those anmounts. In Kann, the
Suprene Court held that where the mail fraud defendants cashed
fraudul ently obtai ned checks and received the noneys contenpl ated
by the schenme such that the schene reached fruition before the
checks were placed into the mails for collection, it was
“Iimmterial” to the defendants how the banks that paid or credited
t he checks would collect fromthe drawee banks and “[i]t cannot be
said that the milings in question were for the purpose of
executing the schene, as the statute requires.” 1d. at 94; see

also United States v. Maze, 414 U S. 395, 402 (1974)(defendant’s

use of stolen credit card for food purchase and hotel stay was
conplete prior to the use of the mails to communi cate the charges
or paynent and thus the mailings were not sufficiently related to

the schene to confer federal jurisdiction); Parr v. United States,

363 U.S. 370, 393 (1960) (school enployees’ nmail fraud convictions
were reversed for lack of jurisdiction where unauthorized credit
card purchases of gasoline reached fruition at tine of receipt of
gasoline such that nailed paynents by school district to vendors

was not in furtherance of the schene); United States v. Evans, 148

F.3d 477, 482-84 (5th G r. 1998)(defendant consunmated the
fraudul ent schenme when supervisors approved falsified travel
vouchers and before sane were mailed to another office for
rei mbursenment such that the mail fraud convictions were reversed);

United States v. Vontsteen, 872 F.2d 626, 628-29 (5th Cr. 1989),




cert. denied, 498 U S. 1074 (1991), superseded on other grounds,

950 F.2d 1086 (5th Cr.)(en banc), cert. denied, 505 U S. 1223

(1992) (enpl oyee of pipe vendor who fraudulently pocketed profits
fromsales of pipe while refusing to pay pipe supplier conpleted
the fraud prior to the nmailing of invoices by the supplier to his
enpl oyer) .

However, in Kann the Suprene Court indicated that it 1is
conceivable that “in sone settings” the nere clearing of a check
woul d be enough to confer federal jurisdiction. 323 U S. at 94-95.
The governnment argues, and we conclude, that the present case

presents such a setting. In Schnuck v. United States, the Suprene

Court held that where the interstate mailing is used to further and
perpetuate a schene involving a series of continual frauds, rather
than a “one shot” deception, so that the perpetrator is not
indifferent to the fact of who discovers the scheme or bears the
| oss, the jurisdictional elenent is satisfied. 489 U S. 705, 714-
15 (1989).

Schmuck involved the conviction of a car dealer who had
mani pul ated twel ve used car odoneters and then sold the cars to at
| east three different retail dealers. Finding that Schnuck’ s was
not a “one-shot” operation, but rather an ongoing fraudul ent
venture the success of which depended upon continued harnonious
relations with the dealers, and in turn requiring the snooth flow
of cars from the dealers to their custoners, the Suprene Court
reasoned that because the sales were not conplete until the dealer

submtted a title application formto the state on behalf of the
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retail custoner and the state title was received, the mailing of

the fornms contai ning fraudul ent odoneter readi ngs was “‘incident to
an essential part of the schene’ satisfying the mailing el enment of

the mail fraud offense.” |d. at 711-12 (citing Pereira v. United

States, 347 U.S. 1, 8 (1954)).

Simlarly, in United States v. Davila, this court held that

where interstate wire transmssions are at the heart of and
essential to a fraudulent schene and are of necessity interstate,
the jurisdictional elenent is net. 592 F.2d 1261, 1264 (5th Gr.
1979) . In Davila, the defendant engaged in nultiple fraudul ent
interstate wire transfers of funds through Wstern Union to
establish a de facto line of credit kiting schene wherein
subsequent Western Union noney wires on credit were used by the
def endant to pay for previous noney wires on credit during the ten
day grace periods allowed by Western Union for actual paynent for
each wiring of noney. 592 F.2d at 1262-63.

Under the factual allegations contained in the indictnment and
under the express terns of the factual resunme, MIIls’s schene to
defraud AMR was an ongoi ng venture and not a “one-shot” operation
as it involved nunerous checks totaling at |east $125,000 and
extended over at |east thirteen nonths. Moreover, the $4, 315 check
referenced in Count Two was issued in January 1995 - near the
tenporal mdpoint of the schene that ran from June 1994 to July
1995; and the $9, 613 check referenced in Count Three was issued in
May 1995 - at | east one nonth prior to termnation of the schene.

Thus, success of the ongoing fraudulent venture depended upon

11



conti nued harnonious relations anong MIIs’s personal banks, the
Federal Reserve Banks, CNB, and AMR. O herw se future fraudul ent
checks issued pursuant to the schene would be di shonored and not
credited to MIIlIs’'s accounts. Additionally, MIls was not
indifferent as to when the schene was di scovered or who bore the
| oss because the continuation of the schene depended upon the
successful deception of the internediate parties and upon AM

bearing the | osses that MIIls, as AMR s control ler, could conceal

for an extended period. See Schnuck, 489 U. S. at 712. Therefore,
the interstate wire communications between FRB-Dallas and FRB-
Denver to facilitate the transfer of funds from CNB in Aspen,
Col orado to NB in Dallas, Texas ($4, 315 per Count Two) and to Bank
One in Bedford, Texas ($9,613 per Count Three) were at the heart
the schene and were of necessity interstate. See Davila, 592 F. 2d
at 1264. Accordingly, we conclude that the indictnment contained
sufficient allegations to support the district court’s denial of
MIlIs's notionto dismss the wire fraud counts for |ack of federal
jurisdiction. W conclude likewise that the plea agreenent
i ncorporating the factual resune provided a sufficient factual
basis for the district court to enter conviction and sentence upon
the guilty plea as required by Rule 11(f) of the Federal Rul es of
Crim nal Procedure.
I'11. Conclusion

For the foregoing reasons, the conviction and sentence of the

def endant - appel | ant are AFFI RVMED; and the district court’s judgnent

denyi ng t he def endant -appel lant’s notion to dism ss the indictnent
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for lack of jurisdiction is AFFI RVED.
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