IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-11097

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
MARVI N B CHERNA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

August 4, 1999

Before KING Chief Judge, SM TH and BARKSDALE, Circuit Judges.
KING Chief Judge:

Def endant - appel | ant Marvin B. Cherna appeals his conditional
plea of guilty to one count of mail fraud in violation of 18
US C 8 1341 on the ground that the district court erred in
denying his notion to suppress evidence obtai ned pursuant to an
al l egedly unconstitutional search warrant. Because we find that
the executing officers acted in objectively reasonable good-faith
reliance on the warrant, we affirm

| .  FACTUAL AND PROCEDURAL HI STORY

In 1997, defendant-appellant Marvin B. Cherna was the
executive director of Help Hospitalized Children’s Fund (HHCF)
and Anerican Veterans'’ Relief Fund (AVRF), two charities based in

Dal | as, Texas. On May 19, 1997, Special Agent Loretta Smtherman



of the Federal Bureau of Investigation (FBI) applied to

Magi strate Judge John Tolle of the Northern District of Texas for
a warrant to search Cherna’ s business and residence, both of

whi ch, she alleged, were |located at 7610 Meadow Caks Drive in
Dal | as, Texas. The application for the warrant referred to two
docunents: Attachnent A, which set forth the place to be
searched, and Attachnent B, which described the evidence to be
seized. Smtherman’s affidavit in support of probable cause was
al so attached to the application. Wthout hearing oral
testinony, Magistrate Judge Tolle issued a search warrant that
aut hori zed officers to search the prem ses described in
Attachnent A and to seize the property described in Attachnent B
Attachment A stated that the “offices of HELP HOSPI TALI ZED

CHI LDREN S FUND ( HHCF) and AMERI CAN VETERANS RELI EF FUND ( AVRF)
are | ocated at 7610 Meadow QCaks Drive, Dallas, Texas including
all roons/parts of the residence and the attached garage.”
Attachnent B described the evidence subject to seizure thus:
“Records and itens related to Fraud by Wre and Mail Fraud as
described in the affidavit of FBlI agent Loretta Smthernman,
within the prem ses of 7610 Meadow Qaks Drive, Dallas, Texas,
including, but not limted to the follow ng, however naintained,”
followed by a |ist of twenty-six categories of evidence,
primarily witten and el ectronic docunents. Smthernman’s
affidavit was not, however, physically attached to the search

war r ant .



The next day, May 20, 1997, six FBI agents executed the
search warrant under Smtherman’s direction. The agents were
required by FBI policy to read the warrant, the acconpanyi ng
docunents, and the affidavit prior to participating in the search
and to sign the back of the warrant to show that they had done
so. Smtherman did not know whether several other FBI enpl oyees
who assisted in the search but did not participate in seizing
evidence read the affidavit. Cherna was given a copy of the
warrant and Attachnents A and B but, although it was present in
Sm therman’ s vehicl e throughout the search, he was not shown the
af fidavit because it had been placed under seal. Upon entering
the prem ses at 7610 Meadow Oaks Drive, the agents determ ned
that four roons were being used as office space and that the
garage had been converted into a tel emarketing roomand a storage
roomfor records. They did not limt their search to only these
roons, however, but also searched all areas in the residence
where records m ght be stored, including the bedroom Kkitchen,
and living room At the conclusion of the search, the agents
left with Cherna the warrant, the attachnents, and an inventory
of seized property.

On March 3, 1998, a grand jury in the Northern District of
Texas returned an indictnment charging Cherna with thirteen counts
of mail fraud perpetrated by soliciting funds for two non-profit
entities and then converting the contributions received to his
own use. Cherna filed a notion to suppress all evidence seized

in the May 20, 1997 search. The district court denied this



nmotion, concluding that “Attachnent B to the search warrant sets
out with sufficient particularity twenty-six types of itens to be
seized so as to renove the warrant fromthe purview of a genera
warrant” and, in the alternative, that “the officers executing
the warrant acted in good faith and in reasonable reliance upon
the warrant’s validity, thereby avoiding the Fourth Anendnment’s
exclusionary rule.” Cherna then entered a conditional plea of
guilty to one count of the indictnent, reserving his right to
appeal the district court’s adverse ruling on his notion to
suppress. The district court sentenced himto a four-year prison
termand a $12,500.00 fine. Cherna appeal ed.
1. STANDARD OF REVI EW

When review ng the denial of a notion to suppress, we review
factual findings for clear error and the trial court’s
conclusions as to the constitutionality of |aw enforcenent action

and the sufficiency of a warrant de novo. See United States V.

Kell ey, 140 F.3d 596, 601 (5th Gr.), cert. denied, 119 S. C

186 (1998). The district court’s determ nation of the
reasonabl eness of a | aw enforcenent officer’s reliance upon a
warrant issued by a magistrate--for purposes of determ ning the
applicability of the good-faith exception to the exclusionary

rule--is also reviewed de novo. See United States V.

Satterwhite, 980 F.2d 317, 321 (5th Gr. 1992).

I11. DI SCUSSI ON
On appeal, Cherna attacks the search warrant on two grounds.

First, he contends that it is an unconstitutional general



warrant. Cherna argues that the warrant’s general grant of
authority to seize “[r]ecords and itens related to Fraud by Wre
and Mail Fraud as described in the affidavit of FBlI agent Loretta
Smtherman . . . , including, but not limted to” twenty-six
categories of evidence does not describe the evidence sought with
sufficient particularity. Although the warrant refers to
Smtherman’s affidavit, Cherna contends, the affidavit cannot
save the warrant because it was neither attached thereto nor
shown to Cherna. Second, Cherna maintains that the warrant was
unsupported by probabl e cause.

We enploy a two-step process for reviewing a district
court’s denial of a notion to suppress when a search warrant is

involved. See United States v. Lanpton, 158 F.3d 251, 258 (5th

Cr. 1998), cert. denied, 119 S. C. 1124 (1999). First, we

determ ne whet her the good-faith exception to the exclusionary

rule announced in United States v. Leon, 468 U. S. 897 (1984),

applies. If so, we end our analysis and affirmthe district
court’s decision to deny the notion to suppress. See

Satterwhite, 980 F.2d at 320. If not, we proceed to the second

step, in which we ““ensure that the magi strate had a substanti al
basis for . . . concluding that probable cause existed.’”” United

States v. Pena-Rodriquez, 110 F.3d 1120, 1129 (5th Gr.) (quoting

Illinois v. Gates, 462 U.S. 213, 238-39 (1983)), cert. denied,

118 S. C. 71 (1997). If the good-faith exception applies, we

need not reach the question of probable cause. See id.; see also

United States v. Craig, 861 F.2d 818, 820 (5th G r. 1988)




(“Principles of judicial restraint and precedent dictate that, in
nost cases, we should not reach the probable cause issue if a
decision on the admssibility of the evidence under Leon w ||
resolve the matter.”).

We begin our analysis of the good-faith exception with Leon.
In that case, the Suprene Court held that the Fourth Amendnent
does not require the suppression of evidence obtained as a result
of objectively reasonable reliance on a warrant, even if the
warrant i s subsequently invalidated. See Leon, 468 U S. at 922.
Al t hough the Court noted that “[w] hen officers have acted
pursuant to a warrant, the prosecution should ordinarily be able
to establish objective good faith wthout a substanti al
expenditure of judicial tinme,” id. at 924, it also cautioned that
“the officer’s reliance on the nagistrate’ s probabl e-cause
determ nation and on the technical sufficiency of the warrant he
i ssues nust be objectively reasonable, and it is clear that in
sone circunstances the officer will have no reasonabl e grounds
for believing that the warrant was properly issued,” id. at 922-
23 (footnotes and citation omtted). Thus, the good-faith
exception does not apply when “the magistrate or judge in issuing
a warrant was msled by information in an affidavit that the
af fiant knew was fal se or woul d have known was fal se except for
his reckless disregard of the truth.” 1d. at 923. Simlarly,
suppression remai ns an appropriate renmedy where the issuing
magi strate “whol ly abandoned his judicial role in the manner

condemmed in Lo-Ji Sales, Inc. v. New York, 442 U. S. 319 (1979);




in such circunstances, no reasonably well trained officer should
rely on the warrant.” 1d. Nor is the exception available to an

officer who relies on a warrant based on an affidavit SO
| acking in indicia of probable cause as to render belief inits
exi stence entirely unreasonable.”” 1d. (quoting Brown v.
I[Ilinois, 422 U. S. 590, 610-11 (1975) (Powell, J., concurring)).
“Finally, depending on the circunstances of the particul ar case,
a warrant nmay be so facially deficient--i.e., in failing to
particul ari ze the place to be searched or the things to be
sei zed--that the executing officers cannot reasonably presune it
to be valid.” 1d.

Cherna contends that the last three situations obtain here.
First, he asserts that “the Warrant represents a conplete
abdi cation by the Magi strate Judge of his authority to determ ne
what can and cannot be seized.” As we expl ained above, Leon
teaches that the good-faith exception will not apply where the
magi strate conducted hinself as did his counterpart in Lo-Ji
Sales. In that case, an investigator purchased two filnms froma
so-called “adult” bookstore, concluded that they violated state
obscenity laws, and applied for a warrant to search the store,
representing that not only copies of the filnms but other “simlar

itens” would be found there. See Lo-Ji Sales, 442 U. S. at 321.

The town justice viewed the filns and i ssued a search warrant
aut hori zing seizure of copies of the two filnms and “[t] he
followng itens that the Court independently [on exam nation] has

determ ned to be possessed in violation of Article 235 of the



Penal Law,” followed by a blank space. 1d. at 321-22. The
justice then acconpani ed | aw enforcenent officers to the store
and conducted a six-hour search during which he exam ned fil s,
books, and magazi nes free of charge and ordered the officers to
sei ze such itens as he thought there was probable cause to
bel i eve obscene. See id. at 322-23. The Suprene Court held that
t he search violated the Fourth Amendnent. It concl uded that
al though “a warrant authorized by a neutral and detached j udi ci al
officer is a nore reliable safeguard agai nst i nproper searches
than the hurried judgnment of a | aw enforcenent officer engaged in
the often conpetitive enterprise of ferreting out crine,” id. at
326 (internal quotation marks omtted), the town justice in Lo-Ji
Sales “did not manifest that neutrality and detachnent denmanded
of a judicial officer when presented with a warrant application
for a search and seizure,” id. Instead, he conducted hinmself as
an “adjunct |aw enforcenent officer.” 1d. at 327.

After carefully reviewing the record, we conclude that there
is no evidence that the issuing magistrate in this case abandoned

his role as a neutral and detached judicial officer within the

meani ng of Lo-Ji Sales. |Indeed, Cherna does not so nuch as

all ege that Magistrate Judge Tolle was biased. C. United States

v. Breckenridge, 782 F.2d 1317, 1321 (5th Gr. 1986) (“The

‘absence of a neutral and detached magi strate’ exception to
Leon’s good faith nay al so extend to situations in which officers
whil e presenting the affidavit realize that the magistrate served

only to rubber-stanp a previous decision reached by the



police.”). Nor does he assert that the nagistrate judge
participated in the seizure of evidence so as to becone an

“adj unct | aw enforcenent officer.” Lo-Ji Sales, 442 U S. at 327;

cf. United States v. MKeever, 906 F.2d 129, 131-32 (5th G

1990) (considering defendant’s argunent that evidence should be
suppressed because nagi strate was a fornmer reserve police officer
and visited the site of the search). W sinply see no evidence
that Magi strate Judge Tolle “whol |y abandoned his judicial role

in the manner condemmed in Lo-Ji Sales . Leon, 468 U. S.

at 923.1

Cherna al so argues that the good-faith exception does not
apply in this case because the warrant was insufficiently
supported by a show ng of probable cause. Under Leon, an officer
may not reasonably rely on a warrant “so lacking in indicia of
probabl e cause as to render belief in its existence entirely
unreasonable.” Leon, 468 U S. at 923 (internal quotation marks
omtted). |In general, “[a]ln officer may rely in good faith on

the validity of a warrant so long as the warrant is supported by

1 Cherna does suggest that Magistrate Judge Tol |l e abandoned
his judicial role by issuing a search warrant that was
insufficiently particular and supported by probabl e cause to pass
Fourth Amendnent nuster. Under Leon, however, excessive
generality and | ack of probable cause are i ndependent reasons not
to apply the good-faith exception, and we therefore consider
Cherna’s argunents in this regard below Cf. United States v.
Tedford, 875 F.2d 446, 449-50 (5th Cr. 1989) (analyzing as a
single issue defendant’s contentions that judge “abandoned his
detached and neutral role by nerely ratifying the officers’
conclusions and issuing the warrant on the basis of ‘bare bones’
affidavits” and that “officers’ reliance on the warrant was
unr easonabl e because the underlying affidavits were conpletely
‘lacking in indicia of probable cause ).

9



nore than a bare bones affidavit.” United States v. Cisneros,

112 F. 3d 1272, 1278 (5th Gr. 1997) (internal quotation marks
omtted). |In evaluating whether the affidavit in this case
justifies application of the good-faith exception, however, we
must keep in mind that it is nore difficult to denonstrate
probabl e cause for an “all records” search of a residence than

for other searches. United States v. Hunphrey, 104 F. 3d 65, 68-

69 (5th Gr.), cert. denied, 520 U. S. 1235 (1997). [|n Hunphrey,

a fraud case, we upheld a warrant authorizing the seizure of al
of the defendants’ financial and business records fromtheir

resi dence because a three-page affidavit froman FBI agent
denonstrated that the fraud was pervasive, that there was

consi derabl e overl ap between the defendants’ personal and

busi ness lives, especially in that they used their hone as an
office, and that the defendants provi ded services about which
there had been many conpl aints, cashed a | arge nunber of
cashier’s checks, and stored cash under their mattress. 1d. W
enphasi zed, however, that our hol ding “should not be read as a

broad aut horization for the i ssuance of all records searches of

homes. . . . [I]t is only in extrene cases, such as the one
before us today, that we will uphold warrants of this type.” 1d.
at 69 n. 2.

Even in light of the fact that the warrant in this case
authorized an all records search of Cherna s hone, we do not
t hi nk probabl e cause was so | acking as to “render official belief

inits existence entirely unreasonable.” Leon, 468 U S at 923

10



(internal quotation marks omtted). The search warrant
application included an el even-page affidavit from FBlI Speci al
Agent Loretta Smtherman. Smtherman stated that she had been an
FBI agent for six years. She had investigated Cherna, executive
director of HHCF and AVRF. She discovered that in 1995 and 1996,
HHCF solicited donations by representing that the noney would
benefit hospitalized children in the donor’s community and that
HHCF was a nenber of certain prestigious charitable
organi zations. In many instances, however, HHCF representatives
were unable to nane any hospitals that woul d recei ve donati ons,
and hospital adm nistrators in the relevant communities denied
havi ng heard of or receiving assistance from HHCF. Furthernore,
representatives of several charitable organi zations in which HHCF
cl ai med nenbership stated that HHCF neither bel onged to those
groups nor had perm ssion to use their nanes. HHCF nai nt ai ned
numer ous | ocal bank accounts, despite its own accountant’s advice
that it was financially and logistically preferable to have only
one account, because, in Cherna s words, “the donors want to feel
as if the noney they are pledging is being spent in there [sic]
area of the country.” Smtherman al so di scovered that, although
tax records showed that HHCF executives served w thout
conpensati on, HHCF regul arly paid Cherna and an HHCF board nenber
t housands of dollars, and nunmerous checks for what appeared to be
personal expenses had been witten on HHCF s account.

In addition, Smtherman rel ated that she had revi ewed

ninety-three affidavits, provided to her by the Massachusetts

11



Attorney General’s Ofice, in which private citizens described
how AVRF tel emarketers urged themto donate noney, representing
that (1) their donations would benefit |ocal veterans’ hospitals,
(2) retired veterans would pick up the donations, and (3) the
donations woul d be used to purchase nedi cal supplies for
hospitalized veterans. 1In fact, AVRF donated only $650.00 to
Massachusetts veterans’ hospitals during the years 1994 through
1996. AVRF’' s nationw de donations to hospitals run by the United
States Departnent of Veterans’ Affairs for the tax year ended
January 31, 1996 totaled only one-tenth of one percent of its
total incone.

Finally, Smtherman averred that she had reason to believe
t hat HHCF and AVRF had been and still were being operated out of
Cherna’s residence because, on February 13, 1997, two enpl oyees
of Thomas Ewbank’s accounting firm had been inside Cherna s hone,
where they observed two roons set up as offices for HHCF and
AVRF, and an auditor fromthe firmwas scheduled to neet with
Cherna there on the date Smtherman executed her affidavit, My
19, 1997. Furthernore, on April 18, 1997, a wonman identifying
hersel f as an AVRF enpl oyee accepted service of process at
Cherna’s hone, and as of May 11, 1997, the electric account for
the residence was listed in HHCF' s nanme. Sm thernman concl uded
that, after reviewng her affidavit in light of Hunphrey with two
Assistant United States Attorneys, she believed that Cherna’s

busi ness activities were “nerely a schene to defraud” and that

12



there was “obvi ously consi derabl e overlap of Cherna s personal
life and business life.”

Smtherman’s affidavit was not so “bare bones” as to render
all belief in the existence of probable cause for an all records
search unreasonable. Smtherman averred that Cherna operated his
busi nesses from his hone, that he used business funds to pay for
what appeared to be personal expenses, and that HHCF and AVRF
m srepresented the nature and anount of their charitable work in
an effort to increase donations. She requested perm ssion to
seize all records and itens relating to the mail and wire fraud

schene she believed to be in progress. . Hunphrey, 104 F. 3d at

68-69 (finding probable cause for an all records search of

def endants’ hone based on evidence that they used residence as

of fice, engaged in suspicious financial transactions and provided
servi ces about which there had been many conplaints). Although
many of the m srepresentations described in Smtherman’s
affidavit took place in 1995 and 1996, one to two years before
Sm therman applied for the warrant, she explained that, based on
her conversations with enpl oyees of Ewbank’s accounting firm the
accept ance of process by an AVRF enpl oyee at Cherna’s residence
only a nonth before the application, and the evidence that, a
week before the search, the electric account for Cherna’s
residence was in the name of HHCF, it was |likely that the records
sought were still located at Cherna’ s hone. Especially in |ight
of the facts that HHCF and AVRF were ongoi ng busi nesses and t hat

financial records typically are retained for |ong periods of

13



time, we cannot say that Smtherman’s affidavit was based on

stale informati on. See United States v. Wbster, 734 F.2d 1048,

1056 (5th Gr. 1984) (“[When the information of the affidavit
clearly shows a | ong-standi ng, ongoing pattern of crim nal
activity, even if fairly long periods of tinme have | apsed between
the information and the issuance of the warrant, the information

need not be regarded as stale.”); United States v. Freenman, 685

F.2d 942, 952 (5th Gr. 1982) (recognizing that bank records are
likely to be kept for long periods of tine). O course, there
could be, as Cherna argues in his brief, innocent explanations
for the evidence Smtherman discovered, but an affidavit need not
present a watertight crimnal case to support good-faith reliance
on a warrant.?

Finally, Cherna maintains that the warrant is so |lacking in
particularity that the executing officers could not reasonably
have presuned it to be valid. Cherna points out that the warrant
aut hori zed the seizure of “[r]ecords and itens related to Fraud
by Wre and Mail Fraud as described in the affidavit of FB
Loretta Sm therman” but failed to include the affidavit as an
attachnent. No |aw enforcenent officer, he clains, could

reasonably believe that a warrant for records and itens rel ating

2 | ndeed, we have enphasi zed that probable cause to search
is present where there is adequate “‘information to allow the
conclusion that a fair probability existed that seizable evidence
woul d be found’” on the premises. d sneros, 112 F. 3d at 1279
(quoting United States v. Restrepo, 994 F.2d 173, 189 (5th Gr.
1993)). Wiile Cherna’s argunents m ght have been convincing to a
jury had he gone to trial, they do not convince us that the |ack
of probabl e cause was so obvious as to deprive the officers of
the good-faith exception to the exclusionary rule.

14



to the broad crinmes of mail and wire fraud is sufficiently
particular to satisfy the Fourth Anendnent.
The sem nal Suprene Court case on particularity and the

good-faith exception is Massachusetts v. Sheppard, 468 U S. 981

(1984). That case concerned a warrant authorizing a search for
“control |l ed substances” that was acconpani ed by a detail ed
affidavit indicating that the affiant wi shed to search for
evidence relating to a homcide investigation. See id. at 985-
86. The defendant conpl ained that the warrant was insufficiently
particular. See id. at 987. It was undi sputed, however, that
the issuing judge and the executing officers knew the contents of
the affidavit and the focus of the search and that the affiant
had, in fact, pointed out the discrepancy to the judge, who had
assured himthat the necessary corrections would be nade. See
id. at 986. The Court concluded that the officers’ good-faith
reliance on the warrant was objectively reasonabl e because the
affiant prepared an affidavit that was revi ewed and approved by
the district attorney, presented the affidavit to a neutral

j udge, who found that it established probable cause for the
search requested by the affiant, and infornmed the judge that
changes m ght need to be nade. He then observed the judge made

sone changes and received the warrant and the affidavit. See id.

at 989. “At this point, a reasonable police officer would have
concluded . . . that the warrant authorized a search for the
materials outlined in the affidavit.” 1d.

15



W& have considered simlar situations in this circuit. I n

United States v. Beaunont, 972 F.2d 553, 560 (5th Cr. 1992), for

exanpl e, the warrant contained only a generalized statenent that
“evidence of the comm ssion of a crimnal offense as well as
contraband abd [sic] the fruits of crinme” were to be seized. The
warrant was acconpani ed by an affidavit that contained a detailed
description of the itens sought, but it did not refer to the
affidavit at all. See id. W found that although a warrant that
relies on an affidavit to neet the Fourth Anendnent particularity
requi renment must incorporate the affidavit by reference, see id.
at 560-61, the good-faith exception applied:
In the instant case, there was a probabl e cause

determ nation nmade by the state judge, the affidavit

provi ded specific informati on of the objects of the search,

the executing officer was the affiant, the additional

of ficers maki ng the search knew what was to be searched for,

and, finally, the warrant could easily have been nade valid

by the insertion of the phrase “see attached affidavit.”
ld. at 561 (footnote omtted). For the sane reasons, we held in

United States v. Shugart, 117 F.3d 838, 845-46 (5th Cr.), cert.

denied, 118 S. . 433 (1997), that officers reasonably could
have relied on a warrant that was insufficiently particular on
its face and did not incorporate the affidavit on which it was
based.

Thi s precedent convinces us that the warrant in this case
was not so lacking in particularity that the executing officers
coul d not reasonably presune it to be valid. As in Sheppard,
Beaunont, and Shugart, the issuing judge in this case nade a

probabl e cause determ nation, the affidavit explained in detai

16



the alleged mail and wire fraud schene that was the target of the
i nvestigation and search, the officer in charge of the search

Sm therman, was the affiant, and the other FBI agents who
participated in the search read the affidavit before begi nning
it. Even assum ng that the absence of the affidavit rendered the
warrant constitutionally defective, this defect could have been
remedied with only m nor corrections, such as the attachnment of

the affidavit. Cf. Sheppard, 468 U.S. at 990 n.7 (“This is not

an instance in which ‘it is plainly evident that a magi strate or
j udge had no business issuing a warrant.’” . . . |ndeed, Sheppard
admts that if the judge had crossed out the reference to
control |l ed substances, witten ‘see attached affidavit’ on the
form and attached the affidavit to the warrant, the warrant
woul d have been valid.”); Shugart, 117 F.3d at 845-46 (noting
that a warrant that did not “incorporate” an affidavit could have
been made valid with m nor corrections, such as a reference to
and attachnent of the affidavit); Beaunont, 972 F.2d at 562
(“[T] he warrant could easily have been nmade valid by the
insertion of the phrase ‘see attached affidavit.’””). Smtherman
was prevented from attaching her affidavit to the warrant or
serving it on Cherna, however, because it had been placed under
seal. In issuing a search warrant and sealing the affidavit on
which the warrant is based, the magistrate judge was essentially
assuring Smtherman that the warrant, unattached to the
affidavit, was sufficient to authorize the search she had

requested. The Fourth Amendnent does not demand that the

17



executing officers question his decision and determ ne for

t hensel ves whether the warrant is, in fact, valid. “Watever an
officer may be required to do when he executes a warrant w thout
know ng beforehand what itens are to be seized, we refuse to rule
that an officer is required to disbelieve a judge who has just
advi sed him by word and by action, that the warrant he possesses
aut horizes himto conduct the search he has requested.”

Sheppard, 468 U. S. at 989-90 (footnote omtted).

Nor is this a case in which the non-attachnent of
Smtherman’s affidavit nmade the warrant so obviously defective
that the officers could not reasonably have relied on it. First,
Attachnent B, expressly nentioned in the warrant and attached
thereto, referred to Smtherman’'s affidavit and described in
consi derabl e detail twenty-six categories of evidence to be
seized. A reasonable executing officer, relying on the
magi strate judge’s issuance of the warrant and sealing of the
affidavit, could have believed that the reference to the
affidavit and the rather lengthy list that foll owed satisfied the

Fourth Amendnent’s particularity requirenment. Cf. United States

v. Mser, 123 F. 3d 813, 823 (5th G r.) (approving search warrant
aut hori zing seizure of “[r]ecords relating to the production,
advertising, ordering, sale, mailing and shipnent of materi al
involved in the use of ‘Certified Money Orders’ by U S. A First
and OMB., WD. MCall. Such records, files and pronotiona

material include but are not limted to. . . .”), cert. denied,

118 S. C. 613 (1997).

18



Second, as Cherna concedes, where a warrant relies on an
affidavit to specify the objects of the search, it is not
entirely clear fromcircuit precedent that the affidavit nust be
physically attached to the warrant or served on the defendant.

Conpare United States v. Haydel, 649 F.2d 1152, 1157 (5th Cr

Unit A July 1981) (“If, as is the case here, the warrant is
anbi guous, but fairly directs attention to the place actually

searched, and if the affidavit supporting the warrant is attached

to the warrant when issued, the affidavit may be considered to
clarify an anbiguity on the face of the warrant. The affidavit
must be attached to the warrant so that the executing officer and
t he person whose preni ses are to be searched both have the
information contained in the affidavit, in addition to what is
said on the face of the warrant.”) (citation omtted and enphases

added), opinion corrected on reh’g on other grounds, 664 F.2d 84

(5th Gr. Unit A Dec. 1981), with Shugart, 117 F.3d at 845 (“In

addition, this court has held that the particularity requirenent

may be satisfied ‘by reliance on an affidavit when the affidavit

is incorporated by reference into the warrant.’”) (quoting

Beaunont, 972 F.2d at 561) (enphasis added); United States v.

Wiagneux, 683 F.2d 1343, 1351 n.6 (11th Gr. 1982) (noting,
shortly after the Eleventh Grcuit split fromthe Fifth, that
“al though the record in Haydel was not entirely clear on whether
the affidavit was physically attached, the record did indicate
that it was available at the search site and that the searching

agents knew what they were | ooking for” and opining that Haydel
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“mandates a nore flexible approach” than a strict requirenent
that the affidavit be physically attached to the warrant or

served on the defendant); United States v. Cook, 657 F.2d 730,

736 (5th Cir. Unit A Sept. 1981) (“The affidavit, which was

referred to and which acconpanied the warrant, supplied a

particul ar description . . . .”) (enphasis added). But see

United States v. MG ew, 122 F.3d 847, 850 (9th Cr. 1997) (“If

t he governnent wi shes to keep an affidavit under seal, it nust
list the itens it seeks with particularity in the warrant itself.
It is the governnent’s duty to serve the search warrant on the
suspect, and the warrant nust contain, either on its face or by
attachnent, a sufficiently particular description of what is to
be seized. . . . If the ‘incorporated’ affidavit does not
acconpany the warrant, agents cannot claimgood faith reliance on

the affidavit’s contents.”); United States v. Dahlman, 13 F. 3d

1391, 1395 (10th G r. 1993) (holding that affidavit could not

cure particularity problem because, inter alia, there was no

indication in the record that affidavit had been “physically
attached to the warrant”). Gven the state of the lawin this
circuit, we cannot say that the executing officers could not
reasonably rely on the magi strate judge’s issuance of the
warrant, even though he simultaneously sealed the affidavit on
which it was based.

Finally, we nust address Cherna s contention that

Smtherman’s testinony at the suppression hearing “clearly

20



denonstrates the absence of objective good faith.” According to
Cher na,

Agent Sm therman candi dly acknow edged that she drafted the
Warrant to allow her the unfettered discretion to seize

what ever she deened to be of interest. That is precisely
the type of governnental “roam ng” that the Fourth
Amendnent’s particularity requirenent was designed to

prohi bit. Thus, regardless of Agent Smtherman’s subjective
intent, the objective record denonstrates that the good
faith exception cannot save this Warrant.

(citation omtted). W note as an initial matter that this
argunent is nore correctly characterized as an all egation that
Smtherman acted in “subjective,” not “objective,” bad faith:
Cherna clains that Smtherman drafted the warrant so as
intentionally to flout the Fourth Amendnent’s particularity
requi renent. The district court, however, found that “the
of ficers executing the warrant acted in good faith.” At the
suppression hearing, the follow ng colloquy took place between
Sm t herman and Cherna’ s counsel
Q Can you think of one thing that wouldn’t relate to it?
If his entire life is consuned by fraud, wouldn’t everything
i nside 7610 Meadow Qaks, based upon your affidavit, be
subj ect to seizure under the terns of that warrant?
A.  Photographs of his children wouldn’t be seized, you
know, religious materi als.
You want nme to make up a list of things that woul dn’'t
be sei zed?
Q No. I think--

A, Anything that didn't have to do with fraud woul dn’t be
sei zed.

Q But the question | have is, how would you draw the |ine
if he paid for the canera that took those pictures, paid to
devel op--cost of those picture with the proceeds of
charitabl e donations, you could seize anything under the
terms of this warrant.
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A. No, only things that had to do--that were evi dence of
mai | fraud and wire fraud.

Q Oay. As set forth in your affidavit?
A Yes.

Q And your affidavit just--1"mgoing to make this very
cl ear, was never given or supplied to M. Cherna?

A. That's right.

Q So he had absolutely no way to determ ne what the scope
of your search would ultinmately be?

A.  No, he did because | gave himthe attachnent B that is
entitled Property to be Seized.

Q Wiich describes the property seized to be records and
items related to fraud by wire and mail fraud as descri bed
in your affidavit, which was not supplied to hinf

A. Yes. But then there are--there is several pages
describing the itens that will be seized.

Q Wwll, are those all of the itens that will be seized?
Your paragraph--your |ead-in paragraph to attachnent B says
including but not limted to the foll ow ng.

A It’s--

Q Doesn’'t that provide you with the discretion to
determ ne precisely what related to mail fraud or wire
fraud?

A Yes. In case | neglected to put sonething in inportant
on the list and | found an i nportant piece of evidence,
woul dn’t want to be precluded frombeing able to seize it.
Q Exercise discretion on site to seize that itenf

A. Yes.

While we agree that this testinony is sonetines equivocal, we

cannot say that the district court clearly erred in finding that

Smtherman acted in good faith. Smtherman did not admt that

she had drafted the warrant to give her conplete discretion to

seize any item she w shed; instead, she stated repeatedly that
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the warrant authorized the seizure only of evidence related to
mail and wire fraud as described in her affidavit. Wile she did
testify that the warrant permtted her to exerci se sone
discretion with respect to identifying such evidence, she
apparently also believed that Attachnent B adequately identified
the scope of her search. Quite sinply, Cherna can point to no
testinony establishing that Smtherman intended to violate the
Fourth Amendnent. We decline to disturb the district court’s
finding that she acted in good faith.

We concl ude that the good-faith exception to the
exclusionary rule applies in this case. “The officers in this
case took every step that could reasonably be expected of them?”
Sheppard, 468 U. S. at 989. Smtherman prepared a detail ed
affidavit that was reviewed by two Assistant United States
Attorneys. She then presented the affidavit to a neutral
magi strate judge, who found it sufficient to support probable
cause to search Cherna’ s residence and issued a warrant
aut hori zing such action. Although he sealed the affidavit, the
warrant referenced it and contained a list of twenty-six
categories of evidence subject to seizure. Al the officers who
participated in seizing evidence read the affidavit and,
therefore, were famliar wth the objects of the search. Qur |aw
sinply does not require a reasonable officer to do nore.

' V.  CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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