IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10904

FEDERATED MUTUAL | NSURANCE COVPANY,

Pl ai ntiff,
ver sus
GRAPEVI NE EXCAVATI ON, INC., ET AL

Def endant s,
GRAPEVI NE EXCAVATI ON, | NC.

Defendant-Third Party Plaintiff-Appellant,
ver sus

MARYLAND LLOYDS, a Ll oyds | nsurance Conpany,

Third Party Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

February 2, 2001

Before JONES and WENER, Circuit Judges, and WALTER, District
Judge. ”

PER CURI AM
The district court rendered sunmary judgnent in favor of Third
Party Def endant - Appel | ee Maryl and Ll oyds (“Maryland”). W held on

appeal that Maryland had breached its contract with Third Party

"‘District Judge of the Western District of Louisiana, sitting
by desi gnati on.



Pl aintiff-Appellant G apevi ne ExcavationlInc. (“GEl"”), reversedthe
district court’s grant of sunmary judgnent and rendered judgnent in
favor of GElI,! and renanded the case for the district court to
determ ne the appropriate renmedy. From that renmand, however, we
w thheld the issue of GEl’s entitlenent to attorney’s fees incurred
in prosecuting this action, retaining jurisdiction for the limted
pur pose of making that determ nation, and in turn certifying that
question to the Suprene Court of Texas. W asked:

In a policyholder’s successful suit for breach of
contract agai nst an i nsurance conpany that is subject to
one or nore of the provisions listed in 8§ 38.006, is the
i nsurance conpany liable to its policyholder for
reasonable attorney’s fees incurred in pursuing the
breach- of -contract action, either under an | nsurance Code
provision listed in 8 38.006, or under 8 36.001 if
application of one or nore of those sections does not
result in the award of attorney’'s fees??

The Suprenme Court of Texas answered in the affirmative:

W hold that in a policyholder’s successful suit for
breach of contract against an insurer that is subject to
the provisions listed in section 38.006, the insurer is
liable for reasonable attorney’'s fees incurred in
pursuing the breach-of-contract action under section
38.001 unless the insurer is liable for attorney’s fees
under another statutory schene. Accordingly, we answer
the certified question fromthe Fifth Crcuit Court of

Appeal s yes.?®

1197 F.3d 720 (5th Gr. 1999).
2197 F.3d 730, 732 (5th Gr. 1999).

32000 WL 890386 (Tex. Jul 06, 2000)(NO. 99-1227), rehearing
overruled (Jan 18, 2001). To the extent that the Suprene Court of
Texas’s answer to our question in the instant case conflicts with
our decisions in Lafarge Corp. v. Hartford Cas. Ins. Co., 61 F.3d
389, 402-03 (5th Gr. 1995) and Bitum nous Cas. Corp. v. Cacuum
Tanks, Inc., 975 F.2d 1130, 1133 (5th Cr. 1992), those cases are
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CEl is therefore entitled to recover its reasonable attorney’s
f ees.

As the district court originally rul ed agai nst GElI, that court
has not had an opportunity to determ ne the quantum of attorney’s
fees and costs to which GEl is entitled. W renmand this additional
issue with instructions for the district court to conduct such
proceedi ngs as it deens necessary and appropriate to ascertain the
anount of GElI’s reasonable attorney’s fees and costs, and to enter
j udgnent accordingly. This panel retains l[imted jurisdiction to

hear any appeal that mght arise fromthe remand of this issue.

REMANDED on issue of attorney’'s fees and costs; LI M TED
JURI SDI CTI ON RETAI NED by this panel to hear future appeals, if any,

regarding attorney’s fees and costs.

no | onger binding precedent of this Court. See FDIC v. Abraham
137 F.3d 264, 268-69 (5th Cr. 1998).
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