IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-10904

FEDERATED MUTUAL | NSURANCE COMPANY
Plaintiff,
vVer sus
CRAPEVI NE EXCAVATI ON I NC.; ET AL,
Def endant s,
CRAPEVI NE EXCAVATI ON | NC. ,
Defendant - Third Party Plaintiff - Appellant,
vVer sus
MARYLAND LLOYDS, a LI oyds | nsurance Conpany,

Third Party Defendant - Appell ee.

Appeal fromthe United States District Court
for the Northern District of Texas

Decenber 1, 1999
Before JONES and WENER, Circuit Judges, and WALTER, District
Judge. ”
WENER, Circuit Judge:
In this breach of contract and declaratory judgnent action

arising out of an i nsurance defense dispute, Defendant-Third Party

Pl aintiff-Appellant G apevi ne Excavation, Inc. (“GEl”) appeal s the

"‘District Judge of the Western District of Louisiana, sitting
by desi gnati on.



district court’s grant of summary judgnent in favor of Third Party
Def endant - Appel | ee Maryl and LI oyds (“Maryl and”). Foll owi ng a de
novo review of the record, we reverse and render judgnent in favor
of GElI, but remand the case to the district court for a
determ nation of the appropriate renedy. |In addition, we retain
jurisdiction for the limted purpose of deciding whether CGEl is
entitled to recover the attorney’'s fees incurred in this case, a
gquestion that we have certified to the Suprene Court of Texas.
I
FACTS AND PROCEEDI NGS

The present controversy arises out of a suit filed by Tribble
& Stephens, Co. (“T&S’) against CGEI and various ot her defendants.
T&S, a general contractor, was hired by Wal-Mart to construct a
parking lot at its store in Burleson, Texas. T&S subcontract ed
wth CGEl to performexcavation, backfilling and conpacting work in
connection with T&S' s construction of the lot.?

I n August 1995, approximately six nonths after GEI conpl eted
work on the project, Wal-Mart discovered that the select fill
materials provided and installed by GEl failed to neet

specifications and, as a result, had caused danage to the work of

IT&S agreed to pay CEI $666,000 for its work under the
subcontract. To guarantee GEl's perfornmance, Enployers Mitual
Casualty Co. (“EMCASCO') furnished a subcontract bond to T&S for
this anobunt. |In doing so, EMCASCO agreed to i ndemmify T&S agai nst
all expenses incurred as the result of GEl'’s failure to neet the
requi renments and specifications of the subcontract.
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T&S s paving subcontractor, Mwore Construction, Inc. (“More”).
Al t hough Wal -Mart initially contenplated requiring T&S to correct
the deficiency by installing an asphalt overlay on the lot, it
ultimately opted to withhold from T&S partial paynent of the
bal ance due under its construction contract.

Thereafter, T&S filed suit in state court against GEl.2 In
that suit T&S sought a declaratory judgnment on the issue of CEl’s
financial responsibility for danage to the parking | ot, and al | eged
clains of breach of contract, negligence, and violations of the
Texas Deceptive Trade Practices Act (“DTPA’).

On being naned a defendant in the T&S litigation, GEl called
on its commercial general liability insurance (“CGE.") carriers,
Federated Mutual | nsurance Conpany (“Federated”) and Maryland, to
provi de a defense. Federated acquiesced in the demand, subject to
a reservation of its rights, but Mryland refused. Thereafter
Federated filed this declaratory judgnent action in federal
district court in Texas seeking a determ nation of its obligations
under its policy. GEl counterclained agai nst Federated and filed
a third-party conplaint against Mryland alleging breach of
contract and seeking declaratory judgnent that Maryl and had a duty
to def end.

The parties filed cross notions for sunmary judgnment and the

2Al so naned as defendants in T&S' s suit are EMCASCO (GEl’s
surety), More (T&S s paving subcontractor), and Anerican States
| nsurance Conpany (Mbore’s surety).
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court ruled in favor of Federated and Maryl and, concl udi ng that
neither insurer had a duty to defend GEl in the T&S |awsuit. The
district court based its ruling, in pertinent part, on a
determ nation that GEl's performance under its subcontract was an
i ntentional act and, therefore, did not constitute an “occurrence”
as that termis defined in the Federated and Maryl and CG. polici es.
CEl now appeal s, seeking reversal of the district court’s grant of
sunmary judgnent in favor of Maryl and.?3
|1
ANALYSI S

A. St andard of Revi ew

W review a grant of summary judgnent de novo, applying the
sane standard as the district court.* Summary judgnent is
appropriate when the evidence, viewed in the light nost favorable
to the nonnoving party, presents no genuine issue of nmaterial fact
and shows that the noving party is entitled to judgnent as a matter

of law.?®

3GEl does not appeal the district court’s grant of summary
judgnent in favor of Federated. The Federated policy provided
coverage from January 1, 1994 to January 1, 1995; the Maryl and
policy provided coverage from January 1, 1995 to January 1, 1996.
The district court held that there were no allegations indicating
that property damage becane apparent until after January 1, 1995,
i.e., until coverage under Federated's policy had expired.

‘Melton v. Teacher’'s Ins. & Annuity Ass’' n of Anerica, 114 F. 3d
557, 559 (5th Cir. 1997).

SRiver Prod. Co., Inc. v. Baker Hughes Prod. Tools, Inc., 98
F.3d 857, 859 (5th Cir. 1996).




B. Maryl and’s Duty to Defend GEI

The parties agree that Texas | aw control s whet her Maryl and has
a duty to defend CGEI in the T&S litigation. Texas courts follow
the “eight corners” or “conplaint allegations” rule in making this
determination.® Under this rule, courts conpare the words of the
i nsurance policy with the allegations of the plaintiff’s conplaint
to determne whether any claim asserted in the pleading is
potentially within the policy’'s coverage.’” The burden is on the
insured to show that a claimagainst himis potentially within the
scope of coverage under the policies; however, if the insurer
relies on the policy s exclusions, it bears the burden of proving
that one or nore of those exclusions apply.® Once the insurer
proves that an exclusion applies, the burden shifts back to the
insured to show that the claimfalls within an exception to the
excl usi on. ?®

Maryl and’s CG. policy provides liability coverage to GEl for
"property damage" caused by an "occurrence.” As defined in the

policy, “property damage” neans “[p]hysical injury to tangible

Canutillo I ndep. Sch. Dist. v. National Union Fire Ins. Co.
99 F.3d 695, 701 (5th Cir. 1996).

‘National Union Fire Ins. Co. v. Merchants Fast Mbtor Lines,
Inc., 939 S.W2d 139, 141 (Tex. 1997).

8Guaranty Nat'l Ins. Co. v. Vic Mg. Co., 143 F.3d 192, 193
(5th Cr. 1998); Canutillo, 99 F.3d at 701; Sentry Ins. v. R J.
Weber, 2 F.3d 554, 556 (5th Gr. 1993).

°Guaranty Nat'l Ins. Co., 143 F.3d at 193.
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property, including all resulting |loss of use of that property.”
The term “occurrence” neans “an acci dent, including continuous or
repeated exposure to substantially the sane general harnfu
conditions.” The term “accident,” however, is not defined.
Maryl and concedes that the danage to the parking | ot constitutes
“property damage” wthin the neaning of its policy. Hence,
Maryl and’s duty to defend turns on (1) whether T&S has alleged in
its state court petition that this danmage was caused by an
“occurrence,” i.e., an “accident,” and, if so, (2) whether
Maryl and’ s policy neverthel ess contai ns one or nore excl usi ons that

explicitly eschew coverage of T&S s clains. 1

1. Damage Caused by an “Qccurrence”

There are two |ines of Texas cases construing the definition
of “occurrence” for the purpose of insurance coverage. The first
pertains to coverage of clainms against an i nsured for damage caused

by its alleged intentional torts. According to this body of |aw,

damage that is the natural result of voluntary and i ntentional acts
is deened not to have been caused by an occurrence, no matter how

unexpect ed, unforeseen, and unintended that damage may be.!!

°GEl"s policy covered the period from January 1, 1995 to
January 1, 1996. It is undisputed that WAl -Mart’ s di scovery of the
construction deficiencies in the parking lot occurred during this
policy period.

1Ar gonaut Sout hwest Ins. Co. v. Maupin, 500 S.W2d 633, 635
(Tex. 1973)(citing Thomason v. United States Fidelity & Guar. Co.,
248 F.2d 417, 419 (5th Cr. 1957)).
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This principle was first enunci ated by the Texas Suprenme Court

in Arqgonaut Sout hwest |nsurance Co. V. Mupin.?*? In that case,

Maupi n Constructi on Conpany sued Argonaut for refusing to defend it
in a trespass suit brought by the owner of a parcel of real
property fromwhi ch Maupi n had renoved dirt pursuant to a contract
wth the owner’s tenant. Argonaut’s policy provided coverage for
“Iinjur[ies] to or destruction of property . . . caused by [an
occurrence] . " The policy defined “occurrence” as “(a) an
accident, or (b) in the absence of an accident, a condition for
which the insured is responsible which during the policy period
causes physical injury to or destruction of property which was not
i ntended. " Maupin contended that its renoval of dirt constituted
acci dental damage to the owner’s property and, as such, fell within
t he scope of coverage. The suprene court disagreed.™ An actor is
deened to have conmtted the tort of trespass, reasoned the court,
if he intentionally and without the owner’s consent enters onto a
pi ece of property, regardless whether he was aware of the
property’s ownership at the tine.?5 As Maupin voluntarily,

intentionally, and without the true owner’s consent renoved dirt

12500 S.W2d 633 (Tex. 1973).
13 d. at 634 n.1.

4] d.

151d. at 635.

18] d.



from property belonging to the owner, and as trespass in Texas is
a strict liability tort without a scienter elenent, the court
concluded that inquiry into whether Maupin expected or intended to
cause damage to the owner was not relevant in determning if atort
had been comm tted.

Both state and federal courts sitting in Texas have relied on
Maupi n to deny i nsurance defense and coverage i n a steady stream of
cases (the “Maupin line”), all of which involve the alleged
conmission of an intentional tort by an insured.?'’ In cases

i nvol ving clai ns agai nst an insured for damage arising out of his

al | eged negl i gence, however, a second |line of cases has devel oped,

foll ow ng Massachusetts Bonding & Ins. Co. v. Okin Exterm nating

"See, e.q., State Fire & Cas. Co. v. Brooks, 43 F. Supp.2d
695, 702 (E.D. Tex. 1998) (concluding that a clai mbrought agai nst
an i nsured for damages resulting from*“unconsenti ng sexual acts” is
a claimfor damages resulting froman intentional act which is not
a covered “occurrence”); Metropolitan Property & Cas. Co. V.
Mur phy, 896 F. Supp. 645, 648 (E.D. Tex. 1995)(concluding that a
woman’ s cl aim agai nst Murphy, for secretly watching her shower,
bathe, dress, and sleep through holes he had drilled in her
bat hroom and bedroomwal | s, was based on al | egati ons of intenti onal
conduct that did not satisfy the policy’'s definition of
“occurrence”); Trinity Universal Ins. Co. v. Cowan, 945 S. W 2d 819,
828 (Tex. 1997) (concluding that a photo Il ab clerk’s intentional act
of replicating photographs of a wonan and show ng themto friends
was not an “accident” within the neaning of the clerk’s honeowners’
liability policy, even though the clerk did not intend to cause
harmto t he woman, because the i njury of which the woman conpl ai ned
——the invasion of her privacy —could be reasonably anti ci pated
fromthe clerk’s conduct); Baldwn v. Aetna Cas. & Sur. Co., 750
S.W2d 919, 921 (Tex. App. —Amarillo 1988, reh’ g deni ed) (denying
plaintiff’s claimfor damage incurred when his insurer refused to
defend himin a suit brought by the state for all eged repeated and
i ntentional highway size and wei ght violations).
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Co. ' (The “Orkin line").

In Okin, the Texas Suprene Court was called on to resolve an
i nsurance di spute arising out of a suit brought by GQulf Coast Rice
MIls against an extermnator for danage to rice caused by the
application of pesticide inthe rice mll’s facilities. Ajury in
the underlying case found that O kin had acted negligently inits
application of the pesticide in GQulf Coast’s prem ses and that such
negl i gence was the proxi mate cause of danage to the rice. 1In the
insurance |litigation that ensued, the suprene court concl uded that
the damage for which Okin had been held |liable was caused by an
“accident” within the neaning of the applicable insurance policy.
In reaching this <conclusion, the <court construed the term
“accident” to “include negligent acts of the insured causi ng danage
whi ch i s undesi gned and unexpected.”?®

Foll ow ng O kin, both state and federal courts in Texas have
interpreted the terns “accident” and “occurrence” to i ncl ude danage
that is the *“unexpected, unforeseen or undesigned happening or

consequence” of an insured s negligent behavior.? WMany of these

18416 S. W 2d 396 (Tex. 1967).

191d. at 400; accord Cowan, 945 S.W2d at 828 (affirmng the
continuing validity of Orkin's hol ding).

2See, e.q., Lafarge Corp. v. Hartford Cas. Ins. Co., 61 F.3d
389, 395 (5th Gr. 1995)(holding that unintended damage to a
pi peline caused by the defective coating supplied by insured's
subsi di ary was caused by an “occurrence” within the neaning of the
liability policy); Hartford Cas. Co. v. Cruse, 938 F.2d 601, 604-05
(5th Gr. 1991)(concluding that extensive damage to plaintiffs’
home caused by insured’'s defectively perfornmed foundation | eveling
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cases have involved clains for damage caused by an insured’'s
defective performance or faulty workmanshi p.2? Furthernore, within
this genre, courts have consistently held that damage w eaked on
the work product of a third party — as opposed to that of the
i nsured?® —is presuned to have been unexpected and, therefore,

constitutes an accident or an occurrence. 2

servi ces was unexpected and uni ntended and, therefore, was caused
by an “occurrence” within the neaning of the policy); Travelers
| nsurance Co. v. Volentine, 578 S. W2d 501, 503 (Tex. App.
1979) (concluding that the destruction of an entire engine as the
result of the mal function of one repaired val ve was unexpected and
uni nt ended) ; Enpl oyers Casualty Co. v. Brown-MKee, Inc. 430 S. W2ad
21, 24 (Tex. App. 1968)(concluding that manufacturer’s all eged
i nproper construction and repair of concrete grain storage el evator
was an “accident” for the purposes of insurance coverage and
def ense because it brought about damage that was “an unexpected,
unf oreseen or undesi gned happeni ng or consequence from ‘either a
known or unknown cause.’”).

2lSee supra note 19.

2Maryl and’ s policy, |ike many general liability policies, does
not cover “‘property danage’ to ‘your work'’ arising out of it or
any part of it . . . .” (Enphasis added). A policy containing this
type of exclusion — commonly referred to as a “business risk”
exclusion — treats differently the risk that an insured s
subst andard services or supplies will cause danmage to his own work
product and the risk that his slipshodness will injure soneone or

sonething else. Cruse, 938 F.2d at 603.

2See, e.qg., Lafarge, 61 F.3d at 395(citing Cruse and Vol enti ne
for the proposition that “there is an accident or occurrence when
the all eged product defect has caused damage to ot her property”);
Cruse, 938 F. 2d at 604-05(consi deri ng the “busi ness ri sk” excl usi on
in tandem with the “occurrence” requirenent and noting that,
al though danmage to a builder’s own work caused by his breach of
contract is a cost of doing business that is not covered by a
general liability policy, damge to the work of another is
covered); Volentine, 578 S. W2d at 503-04(di scussing the “busi ness
ri sk exclusion” and noting that, although the exclusion eschews
coverage of clains against an insured for damage caused by the
insured to his own work, it allows coverage for the insured s
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In granting summary judgnent in favor of Maryland, the
district court rejected the applicability of the Okin negligence
line of cases and relied instead on the Maupin |ine of cases which
pertain to intentional torts. On appeal, GEl contends that this
deci sion was inproper, and we agree.

The allegations in T&S s state court “Fourth Amended O i gi nal
Petition” provide the neasure for Maryl and’ s defense obligation.?
In that petition, T&S alleges that the parking | ot was damaged as
a result of GE furnishing and installing substandard fill
material s. T&S specifically alleges that, six nonths after GE
conpleted its work, WAl -Mart tested GEI's materials and found t hem
to have a California Bearing Ratio (“CBR’) in the range of 3.7 to
4.9, well below the 15 CBR specified in the subcontract.

Al though CGEI readily admts that it intentionally perforned
under the subcontract, it denies that it intentionally substituted
inferior materials — and nothing in the facts alleged by T&S
supports a clai mof know ng or intentional substitution of inferior
fill matter. I ndeed, the only allegation of know ng conduct
anywhere in T&S' s conpl aint appears within the context of its DTPA

claim

liability for damage to ot her property resulting fromthe defective
condition of his work).

24See Rhodes v. Chicago Ins. Co., 719 F.2d 116, 120 (5th Cr
1983) (stating that the duty to defend is determ ned by exam ni ng
the | atest anended pl eadi ng on which the insurer based its refusal
to defend the action).
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It is well settled that an insurer’s duty to defend is
triggered if at |east one of several clains in the plaintiff’s
conplaint potentially falls within the scope of coverage, even if
other clains do not.?® T&S' s fourth anended petition alleges that
CEl acted negligently — that is, “caus[ed] damage which is
undesi gned and unexpected”?® — which, if proved to be true,
constitutes an “accident” within the definition ascribed to that
termby the Texas Suprene Court. |In Paragraph 5 of the Petition,
T&S summari zes the property damage to the parking | ot caused by the

al | eged negligence of GEI as foll ows: by virtue of failing

to install the correct select fill, [CGElI] negligently danaged the

work of [T&S s] paving contractor, [More].”? Therefore an
“occurrence” is alleged wthin the four corners of T&S s conpl ai nt,
and that triggers coverage. As T&S s petition thus includes a
claimthat has the potential to lead to a covered |oss, Maryl and

has a duty to defend GEI —absent an applicabl e policy excl usion.

2. Maryl and’ s Policy Excl usions
Havi ng concl uded that the allegations in the conplaint in the
underlying suit potentially constitute a covered “occurrence,” we

must reverse the holding of the district court unless CGEl’s claim

2514, at 119.
260rkin, 416 S.W2d at 400.

2’Enphasi s added.
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of coverage is trunped by a policy exclusion. Mryland urges the
court to apply both (1) the “contractual liability” exclusion and
(2) the “inpaired property” exclusion. If either exclusion
applies, Miryland has no duty to defend. The District Court
di sposed of the case on the coverage issue, and therefore never
reached the question of the applicability of the exclusions.

a. The Contractual Liability Exclusion

The contractual liability exclusion denies coverage for clains
ari sing out of

b. “Bodily injury” or “property damage” for which

the insured is obligated to pay damages by reason

of the assunption of liability in a contract or

agreenent . This exclusion does not apply to

liability for damages:

(1) Assuned in a contract or agreenent that is

an “insured contract” . . .; or

(2) that the insured woul d have in the absence

of the contact or agreenent.
Thi s excl usi on operates to deny coverage when the insured assunes
responsibility for the conduct of a third party.?® As GEl is not
being sued as the contractual indemitor of a third party’s
conduct, but rather for its own conduct, the exclusion is
i nappl i cabl e. Moreover, even if the <contractual Iliability

exclusion were sonehow applicable to situations in which the

insured is being sued for its own conduct, the exclusion would not

20 ynpic, Inc v. Providence Washington Ins. Co., 648 P.2d
1008, 1011 (Al aska 1982) (explaining that assunption of liability
in a contract “refers to liability incurred when one promses to
indemmify or hold harm ess another, and does not refer to the
liability that results from breach of contract.”).
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apply here. It is true, as Mryland notes, that wunder the
subcontract between GEI and T&S, CGElI agreed to indemify T&S and
hold it harm ess for clains arising both fromconduct of specified
third parties and fromits own conduct.? Accordingly, Mryland
urges, CEl's alleged liability to T&S is “by reason of the
assunption of liability in a contract or agreenent” and therefore
excl uded fromcoverage. This indemity provision is not, however,
the only source of GEl's duty to T&S. Even absent a contractual
i ndemmity provision, GEl would be liable to T& —under generally
applicable contract |law — for damage caused by GEl's negligent
failure to perform its contractual duties according the
specifications in the subcontract.® There are, therefore, at | east

two sources fromwhich GEl's |iability to T&S could spring and only

2The relevant provision of the subcontract provides in
pertinent part:

Subcontractor shall fully protect, indemify and
defend T&S, . . . and hold [it] harm ess from and
against any and all clains, demands, causes of
action, damages, and liabilities . . . for the

destruction of tangible property (other than the
work itself) including the |oss of use resulting
therefrom arising in any manner, directly or
indirectly, out of or in connection with or in the
course of or incidental to any work or operation(s)
of Subcontractor or T&S .

0See, e.qg., Sipes v. Langford, 911 S. W 2d 455, 457 (Tex. App.
1995) (“Inplicit in every contract is a common-law duty to perform
the terms of the contract with care, skill and reasonable
experience. A breach of this duty is actionable in tort.”); Tips
v. Hartland Devel opers, Inc., 961 S.W2d 618, 621 (Tex. App. 1998)
(sane).
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one of themcould be deened an assunption of liability. Wen, as
here, liability could be inposed pursuant to either a contractual
i ndemmity provision or a generally applicable | egal principle, the
contractual liability exclusion will not bar coverage.3 For the
forgoing reasons, we conclude that the contractual liability
excl usi on does not apply. *?

b. The I npaired Property Excl usion

Thi s excl usi on deni es coverage for clainms arising out of

m “Property damage” to “inpaired property” or property
t hat has not been physically injured, arising out of:

(1) A defect, deficiency, inadequacy or dangerous
conditionin . . . “your work;” or

(2) A delay or failure by you or anyone acting on your
behalf to performa contract or agreenent in accordance
wthits terns.

“I'npaired property” is defined as

tangi bl e property, other than . . . “your work,” that
cannot be used or is | ess useful because:

31Cagle v. Conmmercial Standard Ins. Co., 427 S.W2d 939, 944
(Tex. App. 1968) (“[Where the express contract actually adds

nothing to the insured’'s liability, the contractual Iliability
exclusion clause is not applicable . . .” (quoting 63 AL R 2d

1122)); Aetna Casualty and Surety Co. v. Lunbernens Miutual Casualty
Co., 527 N Y.S. 2d 143, 145 (App. Div. 1988) (“[Where, as here, the
insured contractor is |iable under either the indemity provision
of its contract or in tort independent of contract, the exclusion
for liability assuned under contract wll not apply.”).

32There is an exception to the contractual liabilities
exclusion for liabilities assuned in an “insured contract.” The
parties disagree as to whether GEl’s subcontract falls within the
policy definition of “insured contract.” As the contractual
liabilities exclusion is inapplicable for the reasons set forth
above though, we do not reach this issue.
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a. It incorporates . . . “your work” that is known or
thought to be defective, deficient, inadequate or
danger ous; or

b. You have failed to fulfill the terns of a contract or
agreenent ;

if such property can be restored to use by:
a. The repair, replacenent, adjustnent or renoval of
“your work;” or

b. Your fulfilling the ternms of the contract or
agr eement .

Maryl and contends that this provision excludes coverage of
clains for danmage® arising froman insured's failure to performits
contractual duties. CElI agrees to a |imted extent, but observes
that, in the instant case, T&S has alleged a claimfor negligence
in addition to breach of contract. Mor eover, argues CElI, the
i npai red property exclusion does not apply because the property
damage alleged in T&S' s conplaint is not damage to “inpaired
property.” This is so, CEl insists, because Mdore’s asphalt paving
cannot be “restored to use” by “the repair, replacenent, adjustnent
or renoval” of CEl's underlying defective fill. W agree.

In Action Auto Stores, Inc. v. United Capitol Ins. Co., Larson

(the insured) installed gasoline containnent systens on Action

Auto’'s property pursuant to a contract with Action Auto.3 These

3Maryl and suggests that the type of damage covered by the

exclusion clause is “economc |loss.” According to the | anguage of
the cl ause, however, it is clear that “property danmage” is the type
of damage covered. Under Texas |aw, econom c damage does not

constitute property damage. G bson, 966 F. Supp. at 474.
34845 F. Supp. 417, 419 (WD. Mch. 1993).
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cont ai nnent systens were all eged to have | eaked, contam nating the
surroundi ng soil .3 When Action Auto sued, Larson sought a defense
fromits insurer. The insurer refused to defend Larson, based in
part on a policy exclusion identical to the "“inpaired property”
exclusion at issue here.® Applying Mchigan law, the court held
that the exclusion was not applicable, reasoning that

no evidence has been presented that any damage done to

property surrounding the containnment system can be

remedi ed by the repair, replacenent, or adjustnent of the

[insured’s] work product. Furthernore, such aresult is

illogical as any pollution done to surroundi ng property

coul d not possibly be rectified nerely by the renoval of

t he defective work product.?

Simlarly here, there has been no suggestion that the damage
to the surface of the parking lot can be restored by “the repair,
replacenent, adjustnment or renoval of” GEl’'s underlying work.
Nei t her has there been any contention that by “fulfilling the terns
of the contract or agreenent” GEl can renedy the all eged defect in
VWal -Mart’'s parking lot. To the contrary, the only proposed neans
of repairingthelot istoinstall an asphalt overlay, |eaving both
CEl’s work and that of the paving subcontractor intact. |ndeed, it
is inconceivable that any renedial or supplenmental work could be

done to GEl’s portion of the project, all of which Iies underneath

the surface, Wi thout renpbving and destroying the paving

% d.
% d. at 425.
%1 d. at 426.
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subcontractor’s work. Therefore, while “property damage” has been
al l eged, none of the allegations, either alone or in conbination,
can be construed as a claim that damage was done to “inpaired
property” as that term is defined in Maryland' s policy.
Consequently, we conclude that the inpaired property exclusion is
i nappl i cabl e.

C. Attorney’s Fees

CEl clains that it is entitled to recover attorney’ s fees and
expenses incurred in pursuing coverage from Maryland in this
action, including those incurred on appeal.

Chapter 38 of the Texas G vil Practice and Renedi es Code first
sets forth the general rule that litigants can recover reasonable
attorney’s fees incurredinavalidclaimon, inter alia, awitten
contract.® |t then lists to following five exceptions:

This chapter does not apply to a contract issued by an
insurer that is subject to the provision of:
(1) Article 3.62, Insurance Code [this Article
was repealed in 1991];
(2) Section 1, Chapter 387, Acts of the 55th
Legi sl ature, Regular Session, 1957 (Article
3.62-1, Vernon’s Texas |Insurance Code) [this
Article was repealed in 1991];
(3) Chapter 9, Insurance Code;
(4) Article 21.21, Insurance Code; or
(5) the Unfair Clainms Settlenent Practices Act
(Article 21.21-2, Insurance Code). 3°

In Dairyland Miutual Ins. Co. v. Childress, an insurance

conpany was held liable for its policyholder’s attorney’s fees by

38Tex. Civ. Prac. & Rem Code § 38.001(8).
1 d. § 38.006.
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a state appellate court because the policyhol der had successfully
pursued an action for breach of an insurance contract.* On appeal
to the Suprene Court of Texas, the insurance conpany argued that it
was not liable for attorney’ s fees under the predecessor to Chapter
38 of the Texas Cvil Practice and Renedi es code because, as an
i nsurance conpany, it was shielded fromliability for attorney’s

fees by the predecessor to 8 38.006. The Texas Suprenme Court held

t hat
Dairyland is a county nutual insurance conpany and as
such is not one of the insurors exenpt from the
provi sions of Art. 2226 [the predecessor to Chapter 38 of
the Cvil Practice and Renedi es Code]. See Tex. Ins.
Code Ann. Art. 7.22. Therefore, it is not exenpt froma
claimfor attorney’s fees pursuant to Art. 2226.%
Texas appel |l ate courts and this court have di sagreed as to the
significance of this statenent. We have interpreted the quoted

passage from Dairyland County to inply that “an insurer who falls

Wi thin the provisions of section 38.006 is exenpt fromthe paynent
of attorney’'s fees and that only those insurers who do not qualify
for the exenption are subject to the paynment of attorney’s fees.”*
By contrast, Texas appellate courts have held that no such

i nplication was intended, and that, consistent with the deci sion of

20636 S.W2d 282, 284 (Tex. App. — Eastland, 1982).

“1Dai ryl and County Mitual Ins. Co. v. Childress, 650 S.W2d
770, 774 (Tex. 1983).

42Bi t um nous Cas. Corp. v. Vacuum Tanks, Inc., 975 F.2d 1130,
1133 (5th Gr. 1992); see also Lafarge Corp. v. Hartford Cas. Ins.
Co., 61 F.3d 389, 402-03 (5th Gr. 1995).
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the court in Prudential Ins. Co. v. Burke,* the purpose of the

exceptions now codified at 8 38.006 is “to exclude only those
clains agai nst insurance conpanies where attorney’'s fees [are]
al ready available by virtue of other specific statutes.”*

G ven these divergent interpretations of Dairyland County and

the | ess-than pellucid provisions of the Texas Code that bear on
this issue, we conclude the nost principled solution to the issue
is to ask the Suprenme Court of Texas, by certified question, to
explain the proper interpretation of Chapter 38 of the Texas G vil
Practi ce and Renedi es Code as they apply to the facts of this case.
We retain jurisdiction over this appeal for the limted purpose of
i npl enmenting the answer, if oneis forthcomng; or, if no answer is

supplied, then for the purpose of deciding this question oursel ves.

[ 11
Concl usi on

We perceive a clearly reconcil able dichotony, not a tension,

resulting fromthe distinction between the Maupin and O kin |ines

of Texas cases: In the fornmer, the danage-causing acts of the
tortfeasor are either actually or legally deenmed to be
43614 S. W 2d 847 (Tex. App. —Texarkana), wit ref’d n.r.e.,

621 S.W2d 596 (1981).
4“1 d. at 850.
20



intentionally harnful; in the latter, the acts that are perforned
intentionally are not intended to cause harm but do so as the
result of negligent performance of those acts. As in the instant
case, both types of tortious acts frequently occur in the
performance of a contract; the difference lies in the way that the

obligor perfornms. An obligor who intends his performance to result

in damage —or, one who commits an act that is legally deened to
constitute an intentional tort —is a Maupin tortfeasor. On the

ot her hand, an obligor who intends his performance to be correct,
but who negligently falls short of the appropriate standard and
causes unintentional damage, is an Okin tortfeasor. Had the only
all egations against CEl accused it of knowingly and wllfully
choosing and using the substandard material that damaged the
pavi ng, and doing so to cut corners or gain unearned profit, CE
woul d be a Maupin tortfeasor. As T&S' s all egations against CEl
i ncl ude negligence, however, CEl is an Okin tortfeasor.

CEl adduced sufficient summary judgnent evi dence to show t hat
T&S s conplaint contains allegations of property damage caused by
an accident and thus, under the policy, by an “occurrence.” This
shifted the burden to Maryland to show that one or nore its policy
exclusions apply, and Maryland failed to neet that burden. Thus
Maryland has a duty to defend GEI in the wunderlying suit.
Accordingly, we (1) reverse the district court’s grant of sunmmary
judgnent in favor of Maryland; (2) render summary judgnent in favor
of Grapevine; (3) remand the case for the district court to admt
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and consi der evidence regardi ng the damages that CGEl incurred as a
result of Maryland s breach, and to fashi on an appropriate renedy;
and (4) retain jurisdiction for the Iimted purpose of determ ning
whether CElI is entitled to recover attorney’s fees incurred in
pursuing this action.

REVERSED, RENDERED in part, and REMANDED in part; limted
jurisdictionretained for future determ nati on whet her Appellant is

entitled to attorney’ s fees.
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