IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-10838

JOSE MENDOZA; MARALI CORP
Plaintiffs - Appell ees-Cross-Appell ants,
VERSUS

COVBAT CORPORATI ON,
formerly known as Conmuni cations Satellite Corporation,

Def endant - Appel | ant - Cross- Appel | ee.

Appeals fromthe United States District Court
for the Northern District of Texas

February 3, 2000
Before DAVIS, JONES, and MAG LL," G rcuit Judges.

MAG LL, G rcuit Judge:

The principal issue in this appeal is whether a broker can
recover an ex contractu conm ssion on a procuring cause theory
under the prevention doctrine in the absence of bad faith on the
part of the seller. In this case, a witten agreenent between Jose
Mendoza (Mendoza) and COVSAT Corporation (COVBAT) expressly
condi ti oned Mendoza's right to a conm ssion upon a sal e bei ng nade

either before or within ninety days after his termnation. Wen

" Gircuit Judge of the Eighth Gircuit, sitting by designation



COVBAT refused to pay Mendoza a conm ssion for a sale nmade nearly
one year after Mendoza's term nati on, Mendoza commenced t he present
action agai nst COMSAT. Despite finding that COVSAT did not breach
t he covenant of good faith and fair dealing, the jury | ooked beyond
the witten agreenent and awarded Mendoza $1, 000, 000 because he
procured a ready, willing and able buyer for COVSBAT s donestic
satellite system The district court reforned the jury award to
$3, 054, 454. 66, the anpunt to which Mendoza woul d have been entitl ed
to under his representative agreenent had the sale occurred either
before or within ninety days after his term nation.

We believe that the jury's finding that COVSAT did not breach
the covenant of good faith and fair dealing precludes recovery on
a procuring cause claimunder the prevention doctrine. Thus, we
reverse and vacate the district court's order insofar as it awards
Mendoza j udgnent.

| .

COVBAT builds and operates satellite-based comuni cations
systens. Inits effort to recruit foreign buyers, COMSAT assigns
sales representatives to territories in different parts of the
wor | d. On April 16, 1986, COVSAT and Mendoza entered into a
representative agreenent (Representative Agreenent)i n whi ch Mendoza
agreed to narket COVBAT' s products to the Cbdte d'lvoire. The
Represent ati ve Agreenent expressly conditioned Mendoza's right to

a comm ssion upon a sale being nade either before or within ninety



days after his termnation.! On January 6, 1989, the parties
anended Mendoza's conm ssion rate, but did not expressly abrogate
or alter the ninety-day extension period during which Mendoza woul d
be eligible for comm ssions on post-term nation sales. As anended,
the Representative Agreenent provided Mendoza with the right to an
8% conmm ssion for any contract awarded to COMSAT as a "direct
result" of his efforts.

Mendoza initiated his marketing efforts by contacting the
| vorian M nister of Post and Tel egraph, Aka Bonny (Aka)in 1985.
Aka imedi ately expressed interest in acquiring a new tel ephone
systemto enhance the prestige of his office. In Cctober 1986, Aka
recei ved approval to purchase two satellite earth-stations for his
department from COMSAT in the amount of $3,000,000. For his part
in these sal es, Mendoza received conmm ssions totaling $500, 000.

Foll ow ng these sales, Mendoza and COVSAT focused their
efforts towards securing a contract for the sale of a donestic
satellite system (Donsat system to the Coéte d'lIvoire

Specifically, Mendoza and Aka orchestrated an $80, 000, 000 Domnsat

1'n relevant part, the Representative Agreenent reads:

If either party termnates this Agreenent in accordance

wth this Article and within ninety (90) days of the term nation
date sales are nade in the Territory as a result of a quote nade by
t he Representative or [ COMSAT] prior to the term nation date, such
sales shall count for a commssion which shall be negotiated
bet ween the Parties invol ved; provided, however, that no conm ssi on
shal |l be due regarding sales in violation of the representations
set forth in Article |11



package with five conponents, including: 1) a phone system for
Aka's departnent, 2) a radio-based security network for the
M ni ster of Defense, 3) a national radio-tel evision network for the
M ni ster of Communi cations, 4) a tel ecomruni cati ons network | i nki ng
the Cote d'lvoire to its enbassies in other West African countri es,
and 5) a distribution system for foreign television in the Cote
d' lvoire. Much to Mendoza's chagrin, Ivorian politics and
econom cs hanpered his ability to sell the Donsat project to
| vorian officials. Despite approximately five years of effort,
Mendoza failed to persuade Ivorian officials to purchase COVBAT s
$80, 000, 000 Donsat package.

In June 1990, COMBAT al erted Mendoza that he was going to be
termnated for |lack of progress. Upon hearing this news, Mendoza
prom sed progress and asked for an additional thirty days to cl ose
the deal . COVBAT gave Mendoza an additional six nonths, a tine
during whi ch Mendoza adm ts not hing positive occurred. On Cctober
23, 1991, COVBAT notified Mendoza by letter that the Representative
Agreenment would be termnated in ninety days on January 21, 1992.
Foll ow ng Mendoza's term nation, COVSAT took several actions
designed to secure a sale to the Cdte d'lvoire. In May 1992
COVBAT hired a new sal es representative, Loum D agne, an |lvorian
busi nessman and professor with substantial governnent contacts.
Next, COVBAT attenpted to nute French resistance to the project by

entering into a strategic partnership wth the French



t el econmuni cations giant, Alcatel.? |In May 1992, COVSAT nade a new
bid on the television distribution system which invited the Cbte
dlvoire to select from a radio-television "shopping list."
COVBAT's efforts succeeded in securing a sale for a nuch |ess
anbitious project than the one Mendoza marketed to Cote d'lvoire
of ficials. Approxi mately one year after Mendoza's term nation
became effective, COVSAT nmade a sale to the Cote d'|Ivoire val ued at
approxi mat el y $38, 180, 683. 31. Mendoza was not paid a comm ssi on on
this sale.

On July 21, 1993, Mendoza brought suit agai nst COVBAT for a
comm ssion allegedly earned as the result of having procured a
contract for the sale of COVSAT's Donsat system Mendoza' s
conplaint alleged the followng causes of action: 1)breach of
contract, 2) breach of the inplied contractual covenant of good
faith and fair dealing, 3) conspiracy to tortiously interfere with
contract, 4) procuring cause, and 5) breach of good faith and fair

dealing. The district court granted COVBAT' s notion for summary

2The Cbdte d'lvoire has historically mmintained very close
relations with France, having been a French colony until recently
in this century. The Cdte d'Ivoire's first president, Félix
Houphouét - Boi gny, negoti ated i ndependence from France on August 7,
1960, yet nmaintained a pro-French authoritarian reginme until he
died in 1993. One office always controlled by French interests is
the Gand Traveaux, or Mnister of Large Public Wrks. Mendoza
testified at trial that "all of M. Aka's work comes under the
auspi ces of the Grand Traveaux." In his brief, Mendoza admts that
the Grand Traveaux was an "eneny . . . who would have preferred to
see [the] contract go to the French." (Appellee's Br. at 14-15)
Mendoza' s concedes that Al catel and the Grand Traveaux were cl osely
aligned and determned to prevent the contract from going to
COVBAT. (Appellee's Br. at 15)



j udgnent on Mendoza's clains for breach of contract and breach of
good faith and fair dealing, and submtted the remaining three
clains to the jury. The jury found that COVSAT neither breached
the inplied covenant of good faith and fair dealing nor conspired
totortiously interfere with Mendoza's contract. However, the jury
found Mendoza entitled to a conm ssion on his procuring cause claim
and awar ded hi m$1, 000, 000. The district court refornmed the jury's
award to $3,054,454.66 to reflect the 8% comm ssion specified in
the Representative Agreenent.

On appeal, COVSAT argues that 1) the jury's finding of
procuring cause was not supported by sufficient evidence, 2)
recovery under the prevention doctrine is barred by the express
ternms of the parties' Representative Agreenent because COVBAT did
not breach the covenant of good faith and fair dealing, and 3)
Mendoza's failure to nove for a directed verdict on the issue of
damages prohibited the district court's reformation of the jury
awar d. Mendoza cross-appeals, arguing that the district court
erred in 1) granting COMSAT summary j udgnent on Mendoza's breach of
contract claim 2) granting COVSAT summary judgnent on Mendoza's
remedy under the Texas Sales Representative Act (TSRA), and
3)refusing to deem undenied avernents contained in Mendoza's
anended conpl aint as adm ssions and grant Mendoza judgnent as a
matter of |aw.

Because we find that the jury's finding that COVSAT did not



breach the covenant of good faith and fair dealing precludes
recovery on a procuring cause claimunder the prevention doctrine,
we reverse the decision of the district court insofar as it awards
Mendoza judgnent. W do not reach the other issues COVSAT raises
on appeal. W affirmall orders and rulings from which Mendoza

Ccross- appeal s.

.

COVBAT's primary claimis that the Representative Agreenent
expressly precludes recovery under the comon | aw procuring cause
principle. 1n short, COVSAT contends that the parties contracted
around procuring cause by substituting a fixed ninety-day tine
period during which Mendoza could receive a conmm ssion for any
post-term nation sale made as a direct result of his efforts
COVBAT argues that this condition controls unless it sonehow
wrongful ly prevented the sale frombei ng nade wi thin the ninety-day
time period. This case requires us to analyze the relationship
bet ween the prevention doctrine and the procuring cause principle
under District of Colunbia |law?

Under District of Colunbia law, in the absence of a

conditional contract, a broker of a sale is entitled to receive a

5The parties agreed at oral argunent that the issues of
procuring cause and breach of contract are controlled by D strict
of Col unbia |aw Mendoza contends that his clains for danages
under the TSRA is controlled by Texas | aw.
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comm ssi on when the broker procures a buyer who is ready, wlling
and able to effect the purchase on the terns stipulated by the

seller. See Dale Denton Real Estate, Inc. v. Fitzgerald, 635 A 2d

925, 928 (D.C. 1993) (noting that "application of the 'procuring
cause' principle 'presupposes the existence of a valid and

uncondi ti onal contract.

"")(quoting Krebs v. Mrgan, 143 A 2d 518,
519 (D.C. 1958)). Mbreover, the parties' failure to consunmate the

sal e does not defeat the broker's right to comm ssion "' where such

failureis attributable to the fault or m sconduct of the seller."'"

Mke Palm Inc. v. Interdonato, 547 A 2d 1016, 1020 (D.C. 1988)

(quoting GI1I v. Anerican Security Corp., 209 A 2d 629, 631 (D.C

1965)) (enphasis added). The seller is entitled, however, to make
the broker's enploynent contingent upon any |lawful condition to

whi ch the parties consent. See Fitzgerald, 635 A 2d at 928. Thus,

in determning whether a broker is entitled to a comm ssion for
procuring a ready, willing and able buyer, District of Colunbia
courts first look to the parties' agreenent for any conditions
i nposed on the broker's right to a commssion. See id. |If the
agreenent contains such a condition, District of Colunbia courts
| ook to see whether the condition was fulfilled. See id.

Parties may condition a broker's right to a conm ssion upon

consunmation of sale* rather than nerely procuring a ready,

“District of Colunbia courts have denbnstrated a consi derabl e
reluctance tointerpret the terns "sell" or "sold" so as to enpower
a seller wwth the right to defeat a broker's right to a comm ssion

(continued...)



wlling and able buyer. See Reiman v. International Hospitality

G oup, 558 A 2d 1128, 1132 (D.C. 1989). In this case, the
Represent ati ve Agreenent expressly conditioned Mendoza's right to

post-term nati on conm ssions upon a sale being made either before

(...continued)

because a sal e was not consummated. See, e.qg., Mke Palm Inc. v.
| nt erdonato, 547 A . 2d 1016 (D.C 1988). In Interdonato, for
exanpl e, the rel evant provisions of the agreenent provided that the
broker would "undertak[e] to find a purchaser for [the seller's
restaurant], whereupon a comm ssion of ten percent would be paidto
the broker if the restaurant was sold." 547 A 2d at 1018 (enphasi s
added) . Al t hough the broker found a buyer who was wlling to
purchase the restaurant on the seller's terns, the seller refused
to conpl ete the sal e because an unrel ated prior agreenent prevented
the seller from making the sale until a later date. Id. The
broker's agreenent contained no nention of this alleged tine-
constraint. The broker brought suit under the procuring cause
principle. The District of Colunbia Court held that in the context
of listing agreenents, "sell" neans sonething less than full
consummat i on of transaction because the owner retains the right to
reject any offer even though it neets the terns of the agreenent.
Id. at 1021.

Interdonato is distinguishable from the present case for
several reasons. First, as opposed to Interdonato, the parties in
this case expressly conditioned Mendoza's right to a comm ssion
upon a sal e bei ng made either before or within ninety-days after of
his termnation. Thus, the issue is when, not if, a sale was nade

to the Cote d'lvoire. |In this case, the sale was not consummated
until approximately one year after Mendoza's ninety-day extension
period expired. Second, in this case, Mendoza's testinony

i ndi cates that he clearly understood that his right to a comm ssion
was conti ngent upon a sal e being consunmated within the ninety-day

period. In |Interdonato, however, the broker apparently had no i dea
that a prior agreenent restricted the restaurant owner's ability to
sell the restaurant before a certaintinme. In other words, inthis

case, interpreting the term"sale" to nean ultimte consummtion
does not frustrate the parties' intentions. Finally, Interdonato
was deci ded under a straight-forward procuring cause analysis with
no reference to the prevention doctrine. In this case, the
critical issue is whether procuring cause can cone into play under
the prevention doctrine in the absence of bad faith on the part of
the seller.




or wwthin ninety days followng his termnation. This condition
never occurred.

On Qctober 23, 1991, COVBAT notified Mendoza by letter that
the Representative Agreenent would be termnated in ninety days on
January 21, 1992.° Mendoza's testinobny indicates that he clearly
understood that a sale had to be made before January 21, 1992, for
himto be paid a conm ssion. Because COVBAT did not nake a sale
until approximately one year after Mendoza's ninety-day extension
period expired, Mendoza was not entitled to a conm ssion under the
ternms of the Representative Agreenent.

L1l
A

The district court allowed the jury to go beyond the four
corners of the Representative Agreenent by submtting Mendoza's
procuring cause issue to the jury. The District of Col unbia Court
of Appeals has specifically noted that "[t]he application of the

"procuring cause' principle 'presupposes the existence of a valid

and unconditional contract.'" Dal e Denton Real Estate, Inc. V.

Fitzgerald, 635 A 2d 925, 928 (D.C. 1993) (quoting Krebs v. Mrgan,

143 A 2d 518, 519 (D.C. 1958)) (enphasis added). This case,

The parties disagree on the effective date of ternination.
COVBAT contends January 21, 1992 was the effective date, while
Mendoza's brief suggests that the effective date was February 15,
1992. Because the parties did not consummate the sale until nearly
one year after either alleged effective date, we find this issue
immterial to the present appeal.

10



however, involves a witten agreenent wherein the parties expressly
condi ti oned Mendoza's right to a conm ssion upon a sal e bei ng nade
either before or within ninety-days followng his termnation. 1In
ot her words, the parties replaced comon | aw procuring cause with
a fixed tinme period during which Mendoza coul d recei ve a comm ssi on
for any sale nade as a "direct result"” of his efforts. W nust
deci de whether this condition should control unless COMSAT acted
wongfully to prevent its occurrence.?

As a general rule, if a contract expressly conditions the duty
to perform upon the occurrence of a specified event, the duty to
perform does not arise until that condition occurs. The doctrine
of prevention is a well-recognized exception to this rule. This
doctrine provides that when a promsor wongfully prevents a
condition fromoccurring that condition is excused. According to
the Restatenent of Contracts, the prevention doctrine is subsuned
under the duty of good faith and fair dealing.

The obligor's duty [of performance] is not discharged if

occurrence of the event (a) is the result of a breach by

the obligor of his duty of good faith and fair dealing,

or (b) could not have been prevented because of

inpracticability and continuance of the duty does not
subject the obligor to a materially increased burden.

Rest at enent (Second) Contracts 8 230 (1979) (enphasis added). The

ln Facchina v. Sullivan, 109 A 2d 581 (D.C. 1954), a case
heavily relied upon by Mendoza, the District of Colunbia Court of
Appeal s hel d that the i ssue of good faith was i nmaterial to whether
a broker was entitled to a comm ssion under the procuring cause
doctrine. Mendoza's reliance is m splaced because Facchi na di d not
i nvol ve an agreenent where the parties consented to inpose a
condi tion upon the broker's right to a conm ssion.

11



Restatenent viewis consistent with District of Colunbia |aw. See

Reiman v. International Hospitality G oup, 558 A 2d 1128, 1132

(D.C. 1989). In Reiman, the District of Colunbia Court of Appeals
suggested that wongful conduct, as opposed to sone |ess cul pable
formof fault, is a prerequisite to application of the prevention
doctri ne:

Al t hough the party who promses to pay the broker's
comm ssion can nmake its performance contingent upon the
consunmation of the sale between the seller and the
buyer, or any other lawful condition to which the parties
agree if the prom sor wongfully prevents the occurrence
of that condition, then the condition is excused.

Id. (enphasis added). Using slightly different |anguage, D strict
of Col unbia courts have simlarly observed that "if the failure to

fulfill a condition is attributable to the fault or m sconduct of

the seller, then the broker may be entitled to a comm ssion
provi ded he can show that he was the procuring cause of the sale.”
Fitzgerald, 635 A 2d at 928 (enphasi s added).

Mendoza argues that a show ng of bad faith is not required to
trigger application of the prevention doctrine under District of
Colunbia law. W are not persuaded. Before a broker can escape
the express conditions of a contract, the broker nust prove that
the seller acted wongfully to prevent the broker fromreceiving a

comm ssion under the terns of a contract. See id.:; Reimn, 558

A 2d at 1132. In other words, the jury should not have been
allowed to consider comon |aw procuring cause unless it first

found that COVMSAT wongfully denied Mendoza a comm ssion by

12



preventing a contractual condition from occurring.
B
After dismssing Mendoza's breach of contract claim?’ the
district court submtted Mendoza's procuring cause claimto the
jury. The district court first instructed the jury as foll ows:

The Jlaw inplies a duty of good faith and fair

dealing in the contract between the def endant COVBAT and
plaintiffs Jose Mendoza and MarAli Corporation.
This duty of good faith and fair dealing prevents a party
from evading the spirit of the contract, wllfully
rendering i nperfect performance, or interfering wth the
ot her party's perfornmance.

You may find a breach of the duty of good faith and

fair dealing under the above definition if you find that

either of the follow ng occurred:

1. if COVBAT termnated Plaintiffs' representative
contract for the purpose of depriving Plaintiffs of

comm ssions for work already done; or

2. if COVBAT intentionally delayed in making a sale

to the Ivory Coast or agreed to a |l apse in negotiations

wth the Ivory Coast with the intent that the sal e occur

after Plaintiffs' right to a conm ssion under the terns

of the contract had expired.

The district court bundled this instruction with a definition
of "procuring cause" and instructed the jury that it coul d consi der
the procuring cause issue only if it found that Mendoza breached
the duty of good faith and fair dealing. The jury found that
COVBAT did not breach this duty.

In a conpletely separate instruction, the district court

‘Mendoza appeals the district court's granting of summary
judgnent on his breach of contract claim W find this appea
meritless and affirm the district court's grant of sunmary
j udgnent .

13



instructed the jury that it could find in favor of Mendoza under
t he procuring cause doctrine regardl ess of whet her COVSAT acted in
bad faith to prevent Mendoza fromreceiving a conm ssion under the
terns of the Representative Agreenent:?®
Under the doctrine of procuring cause, sales
representatives are entitled to comm ssions even after
their representative contracts expire if they were the
procuring cause of a sale that was ulti mately consunmat ed

and if the seller hindered or prevented the consummati on

of the sale prior to the termnation of the

representative contract.

COVBAT argues that the district court erred in giving this
instruction. W agree. In this case, the jury specifically found
that COVSBAT did not violate its duty of good faith and fair
dealing. Under both the Restatenent and District of Colunbia law,
an opposite finding is necessary before a broker can disregard
conditions clearly expressed in the representative agreenent and
recover an ex contractu conm ssion.

L1l

For the foregoing reasons, we reverse and vacate the judgnent
bel ow i nsofar as it awards Mendoza judgnent on his procuring cause
claim Based on our decision, we need not reach the other issues

COVBAT rai ses on appeal. After careful consideration of the issues

Mendoza raises in his cross-appeal, we affirmthe district court's

W reject Mendoza's argunment that the terns "hindered or
prevented" should be interpreted to nean sone form of "wongfu
conduct." The terns "hindered or prevented" can al so enconpass
conpl etely i nnocent behavior insufficient totrigger application of
the prevention doctrine.

14



rulings in their entirety without further coment.
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