UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-10716

UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,

VERSUS
ALFRED E. BREMERS; LEON W SNEARLY, also known as Butch Ji Alish

Tasen; ROBERT W STEWART, I11,

Def endants - Appel |l ants.

Appeals fromthe United States District Court
for the Northern District of Texas

Novenber 9, 1999

Before POLI TZ, DeMOSS, and BENAVIDES, G rcuit Judges,
DeMOSS, Circuit Judge:

This is a consolidated direct appeal by three co-defendants,
Alfred E. Brenmers (“Breners”), Leon W Snearly, aka Butch Ji Alish
Tasen (“Snearly”), and Robert W Stewart, IIl (“Stewart”), fromthe
j udgnent s and sentences entered by the United States District Court
for the Northern District of Texas, Judge John H MBryde,
presiding. Anong the nunerous issues raised by each defendant on
appeal is a claim by each that the district judge committed

reversible error by failing to recuse hinself fromtheir cases.



We agree, and because we find, for the reasons which follow that
the district judge should have recused hinself, we vacate each
defendant’s conviction and sentence and remand for a new
consolidated trial before a different district judge. Qur holding
in this regard renders the defendants’ various other issues on
appeal noot, and with the exception of Stewart’s contention that
the district court erred in failing to grant his notion for relief
from prejudicial joinder, those issues are not addressed by this
opi ni on.
| . Background

The three defendants were naned, along with Janes L. Cox
(“Cox™), in a 22-count indictnment returned in the Fort Wrth
Division of the Northern District of Texas on Septenber 17, 1997.
The schene to defraud alleged in that indictnent charged Breners,
Cox, Snearly, and Stewart w th defrauding individuals by inducing
themto invest nonies in fraudulent gas and oil prograns, for a
period of time spanning from 1990 to 1993. Al tolled, investors
t hroughout the United States and Europe i nvested nearly $10, 200, 000
in the defendants’ oil and gas prograns.

Wth respect to the indictnent returned against the
def endants, counts one through six charged all four co-defendants
with mail fraud, in violation of 18 U S.C. § 1341; counts seven
t hrough nineteen charged all four co-defendants with causing the
transportation of stolen securities in interstate commerce, in
violation of 18 U S.C. 8§ 2314; and counts twenty and twenty-one
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charged Breners and Cox wth noney |aundering, in violation of 18
US C 8 1956(a)(1)(B)(l). The indictnent also charged that the
nanmed defendants ai ded and abetted the of fenses charged in counts
one t hrough twenty-one. Cox was al so charged i ndividually in count
twenty-two with noney | aundering. Cox pleaded guilty to count one
of the indictnment, and pursuant to a plea and cooperation
agreenent, he agreed to testify on behalf of the governnent at the
jury trial of Breners, Snearly, and Stewart.

On Septenber 18, 1997, the district court appointed the
Federal Public Defender to represent Breners. Assistant Federal
Publ i c Def ender Peter M chael Fleury accepted the appoi nt nent and
appeared before Judge McBryde on Breners’ behalf for his initial
appear ance hearing. On Septenber 26, 1997, Assistant Federal
Publ i ¢ Def ender Douglas C. Greene appeared on Breners’ behalf for
his arrai gnnent. No formal substitution of counsel was nade a
matter of record, however the record reveals that G eene becane
Breners’ trial counsel fromthat point forward.

During the nonths of August and Septenber 1997, several of
Greene’ s col | eagues in the Federal Public Defender’s office offered
testinony against Judge MBryde before a special investigatory
commttee of the Fifth Crcuit Judicial Council. See In re:

Matters lInvolving United States District Judge John H. MBryde,

Under the Judicial Conduct and Disability Act of 1980, No. 95-05-

372-0023 (Jud. Council 5th Gr. Dec. 31, 1997), aff’d, No. 98-372-



001 (Jud. Conf. U S. Sept. 21, 1998). Greene did not hinself
of fer testinony agai nst Judge McBryde, however, Ira Kirkendoll, the
Federal Public Defender for the Northern D strict of Texas, and
Paul Stickney, who was Geene’'s imediate supervisor, did.
Addi tionally, Peter Fleury, who had appeared before Judge MDBryde
on behalf of Breners on at |east one occasion, also offered
testi nony agai nst Judge MBryde.

On February 2, 1998, Breners noved Judge McBryde to recuse
himself from the case pursuant to 28 U S. C. 8 455(a) and on the
basis that a reasonable person, knowing all of the facts and
ci rcunst ances, woul d have questi oned Judge McBryde’'s ability to sit
inpartially as the judge in Brenmers’ crimnal trial. On
February 9, 1998, the governnent filedits witten response i n non-
opposition to the notion for recusal, stating that it believed
“such notion is well-taken, and should be granted.”

On the very day the governnent expressed its non-oppositionto
Bremers’ notion for recusal, the Judicial Council issued an order
directing the Clerk of the Court for the Northern District of Texas
to reassign to a judge ot her than Judge McBryde each of those cases
designated in Attachnent “B” thereto because at |east one of the
attorneys listed in Attachnent “A’ thereto was involved in such
cases. On February 10, 1998, Chief Judge Jerry Buchneyer of the
Northern District of Texas, entered a special order, pursuant to
the Council’s February 9 order, transferring all of the Attachnent
“B’” cases fromthe docket of Judge McBryde to the docket of Judge
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Terry R Means. The sane day, Chief Judge Buchneyer entered an

anended special order indicating that the case of United States v.

Breners, 4:97-CR-0111, was not transferred because it did not
i nvol ve an Attachnent “A” attorney. The anended order again
transferred all Attachnment “B’ cases to Judge Means, however, the
Attachnent “B” acconpanyi ng the anended special order omtted the
Breners case. This is best explained by the fact that on February
11, 1998, G egory A Nussel, Secretary to the Judicial Council
transmtted to Chief Judge Buchneyer an anended Attachnent “B’
which reflected the anended |ist of cases provided the Council by
the district clerk’s office.

On February 10 and 11, 1998, Judge McBryde sent two nenoranda
to Chief Judge Buchneyer in which he expressed his “urgent need of
informati on” regarding the Breners case. |In his nenoranda, Judge
McBryde characterized the Judicial Council’s February 9 order as
“unl awful ,” but conceded that he was bound by it; he al so requested
clarification as to whether he would be permtted to continue
presi ding over the Breners case, suggesting that he would be “gl ad
to do so.” In either event, Judge MBryde expressed his concern
t hat the unopposed notion for recusal needed to be addressed as the
Breners trial was set for February 17, 1998.

Chi ef Judge Buchneyer responded to Judge McBryde on February
11, 1998, informng himthat the Attachnent “A’ attorney, Peter
Fleury, had only nmade an initial appearance for Breners and was
replaced by Doug Greene, and as a result, the Judicial Council had
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approved the substitution of the anended Attachnent “B” which was
provided by the district clerk’s office and which excluded the
Breners case. Thus, Judge McBryde was to retain the Breners case.

Upon being so advised, Judge McBryde entered an order in the
Breners case the follow ng day, February 12, 1998, expl ai ni ng why
he was going forward with the handling of the case. He noted his
assunption that “the Judicial Council does not interpret its order
as prohibiting [Judge MBryde] from participating in any action
sinply because an attorney listed in the Attachnment A supervises an
attorney who is currently providing representation to a party to
the action.” Judge McBryde ordered that any party contendi ng that

he shoul d not preside was to file, by 3:30 p.m that afternoon, “a
docunent nmaki ng known her or his position on that subject, spelling
out specifically the reasons why such position is being taken by
that party, all facts relied upon. . . , and all legal authorities
relied upon . . . in support of that position.” Judge MBryde
further advised that the failure to tinely do so woul d be deened a
wai ver of any objection to his presiding over the case, and he set
a hearing for the follow ng norning, Friday, February 13, 1999, at
8:30 a. m

The day of February 12, 1998, was a busy one in the district
clerk’s office. At 11:43 a.m, defendant Stewart filed a notion
for recusal and for continuance. Upon his receipt thereof, Judge
McBryde entered another order requiring all parties to file their
response to Stewart’s notion by 3:30 p.m that afternoon. At 3:09
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p.m, the governnment filed its opposition to Stewart’s notion. At
3:35 p.m, Breners renewed his notion to recuse and joined in
Stewart’s notion. And at 3:47 p.m, defendant Snearly filed his
nmotion for recusal.

At the hearing on the notions for recusal, the governnent,
through three separate attorneys, expressed its agreenent wth
Breners’ notion for recusal. At one point during Judge MBryde’s
questioni ng of the governnent regarding its position, the foll ow ng
col | oquy occurred:

THE COURT: And is your office telling nme that if you were

to be successful inthe trial of this case that you woul d

stipulate in an appeal by any of the defendants that

error was conmmtted?

MR. BARTA: W would have to look at that in totality of

facts, but thereis certainly a chance that we woul d have

to make a confession of error, yes, sir.

THE COURT: In other words, there’s a possibility that if

| were to go forward with the trial of this case, that

the governnent would stipulate error if a defendant

appeal ed from an adverse judgnent in this case.

MR. BARTA: That is correct, Your Honor.

Despite the governnment’s agreenent with the nerits of Breners
nmotion for recusal, Judge McBryde nonethel ess overruled all of the

nmotions for recusal stating that he had “a legal obligation to

preside” and “no obligation to recuse in this case.”! On the date

! The record indicates that Judge MBryde' s deneanor at this
heari ng, was obviously defensive. |In response to the governnent’s
reference to the “general order addressing cases in which you were
recused,” Judge McBryde responded, “lI haven’t been recused in any
case, M. Barta. | hope you understand that. There’s an order
that | wll not participate in certain cases. |Is that the order
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of the hearing, he entered two separate orders denying Breners’ as
well as both Stewart’s and Snearly’s notions for recusal.

Trial commenced several days |ater on February 17, 1998.
During the trial, the governnent waived counts five, six, and
thirteen. And on February 24, 1998, the jury returned its verdict,
finding each of the three defendants guilty on at | east sone of the
charged counts of the indictnent. Specifically, the jury found
Breners guilty as to all counts, it found Snearly guilty of five
counts of transportation of stolen securities (counts eight through
el even, and fourteen), and it found Stewart guilty of six counts of
transportation of stolen securities (counts seven through twel ve).

On May 29, 1998, Breners was sentenced by Judge McBryde. He
received a 121-nonth aggregate termof inprisonnent and was ordered
to pay restitution in the anmount of $6, 737, 077.

On August 28, 1998, Snearly was sentenced by Judge MDBryde.
He received a 46-nonth aggregate term of inprisonnment and was
ordered to pay restitution in the anmount of $4, 963, 647.

Also on August 28, 1998, Stewart was sentenced by Judge
McBryde. He received a 41-nonth aggregate termof inprisonnent and
was ordered to pay restitution in the anount of $5, 379, 246.

1. Recusal
The three def endants appeal Judge McBryde' s refusal to recuse

hi msel f pursuant to 28 U . S.C. § 455(a), contending that he abused

you're referring to?”



his discretion in finding that a reasonabl e person know ng all of
the circunstances of this case woul d not question his inpartiality.
The defendants seek to have their convictions vacated and to have
their cases remanded for a new trial before a different district
j udge.

Title 28, United States Code, section 455(a) governs the
def endants’ recusal notions and requires that “[a]ny justice, judge
or magi strate of the United States shall disqualify hinself in any
proceeding in which his inpartiality maght reasonably be
questioned.” |d. Since the goal of section 455(a) is to avoid

even the appearance of inpropriety, see Liljeberg v. Health Svcs

Acqui sition Corp., 486 U S. 847, 860 (1988), recusal may well be

requi red even where no actual partiality exists. See Hall v. Snal

Busi ness Adm n., 695 F.2d 175, 178 (5th Gr. 1983). A notion for

recusal is conmtted to the discretion of the district judge, and
the denial of such a notion will only be reversed upon the show ng

of an abuse of such discretion. See United States v. Anderson, 160

F.3d 231, 233 (5th Gr. 1998).

Qur Gircuit has recogni zed that section 455(a) clains are fact
driven, and as a result, the analysis of a particular section
455(a) claim nust be guided, not by conparison to simlar
situations addressed by prior jurisprudence, but rather by an
i ndependent exam nation of the unique facts and circunstances of

the particular claimat issue. See United States v. Jordan, 49




F.3d 152, 157 (5th Cr. 1995). Thus, if a reasonable nman,
cogni zant of the relevant circunstances surrounding a judge’'s
failure to recuse, would harbor legitimte doubts about that
judge’s inpartiality, then the judge should find that section
455(a) requires his recusal. See Anderson, 160 F. 3d at 233 (citing

In re Faul kner, 856 F.2d 716, 721 (5th Cr. 1988)). Consequently,

a district judge's failure to recuse hinself in such circunstances
woul d constitute an abuse of discretion.

At first blush, our decision in United States v. Vadner, 160

F.3d 263 (5th Gr. 1998), would seem to control our analysis of
Judge McBryde’s denial of Breners’ notion for recusal. But, upon
further analysis, the additional unique factual circunstances of
this case convince us that reliance on a conparison to the simlar
situation involved in Vadner, would be, as we stated in Jordan,
I nappropri ate. In Vadner, we held that Judge MBryde was not
required to recuse hinself sua sponte nerely because Vadner’s
attorney, the sanme Doug G eene representing Breners, worked in the

Federal Public Defender’s office with |l awers who testified agai nst

Judge McBryde in hearings before the Judicial Council. I n Vadner,
we went on to say that, irrespective of the untineliness of
Vadner’s notion for recusal, “we reject the suggestion that the

mere fact that several attorneys with the Federal Public Defender’s
office offered testi nony adverse to Judge McBryde . . . constitutes

such an inherent and pervasive specter of inpartiality that any
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tinme alawer fromthe sane office appears in Judge McBryde' s court
Judge McBryde's failure to recuse hinself sua sponte would be
error.” Vadner, 160 F.3d at 264. Additionally, it bears
mentioni ng that no notion for recusal of Judge McBryde was fil ed at
the trial level in Vadner’s case, and the i ssue was raised only on
appeal .

Qur decision in Vadner did not address the situation which is
before us in this appeal; that is, a situation wherein the
governnent effectively joined in Breners’ notions for recusal which
were tinely filed. Indeed, Breners’ first notion was filed prior
to the Judicial Council’s order directing the transfer of |isted
cases fromJudge McBryde’'s docket, including the Breners case, due
to the appearance of partiality which would acconpany Judge
McBryde' s continued involvenent in cases in which a testifying
attorney had appeared, was appearing, or would appear wthin a
period of three years.

We hold that on the facts of this case, Judge MBryde abused
his discretion and reversibly erred by failing to recuse hinself
from Breners’ case. We conclude that a reasonable person,
cogni zant of all the circunstances of this case as they existed at
the time Breners’ notions for recusal were filed, would harbor
doubts as to Judge McBryde's inpartiality, especially where those
circunstances include: (1) the fact that all parties, includingthe
governnent, agreed that recusal was required; (2) the fact that the
Fifth Grcuit Judicial Council’s February 9 order suggested that
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Judge McBryde’s own col |l eagues believed that there would be at
| east an appearance of inpartiality if Judge MBryde were to
continue presiding over a case involving any of the attorneys
listed in Attachnent “A”; (3) the fact that one of the Attachnent
“A’ attorneys who testified against Judge MBryde, Peter Fleury,
had appeared before Judge MBryde on at |east one occasion on
behal f of Breners in this case; (4) the fact that Breners’ case was
the only case |isted on Attachnent “B’ that Judge MBryde was abl e
to retain on his docket; (5) the fact that Judge McBryde' s ability
to retain that case arose exclusively from a m sunderstandi ng
concerning Peter Fleury' s involvenent in the case; and finally, (6)
the fact that Bremers’ case went to trial wthin one week of the
Council’s ori gi nal or der forbidding Judge McBryde from
participating in the case. In |light of the inpassioned atnosphere
surrounding entry of the Council’s order, the reassignnent of
cases to other judges, Judge McBryde’'s handling of the notions for
recusal, his tenacious insistence that he was not recused by the
Council’s “unl awful” order, and Judge McBryde' s excl usive reliance
upon his own subjective belief that he could remain inpartial when
denying the notions to recuse, we concl ude that a reasonabl e person
woul d nost certainly harbor doubts as to Judge McBryde’'s ability to
remain inpartial. W also find Breners’ notion for recusal to be
tinely and well-taken in all other rel evant respects.
Additionally, we al so conclude that Judge McBryde abused his
discretion by failing to recuse hinsel f, absent severance, fromthe
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trial of defendants Stewart and Snearly. VWhile neither of these
two defendants were represented by the Federal Public Defender’s
office, they contended that since all defendants would be tried
toget her, they woul d al so suffer the consequences of any rancor the
court felt toward Greene and his associates.? Judge McBryde
dism ssed their “spillover prejudice” argunent as neritless. W
agree with the defendants. Absent severance, the entire case was
infected with the sanme appearance of inpartiality which plagued
Judge MBryde’s involvenent in Breners’ individual case. And
again, we conclude that a reasonable person, aware of all the

ci rcunst ances, would harbor doubts as to whether Judge MBryde

2 W note that Judge MBryde was already famliar with the
charges against the three defendants and with their alleged
i nvol venent in a fraudul ent schene based upon his having presided
over a related civil fraud case filed by the Securities and
Exchange Comm ssi on agai nst the defendants. Wen the jury in that
case returned its verdict, Judge McBryde made a statenent to the
effect of the foll ow ng:

| want to congratulate the jury on being able to work
your way through this and | think you reached an entirely

accept abl e verdict. | am not sure what | would have
done, but | believe | would have done the sane thing as
you did. | don’t knowthat the dollar anmounts woul d have

been exactly the sanme, but | think what you di d was about
what | woul d have done if | had been deciding the facts.

Def endants all ege that these statenents al one constitute grounds
for Judge McBryde's recusal. W have held that opinions that a
judge forns “based on information that he acquires in earlier
proceedi ngs are not subject to deprecatory characterizations as
bias or prejudice, for it has |long been regarded as nornmal and
proper for a judge to sit . . . in successive trials involving the
sane defendant.” United States v. M zell, 88 F.3d 288, 300 (5" Cr.
1996) (quoting Liteky V. United States,510 U S 540, 551
(1994))(internal quotations and alterations omtted). Wile these
statenents thenselves do not require recusal, we consider this
circunstance another factor in the totality of the circunstances
whi ch woul d be considered by an inpartial observer.
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could provide all three defendants with an inpartial trial. Thus,
W t hout severance, it was inproper for Judge MBryde to preside
over the trials of Stewart and Snearly, and his failure to recuse
hi nsel f was an abuse of his discretion.
[11. Prejudicial Joinder

Stewart argues that the district court erred when it denied
his notion for relief from prejudicial joinder which he filed
pursuant to Fed. R CGimP. 14. The basis for his notion and his
argunent on appeal is, that during sone of the conduct alleged in
the indictnent, Stewart no | onger worked for the conpany that was
the target of the indictnent and was i nstead working for two ot her
conpani es.

The appropriate standard of review for a claimof prejudicial

joinder is the abuse-of-discretion standard. See United States v.

Faul kner, 17 F.3d 745, 758 (5'" Gir. 1994). 1In order to establish
such an abuse, a defendant nust establish that he received an
unfair trial and that he suffered specific and conpel ling prejudice
agai nst which the trial court was unable to provide protection

See United States v. Erwin, 793 F.2d 656, 665 (5'" Cir. 1986);

United States v. Romanello, 726 F.2d 173, 177 (5'" Cir. 1984). The
mere possibility that a separate trial may have offered a better

chance of acquittal is insufficient. See United States v.

Berkowi tz, 662 F.2d 1127, 1132 (5'" Cir. 1981). 1In considering the

exercise of its discretion, a district court must balance the
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potential for prejudice against the public interest injoint trials
where the cases against separate defendants arise from the sane
general transactions or occurrences, and it is appropriate for the
court to factor in the interests in judicial econony. See
Berkowi tz, 662 F.2d at 1132.

Stewart clains that he was no | onger working for the target
conpany, and that he was not “part of the inner circle of those
runni ng” that conpany during part of the tinme alleged in the
indictment. Wiile Stewart may not have been working directly for
the target conpany, the record establishes that he was conti nui ng
to market the unlawful oil and gas programinvestnents through his
new conpani es.

Contrary to his burden, and aside fromhis bl anket asserti on,
Stewart has not denonstrated any specific and conpelling prejudice
whi ch could justify our conclusion that the district court abused
its discretion in denying Stewart’s notion for relief from
prejudicial joinder. W conclude that the interests of judicial
econony warranted joi nder of the three defendants for trial, and we
hold that the district court did not abuse its discretion in
failing to sever Stewart’s trial.?

I V. Concl usion

W find that Judge MBryde conmtted reversible error by

3 W note, however, that severance of defendants Stewart and
Snearly woul d have been an appropriate renedy to cure the spillover
prejudi ce which resulted from Judge McBryde's failure to recuse
hi msel f from Breners’ case
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failing to recuse hinself from Breners’ case, and wthout
severance, he also commtted reversible error in failing to recuse
himself from Stewart’s and Snearly’s cases. W further find that
there would be no error were these three defendants joined for
trial before a different district judge upon renmand.

Accordingly, we VACATE the convictions and sentences of
def endants Breners, Stewart, and Snearly, and REMAND this case to
the Northern District of Texas. W further direct the Chief Judge
of the Northern District of Texas to reassign this case for a new

trial before a different district judge in that district.
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