IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10712

EQUAL EMPLOYMENT OPPORTUNI TY
COWM SSI ON,
Pl ai ntiff-Appellee,

ver sus

EXXON CORPORATI ON,
Def endant - Appel | ee,

ver sus

UNI TED STATES DEPARTMENT OF
JUSTI CE,

Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas

January 28, 2000

Before H GE NBOTHAM and SM TH, Circuit Judges, and DUPLANTI ER,
District Judge.”’
PATRICK E. H Gd NBOTHAM Circuit Judge:

Today we decide whether the Ethics in Governnent Act permts
two former governnent attorneys to act as fact or expert witnesses
for a private party in a suit brought by the governnent. On
interlocutory appeal, we affirmthe district court’s hol ding that
the attorneys may testify in both capacities and may be conpensat ed
for expert testinony. W also conclude that their testinony need

not be disall owed under the District of Colunmbia s Bar rules.

“District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



I

The EECC al |l eges that Exxon’s substance abuse policy, which
permanently bars enployees who have undergone substance abuse
treatnment fromhol di ng certain safety-sensitive positions, violates
the Arericans with Disabilities Act. Two of Exxon’s defenses are
relevant to this appeal. Exxon asserts the suit is inproper
because the governnent required the policy as a condition of
settling crimnal charges arising out of the 1989 Val dez oil spill.
That earlier suit involved charges that Exxon’s failure to nonitor
an enpl oyee’ s al coholism had contributed to the accident. Exxon
al so contends that given this history, the ADA does not require it
to accommobdate enployees with a history of substance abuse
treatnent in the designated positions.

To support these defenses, Exxon hired two fornmer governnent
attorneys to act as fact and expert wtnesses. The attorneys,
Richard Stewart and Stuart Gerson, were senior Departnent of
Justice officials involved in the prosecution and settl enent of the
Val dez matter. In their expert wtness disclosures, Stewart and
Cerson proposed to testify about the events |eading up to Exxon’s
settlenment with the governnent, as well as the potential |ega
consequences to Exxon if it abandoned its substance abuse policy
and anot her accident occurred. Gerson, who worked on ADA issues
during his governnent tenure, additionally proposed to testify
about Exxon’s duty to reasonably accommbdate the plaintiffs under

t he statute.



The Departnent of Justice advised Stewart and Gerson that they
could not testify under the Ethics in Governnent Act (“ElIGA’), and
they conditionally withdrew. Exxon filed a notion to allow their
t esti nony. The magistrate judge reconmmended that the district
court hold that Gerson and Stewart did not fall wunder the
prohi bitions of the EIGA and alternatively that even if they did,
a court order permtting the testinony should issue as |l ong as the
testinony was limted to publicly-known information. The district
court adopted that recommendation, and the Justice Departnent
appeal ed as a non-party.

I

W first nust decide whether we have jurisdiction of this
interlocutory appeal under the collateral order doctrine. The
collateral order doctrine is applicable where (1) the order
conclusively determnes the disputed question; (2) the issue is
i nportant and separate fromthe nerits of the case; and (3) the
order is effectively unreviewable on appeal from final judgnent.

See Puerto Ri co Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506

U S. 139, 144-45 (1993).

We agree that this case satisfies the requisite elenents for
collateral order jurisdiction. The determnation as to Gerson’s
and Stewart’s eligibility as experts is conclusive and coll ateral
to the nerits of the underlying litigation. DQJ nmay be unable to

appeal the order if EEOC ultimately prevails on the nerits.
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The Ethics in Governnent Act pernmanently bars forner Executive
branch enpl oyees from maki ng certain communi cations to a court or
agency:

on behal f of any other person (except the United States

or the District of Colunbia) in connection wth a

particular matter --

(A) in which the United States or the D strict of

Colunbia is a party or has a direct and substanti al

i nterest.
18 U.S.C. 8§ 207(a) (1999). Exxon argues that the statute is
i nappl i cabl e because the events surrounding the Valdez litigation
and the current ADA suit are not the sane “particular matter.” The
statute defines “particular matter” as i ncluding:

any investigation, application, request for a ruling or

determ nation, rul emaki ng, contract, controversy, claim

charge, accusation, arrest, or judicial or other

pr oceedi ng.
8§ 207(1)(3). The Seventh Circuit has articul ated a standard whi ch
requires the sane specific parties, subject matter, and

“substantially” overlapping facts. See United States v. Medico

Indus., Inc., 784 F.2d 840, 843 (7th Gr. 1986).

Wil e there are many di fferences between the Valdez litigation
as a whole and the current case, we find it nore appropriate to
conpare the narrower issue of the Val dez settlenent with this suit.
Only the governnent’s requirenents for settlenent, not the entire
litigation, are relevant to Exxon’s defenses here. The Val dez
settlenment and this suit do satisfy the statutory requirenents.
The settlenent is a “contract,” a termincluded in the statutory

definition. Both matters involve the federal governnment and Exxon,



and each deals with Exxon’s substance abuse policy. Gerson’s and
Stewart’s testinony would have little value if the facts were not
substantially overl appi ng.

That the two events qualify as the sanme nmatter, however, does
not end our inquiry. To the extent the witnesses will testify as
to facts and opinions regarding the Valdez settlenent, the ElGA
does not prohibit their conduct. The statute specifically creates
an exception to 8 207(a)(l) for testinony under oath. See
8§ 207(j)(6). The governnent concedes that this testinony is not
barred by the ElI GA

Sone of the proposed testinony -- regardi ng Exxon’s potenti al
future liability and the ADA -- woul d properly be characterized as
expert testinony. This testinony is subject tothe |lifetine ban of
8§ 207(a)(1). Section 207(j) provides that the exception for
testinony does not extend to serving as an expert wtness. See
8 207(j)(6)(A). The legislative history indicates that Congress
specifically sought to include expert wtnesses in the bar of

8§ 207(a). See SEN. REp. No. 95-170, at 48 (1978), reprinted in 1978

US CCAN 4217, 4264.

The statute allows a former enpl oyee covered by § 207(a) (1) to
serve as an expert witness only pursuant to court order. See
8§ 207(j)(6). The statute is silent as to when an order may i ssue,
but regul ations issued by the Ofice of Governnent Ethics under the

pre-1988 version of the EIGA provide sone guidance.? The

2 The OCE has not adopted formal regul ations for the rel evant
provi sion of the anmended statute. 5 C F.R 8§ 2637 note. Because
we conclude that the expert testinony at issue is not prohibited

5



regul ati ons carve out two exceptions allowing a forner enpl oyee to
testify as an expert. The first, relied upon by the district
court, provides that the enpl oyee nay serve as expert:

(1) To the extent that the fornmer enployee may testify

from personal knowl edge as to occurrences which are

relevant to the i ssues in the proceedi ng, including those

in which the fornmer Governnent enployee participated,

utilizing his or her expertise.

5 CF.R 8 2637.209(1) (1992). GCerson’s and Stewart’s testinony
fits this exception. Their expert testinony flows from their
participation in the Valdez settlenent and other matters handl ed
during their governnent enploynent.

The Justice Departnent argues that even if the exception
applies, it does not permt paid expert testinony. The Departnent
cites an informal advisory letter fromthe OGE, which states that
“conpensated expert testinony” is not permtted under the
exception. Of. Gov't Ethics Ltr., 1989 W. 253555, at *4 (Dec. 21,
1989). The letter suggests that conpensati on woul d be perm ssible
only for wtnesses fitting the second exception, 5 CF.R
§ 2637.209(2), which permts an enpl oyee to serve as an expert when
no ot her expert can be obtained. See id.

An advisory opinion is entitled to deference if it is

reasonabl e and harnoni zes with the plain | anguage of the statute,

its origin and purposes. See Fort Hood Barbers Ass’'n v. Hernman,

137 F.3d 302, 307 (5th Gr. 1998) (regarding interpretive

regul ation). The OGE, however, offers no statutory authority or

under the OCE regulations, we need not decide whether those
regul ati ons have any | egal force.

6



explanation for its view \Wile there m ght be sone appeal to a
rule that limts conpensation to “energency” experts, we can find
no support in the statute to create a category of unpaid experts.
The federal bribery statute cited by the Justice Departnent, 18
U S C 8 201, clearly characterizes “expert witnesses” as those who
may be conpensated for their tine:

[ This provision] shall not be construed to prohibit

the paynent, by the party upon whose behalf a w tness

is called and receipt by a witness, of the reasonable

cost of travel and subsistence incurred and the

reasonabl e value of tine lost in attendance at any such

trial, hearing, or proceeding, or in the case of expert

W tnesses, a reasonable fee for tinme spent in the

preparation of such opinion, and in appearing and

testifying.
18 U S.C § 201(d) (1999). The statute confirns the ordinary
understanding of how the two categories of wtnesses nmay be
conpensated. W find the OGE' s announcenent contrary to the plain
meani ng of “expert”.

We al so are not convinced by the Justice Departnent’s clains
that every forner governnent enployee will be able to receive
conpensation through the exception. Wiile sonme wtnesses do
testify both as fact and expert w tnesses, the evidentiary rules
requiring qualification as an expert will ensure that only those
w th special knowl edge will be so designated. See FED. R EviD. 702

(1999). Simlarly, the normal evidentiary channels will allowthe

governnent to assert any clainms of privilege.?

3 W do not decide whether the Justice Departnment’s Touhy
regulations, 28 CF.R § 16.21, were applicable to this mtter
Contrary to counsel’s assertions at oral argunent, that issue was
not properly briefed to this court.

7
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The Justice Departnent also urges that we disallow the
testinony under the District of Colunbia’ s Bar Rule 1.11(a), which
prevents a |lawer from accepting other enploynent in connection
wth a matter substantially related to one in which the |awer
participated as a governnent enpl oyee.

We have hel d that issues regarding disqualification of counsel
are informed not only by the local ethical rules, but also by
et hical rules announced by the national |egal profession in |ight
of the public interest and the litigants’ rights. See In re

Anerican Airlines, 972 F.2d 605, 609-10 (5th Cr. 1992) (citing ILn

re Dresser Airlines, 972 F.2d 540, 543-44 (5th Cr. 1992)). Those

sanme sources logically should be consulted in determning the
propriety of testinony. Here, the relevant rules include the ABA
Model Rul es, the Texas rul es because of the venue of the suit, and
the rules of the District of Colunbia, where Gerson and Stewart are
menbers of the Bar.

Upon review ng the applicable ABA guidelines and the Texas
and District of Colunbia rules, we conclude that the district court
did not abuse its discretion in allowng the testinony. Both ABA
Model Rule 1.9 and the correspondi ng Texas rule, 1.09(a), forbid an
attorney from successive representation, a prohibition against
acting as a lawer for a client. ABA MeEL R 1.9; Tex. BAR R
1.09(a) (1999). Cerson and Stewart have not violated that

prohi bi ti on.



The D.C. Rule’s broader “enploynent” |anguage suggests that
serving as an expert witness mght also be disallowed. D.C. BARR
1.11(a) (1999). No District of Colunbia court has so applied the
rul e, however, and such an application would conflict with the El GA
and various other rules, including those of the D strict of
Col unbi a. As we have seen, the EIGA allows fact and expert
W t nesses under certain circunstances. The ABA Mddel Rul es and the
corresponding state rules all permt a |lawer to use information
t hat has becone publicly known. See ABAMDEL R 1.9(0(1); TeEX. BAR
R 1.05(b)(3); DDC. BARR 1.6 cnt. 8. These rul es suggest that the
sharing of public informationin itself does not present an ethi cal
bar .

Gven the distinction in the ethical rules between testinony
and representation, we decline to apply Rule 1.11(a) so as to bar
the wtness testinony. The Bar rule is intended to be |ess
prophylactic than the EIGA: rather than a blanket prohibition
designed to avoid even the appearance of inpropriety, the rule
precl udes successi ve enpl oynent only where there is established or

likely corruption of the litigation. See Brown v. District of

Colunbia Bd. of Zoning Adjustnent, 486 A 2d 37, 46-48 (D.C. App.
1984) (construing predecessor rule to 1.11(a)). Such danger
appears mninmal here given the contours of Gerson’s and Stewart’s
participation in the |awsuit.

We conclude that the general prohibition of 18 US. C 8§
207(a) (1) applies to Gerson and Stewart insofar as their services

are those of expert witnesses, but that the district court did not



err inissuing an order permtting the testinony under 8 207(j)(6).
We also hold that |ocal ethical rules do not bar the testinony as
limted by the district court.

AFFI RVED.
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