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Thi s case i nvol ves the First Arendnent retaliation clains
of two police officers against the Gty of Garland (“Cty”), its
former Police Chief, and its fornmer Gty Manager. O ficers Allen
Breaux and Joe Anbrogio (the “Plaintiffs”) argue that Terry Hensl ey
and Ron Holifield (the “individual Defendants”), and later the
Cty, violated 42 US C. § 1983 by retaliating against the
Plaintiffs for making public allegations of corruption in the
Garl and Police Departnent.

The jury found the i ndi vidual Defendants |iable, and even
after a large remttitur was accepted by the Plaintiffs, the
district <court entered judgnent exceeding $8 mllion, plus
attorneys’ fees, for the Plaintiffs. Bot h si des have appeal ed.
W conclude that the judgnent is fatally flawed because the
Plaintiffs failed to prove that official retaliation against them
was sufficiently serious to constitute a constitutional injury. No
ot her reversible error has been rai sed.

| .  FACTUAL BACKGROUND

This case is factually conplex, as evidenced by the
parties’ continuing di sagreenent about what happened in the Gty of
Garland and the Garland Police Departnent between 1992 and 1994.
The following review of the facts is guided by the jury verdict
favoring Breaux and Anbrogio. |In the beginning of 1992, the Cty
hired Holifield as its Gty Mnager. The Garland Gty Counci

instructed Holifield to hire a new police chief from outside the



depart nent. Holifield ultimately hired Hensley, who started
working for the City in April 1992. During the summer of 1992,
Hensl ey contacted the FBI's Dallas office to di scuss possible |and
acquisitions and flips nade by nenbers of the City adm nistration.

In October 1992, Hensley net FBI Agent Largent, the
supervi sor of the white collar crinme squad for public corruption,
to discuss the |land deals over lunch. Two other Garland police
officers, Jody Lay (“Lay”) and Larry WIlson (“WIlson”), were
present at this neeting. During the conversation, it becane clear
that the FBI was beginning to i nvestigate the possible invol venent
of sone current and forner council nenbers in tw Cty of Garland
real estate transactions. According to WIson, Hensley conducted
the neeting and told the FBlI agent who and what Hensley wanted
i nvesti gat ed. The subjects included fornmer Garland mayor Billy
Earl Tom inson (“Tominson”); former Gty Council man Janes Ratliff
(“Ratliff”); and Garl and Counci |l man Vernon Gaston (“Gaston”).! Lay
continued to assist the FBI until late 1992 when Oficer Joe Harn
(“Harn”) took over for Lay. The FBI initiated a second
i nvestigation concerning possible Garland public corruption in

relation to a landfill deal between the Cty and Waste Managenent,

1 Accordingtothe Plaintiffs, Ratliff, Gaston, and Tom inson were all
close friends and political allies. WIson was also a good friend of Tom i nson.
The Plaintiffs contend that Hensley instructed the FBI to investigate these
i ndi vi dual s because they were “political enem es” of Hensley. The Plaintiffs
al so assert that Holifield played a significant role in the FBI investigation by
acting as a “confidential informant” for the FBI. Holifield participated in the
i nvestigation at the request of the FBI, before he nade the statenents that serve
as the basis for the Plaintiffs’ § 1983 claim
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Inc., which was allegedly brokered by Ratliff and Gaston.

During the sumrer of 1992, Hensley put Lay in charge of
the Intelligence Unit of the Departnent. Hensley told Lay that he
was concerned about the current direction of the Unit as well as
the performance of the two officers in the Unit. Hensl ey was
particul arly concerned wi th Breaux, who Hensl ey t hought devoted too
much of his tine to Asian gangs. Lay apparently shared these
concerns; in a Septenber 11, 1992, nenp to Hensl ey, Lay requested
that Breaux be transferred out of the Intelligence Unit.

Breaux was then a 20-year veteran officer. O ficer
Breaux testified that he asked to be transferred back to patrol
duty after Lay informed him during a truck ride in the country,
t hat Hensl ey and Lay “were redirectionalizing the Intelligence Unit
to start doing political investigations for Charlie H nton, the
city attorney, and nenbers of the city council.”? Breaux was
unwi I ling to engage in “political investigations” instituted by the
new police chief. Although Breaux contenporaneously reported his
conversation with Lay to Lieutenant David Swavey, he did not
ot herwi se pursue the matter.

After being transferred out of the Intelligence Unit,
Breaux remai ned on patrol duty until late 1993. In Novenber 1993,

Breaux received a poor performance review fromhis supervisor and

2 Lay contends that he went with Breaux to discuss Lay' s reconmendati on

inthe meno. Lay maintains that during the ride he said only that the Unit would
handl e “high level ‘public corruption’ cases;” Lay denies any discussion of
political investigations.



was assigned to front desk duty at the Departnent.?

In the Spring of 1994, Oficer Breaux, new y-elected
vi ce-president of the Garland Police Oficers Associ ation (“GPQA"),
told Detective Anbrogio, the GPOA president, about the previous
attenpt to recruit him for political investigations. Shortly
thereafter, the GPOA conducted a survey of all Departnent enpl oyees
to identify norale problens and to determ ne how to overcone any
such problens. Upon |earning of the survey, Chief Hensley becane
very upset and upbrai ded Anbrogi o about it.

In March 1994, Holifield met with the GPOA Board to
di scuss the survey. During this neeting, Breaux first revealed to
the Gty Manager the alleged illegal political investigations being
run by Chief Hensley. Breaux also told Holifield that the station
was wired so that a fornmer police chief could nonitor any tel ephone
conversation in the building. The GPOA Board nenbers were
concerned that soneone mght try to nonitor their calls after the
results of the survey were published. After Breaux nentioned the
all eged investigations, Holifield imediately ordered that any
ongoi ng i nvestigations were to remain confidential. Holifield also
expressed his concern wth GPOAtactics and all egedly threatened to
“destroy” the GPOA if it acted “politically” with respect to these

all egations or the survey results. But Holifield offered to work

8 Breaux’ s supervi sor reported that Breaux woul d not adequately enforce

traffic | aws because Breaux questioned the legality of (1) requiring people to
have driver’s licenses and (2) confiscating weapons.
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wth the GPOA if the GPOA would keep politics out of the
Depart nent. Wth the apparent approval of Breaux and Anbrogio,
Holifield agreed to investigate the GPOA al l egations. Toward this
end, Holifield reported the allegations to Hensley.

At this point, the retaliation began. Hensley infornmed
Lay of the allegations of politically notivated investigations, and
Hensl ey brought an Internal Affairs charge, investigation |/A 94-
12, against Breaux for mnmaking false statenents -- about the
i nvesti gations.

Soon thereafter, Holifield discovered that film was
mssing from a secret canera, which had been installed in his
office to catch suspected intruders. Realizing that police
of ficers would recognize the hidden canera and know ng that the
GPOA Board had been in his office for the March 1994 neeting
Holifield told Hensley about the missing film Hensley initiated
Internal Affairs investigation |/A 94-13 against all the GPQOA Board
nenbers to determine if they had stolen the film?*

Detective Anbrogio, on the advice of a |awer fromthe
Conbi ned Law Enf orcenent Associ ation of Texas (“CLEAT’), then held
a press conference, where he, the lawer, and a Gty Council man who

was one of the targets of the alleged investigations, nade

4 After the March 1994 neeting in Holifield s office, Gaston admtted
t hat soneone had tol d hi mabout the hidden canera, but Gaston refused to identify
who it was. The investigation of all the officers present was narrowed to an
i nvestigation of Anbrogio for interfering with an investigation and revealing
confidential information. Although the ensuinginvestigationfailedto determ ne
who stole the film Anbrogio later adnmtted that he had nade the unauthorized
di scl osure to Gaston.



expansi ve al l egations about illegal political investigations being
conduct ed by Hensley and Holifield.® Relying on statenments nade by
Breaux during the neeting in Holifield s office, Anbrogio and the
others also alleged that the Departnent was conducting el ectronic
surveillance of its enployees since the phones in the Departnent
wer e bugged. The CLEAT attorney, Bob Hasty, went so far as to
inquire whether there is “in fact, a Gestapo type of ... secret
intelligence organi zation that is doing political investigations of
police officers.”® Hasty further propagated Breaux’'s allegations
in letters to law enforcenent authorities in the state. These
public statenents |led to another Internal Affairs investigation,
/A 94-14, which focused on Anbrogio s possible violation of
several GCeneral Orders of the police departnent. | nvestigators
recommended that the charges in 94-14 be sustai ned and t he Chai n of
Command Board agreed.

As part of the investigations, Breaux and Anbrogi o were
bot h questioned on several occasions, and Breaux was required to
take a polygraph adm nistered by the Departnent. The Interna

Affairs investigations concluded that Breaux and Anbrogio had |ied

5 Anbrogi o first received notice that he woul d be questioned in I/A 94-

13 on April 18, 1994. After consulting with the CLEAT attorney, Anbrogio called
the GPOA press conference on April 20, 1994.

6 During t he press conference, CLEAT and the GPOA requested an external

investigation into the Departnent’s activities. The Texas Rangers investigated
Hensley’s conduct in May 1994 and reported “a conplete |lack of evidence of
wongdoing on the part of Chief Hensley or his staff.” At the request of
Ratliff, the FBI also investigated Hensley’'s conduct. The FBlI reached the sane
concl usi on as the Texas Rangers.



in making their allegations of corruption. Hensley publicly posted
the results of the investigations in the Departnment and nade the
results available to several |ocal nedia outlets, |eading everyone
inthe departnment to knowthe Plaintiffs were “in trouble.” Breaux
was al so required to undergo a psychiatric examfoll ow ng comments
he made to another officer while en route to the Departnent
pol ygraph test.’

Followng the wvarious interviews, Internal Affairs
i nvestigations, and polygraphs, Breaux was placed on paid
admnistrative leave. |In My 1994, Hensley called each Plaintiff
into his office separately, telling each that he coul d keep his job
if he accepted a short suspension and signed a letter, the terns of
which were to be nutually agreed to, retracting all of his
all egations. Both nen refused the agreenent offered by Hensley.
Hensl ey t ook no further action with respect to Breaux and Anbrogi o.

Later in May, Ratliff was el ected mayor of Garland. An
ally of those whom Hensl ey had been investigating, Ratliff caused
both Chief Hensley and City Manager Holifield to resign. 1In the
few nonths foll ow ng Hensley’s resignation, the new Acting Police
Chi ef Barnett “non-sustained” the Internal Affairs charges agai nst
Breaux and Anbrogi o. Nevertheless, after returning fromhis paid
admnistrative leave in July 1994, Breaux was assigned to the

Tel ephone Response Unit (“TRU’). Breaux contends that Lay was a

! Breaux told the officer that Breaux was surprised that someone had

not already shot an Internal Affairs investigator between the eyes.
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friend of Barnett’s and that Barnett thought Breaux should be
puni shed with this assignnent. (According to the Cty, Breaux was
assigned to the TRU, a position simlar to the one he had at the
front desk, in order to accommodate his shift preferences.) Breaux
subsequently wote to Barnett conpl ai ning about his assignnent to
the TRU and requesting a transfer back to patrol duty. Chi ef
Barnett granted Breaux’s request, and Breaux returned to patro
duty in Novenber 1994.

Nei t her Breaux nor Anbrogi o suffered a reduction in pay.
Both remain enployed by the Gty of Garl and.

1. PROCEDURAL HI STORY

In Cctober 1994, Breaux and Anbrogio filed suit against
the Gty, Holifield, and Hensley all eging that the defendants were
liable under 42 US C 8§ 1983 for violating the Plaintiffs’
constitutional rights to free speech and free associ ati on. Breaux
also alleged that the Cty violated the Texas Whistl ebl ower Act,
Tex. Gov't Code Ann. 8§ 544.001, et seq., by retaliating against him
for reporting wongdoing involving Holifield and Hensl ey. The case
was renoved fromstate to federal court.

Responding to serial notions for summary judgnent by the
Cty, the district court first held that the statute of limtations
barred all of the Wi stleblower Act clains except for Breaux’s
claim that his assignnent to the TRU in July 1994 was in

retaliation for reporting possible political investigations.



Later, the district court granted summary judgnment on the
Plaintiffs 8§ 1983 claim against the Cty on the ground that
Hensl ey and Holifield did not have “final policy-nmaking authority”
for the Gty wwth respect to “police officer enpl oynent decisions.”

After a seven-day trial, the jury found Hensley and
Holifield individually Iiable under 8§ 1983, ordering actual damages
agai nst each defendant for each Plaintiff in anpbunts exceeding a
half mllion dollars. Each individual Defendant was al so ordered
to pay $5,000,000 in punitive damages to each Plaintiff. The Gty
was found |iable to Breaux under the Wi stl ebl ower Act for $527, 500
in actual damages and $5, 000,000 in punitive damages. The total
award to both Plaintiffs anmounted to $27, 707, 012.

The court entered judgnent on the verdict but then
responded to various post-judgnent notions. The district court
granted the Cty's Mdtion for Judgnent as a Matter of Law on the
Whi stl ebl ower Act claim holding that Breaux had failed to exhaust
his adm nistrative renedies. The court also found that the jury’'s
findings of |lost earning capacity and part of the award to Breaux
for | ost past inconme were not supported by the evidence. The court
accordi ngly reduced the actual damages, proportionally reduced the
punitive damages, and required a remttitur fromthe Plaintiffs.
The Plaintiffs accepted the remttitur. As a result, Breaux and
Anbrogi o were awarded, jointly and severally fromthe Defendants,
$6, 258. 75 and $2,256 respectively for past lost inconme, and
several |y fromeach def endant $150, 000 for | ost reputation, $50, 000

10



for mental anguish, and $2,000,000 as punitive danmages. The
Amended Judgnent di sm ssed Plaintiffs’ clainms against the Gty with
prej udi ce and awarded total danmages in the anount of $4, 406, 258. 75
to Breaux and $4, 402, 256 to Anbrogi o, plus post-judgnment interest,
reasonabl e attorneys’ fees, and expenses and costs.

Hensley and Holifield contend on appeal that (1) the
Plaintiffs speech is false or reckless as to its truth or falsity
and therefore not constitutionally protected (or at |east they
reasonably could have believed it was unprotected), (2) neither
Plaintiff suffered an adverse enploynent action, and (3) the
damages are excessive. Breaux contends on cross-appeal that he did
properly exhaust his admnistrative renedies as required by the
Whi st | ebl ower Act.?®

[11. ANALYSI S
A Chi ef Hensl ey

The jury was persuaded that Breaux and Anbrogi o becane
the objects of a vendetta by Chief Hensley and City Manager
Holifield, once they blew the whistle on politically-notivated
investigations of Garland Gty Council nenbers by the Cty' s top
enpl oyees. No doubt the jury was powerfully influenced by the
corroborating testinony of Wlson and Ratliff, who (in the wake of

the officers’ allegations) had becone Chief of Police and Myor,

8 O her issues have been raised by the parties. W have consi dered

them and conclude they are either neritless or subsuned by the dispositive
i ssues.
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respectively.

This finding is, however, not the end of the matter. In
order to establish a constitutional claimfor retaliation against
t he exercise of one’s First Anmendnent rights, four el enents nust be
shown:

First, the Plaintiffs nmust suffer an adverse
enpl oynent decision. Second, the Plaintiffs’
speech nust involve a matter of public
concern. Third, the Plaintiffs interest in
comenting on matters of public concern nust
out wei gh t he Defendants’ interest in pronoting
ef ficiency. Fourth, the Plaintiffs’ speech
must have notivated the Defendants’ action.

Harris v. Victoria Indep. Sch. Dist., 168 F.3d 216, 220 (5th Gr.

1999) (citations omtted).

A mgjor dispute between the parties throughout this
litigation has persisted over whether Plaintiffs’ allegations of
corrupt political investigations by Hensley and Holifield were
false, and if so, whether false or reckless allegations nerit First
Amendnent protection. This conplaint is answered on one | evel by
the precise wording of the jury charge. |In arriving at a verdict
for the Plaintiffs, the jury was required by the court’s charge to

find the Plaintiffs’ allegations true.?®

9 More problematic is that the court also subnitted to the jury the

critical second and third elements of the retaliation claim The second and
third elements of the test outlined above exam ne whether a public enpl oyee’'s
speech deserves First Amendnment protection by bal anci ng t he nature of the speech,
i.e. its relation to matters of public rather than purely personal concern,
agai nst the need of governnent entities as enployers to maintain a harnonious,
efficient workplace. Connick v. Mers, 461 U S. 138, 103 S.Ct. 1684 (1983).
District courts in this circuit have been predi sposed to subnit clains in this
fashion, but, insofar as the second and third el enents are questions of law, this
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Hensl ey and Holifield neverthel ess continue to | abel the
allegations bogus and to assert that false allegations of
corruption are constitutionally unprotected, but neither they nor
their opponents address what standard of review we nust enploy
concerning the jury verdict. In this circuit, several opinions
refused to determ ne the standard of revi ew because of uncertainty
as to whether First Anendnent rights raise a |legal question or a
m xed question of law and fact. See Brady, 145 F.3d at 708 n.7
(citing cases). 1In one recent case, however, this court cited a de
novo standard for First Anmendnent clainms and then reversed a jury

verdict favoring retaliation plaintiffs. Harrington, 118 F. 3d at

365. As Harrington assuned arguendo that plaintiffs’ speech was
entitled to First Amendnent protection, the offhand invocation of
a de novo standard of review made no difference on that issue.
Like its predecessors, this opinion wll not have to
resol ve the uncertainty over the standard of review, and the issue

may be deferred again for a future panel. As in Harrington, we

assune arguendo that the evidence supports the jury’'s finding that
the Plaintiffs reported truthful allegations of public corruption

in the police departnment. Truthful allegations of such a nature

court has expressed its concern about the practice. See Brady v. Fort Bend
County, 145 F.3d 691, 708 n.7 (5th GCr. 1998).
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inplicate matters of public concern.® The only question then
remaining i s whether O ficers Breaux and Anbrogi o suffered adverse
enpl oynent actions after the March 1994 neeting with Holifield and

t he subsequent press conference when they spoke out.' Harrington,

118 F. 3d at 365.12

Fifth Grcuit casel aw, sonme of which post-dates the tria
in this case, is inconsistent wth Breaux's and Anbrogio’s
contention that they suffered actionable adverse enploynent
actions. “Adverse enploynent actions are discharges, denotions,
refusals to hire, refusals to pronote, and reprinmands.” Pierce v.

Texas Dep’'t of Crimnal Justice, Institutional Dv., 37 F.3d 1146,

1149 (5th Gr. 1994). Transfers can constitute adverse enpl oynent

10 If the allegations of corruption are true, such allegations are
matters of public concern and outwei gh the government’s interest in efficiency.
See Teague v. Gty of Flower Mund, 179 F.3d 377, 381 (5th Cir. 1999); Brawner
v. Cty of Richardson, 855 F.2d 187, 191-92 (5th G r. 1988) (“The disclosure of
m sbehavior by public officials is a matter of public interest and therefore
deserves constitutional protection, especially whenit concerns the operation of
a police departnent.” (footnotes onmitted)).

1 Def endant s do not contest the fourth elenment of the retaliation claim
identified in Harris. They acknow edge that Breaux and Ambrogi o were subjected
to various disciplinary actions because of their explosive allegations.

12 The jury found that Plaintiffs were retaliated against for exercising
their First Amendnment rights of free speech and association. This court’s
analysis focuses onthe Plaintiffs’ freedomof speech clains but applies equally
to the freedomof association clains: “Wen a plaintiff’s clains arise under both
freedom of speech and freedomof association, as in the case at bar, the freedom
of associ ation clains are anal yzed under the sane Pickering bal ance test used to
determ ne the success of the freedom of speech clainms.” Anderson v. Pasadena
Indep. Sch. Dist., 184 F.3d 439, 444 (5th Cr. 1999). |In this circuit, Harris
sets out the requirenents for First Amendnent retaliation clainms generally. The
only difference between the requirenents for a retaliation claimpredicated on
free speech and one predicated on free association is that the latter “is not
subject to the threshold public concern requirenent.” Boddie v. City of
Col unbus, M ssissippi, 989 F.2d 745, 747 (5th Gr. 1993). As a result, the
Plaintiffs’ freedom of association clainms fail for the sane reason as their
freedom of speech clains, nanely the absence of an adverse enpl oynent action.
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actions if they are sufficiently punitive, see id. at 1150, or if

the newjob is markedly | ess prestigious and | ess interesting than

the old one, see dick v. Copeland, 970 F.2d 106, 110 (5th Gr.
1992). This court has “declined to expand the list of actionable
actions, noting that sonme things are not actionable even though
they have the effect of chilling the exercise of free speech.”

Benningfield v. Gty of Houston, 157 F.3d 369, 376 (5th G

1998) (citing Pierce, 37 F.3d at 1150). The reason for not
expandi ng the list of adverse enploynent actions is to ensure that
8§ 1983 does not ennesh federal courts in “relatively trivial

matters.” Dorsett v. Board of Trustees, 940 F.2d 121, 123 (5th

Cir. 1991). For exanple, in the education context, this court has
held that “‘decisions concerning teaching assignnents, pay
i ncreases, admnistrative matters, and departnental procedures,

while extrenely inportant to the person who dedicated his or her
life to teaching, do not rise to the level of a constitutional

deprivation.” Harrington, 118 F.3d at 365 (quoting Dorsett, 940

F.2d at 123).

G ven the narrow view of what constitutes an adverse
enpl oynent action, this court has held that the foll owi ng are not
adver se enpl oynent actions: (1) nere accusations or criticism see
Harrington, 118 F.3d at 366; (2) investigations, see Pierce, 37

F.3d at 1150; (3) psychol ogical testing, see Benningfield, 157 F. 3d

at 376; (4) fal se accusations, see Colson v. Gohnman, 174 F. 3d 498,
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511 (5th Cr. 1999); and (5) polygraph exam nations that do not
have adverse results for the plaintiff, see Pierce, 37 F.3d at
1150.

The foregoing | egal franmework nmakes cl ear why Breaux and
Anbr ogi o have not suffered any adverse enpl oynent actions. Hensley
ordered Internal Affairs investigations of Breaux and Anbrogio
after they made allegations of illegal political investigations,
but, as Pierce and Col son hold, investigating alleged violations of
departnental policies and maki ng purportedly fal se accusations are
not adverse enploynent actions. See Pierce, 37 F.3d at 1150;

Col son, 174 F.3d at 511; see al so Benningfield, 157 F.3d at 376.

Hensl ey’ s requiring Breaux to undergo a psychol ogi cal exam after
Breaux’s intenperate remark to a fellow enployee also is not an

adverse enploynent action. See Benningfield, 157 F.3d at 376.

Al t hough Breaux was placed on adm nistrative | eave fromlate Apri
to July 1994, Breaux was paid while on |leave and returned to his
pre-l eave position.®® Thus, Breaux suffered no adverse action with

respect to the | eave. See Benningfield, 157 F.3d at 378 (plaintiff

did not suffer adverse enpl oynent acti on when pronoti on was del ayed
two years in response to her exercising her free speech rights
because she eventually received the pronotion with retroactive pay

and seniority). Simlarly, any criticism such as Hensley’'s oral

13 Breaux did not allege that his initial transfer out of the

Intelligence Unit, made at his request, or his assignnent to desk duty in
Novenber 1993 were retaliatory. It was not until March, 1994 that he first
exerci sed his free speech rights by publicly alleging corruption.
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threats or abusive remarks, does not rise to the level of an

adverse enpl oynent action. See Harrington, 118 F.3d at 366.

More troubling are Chief Hensley’'s public posting of the
findings of the Internal Affairs investigation and his attenpt to
get Breaux and Anbrogio to sign resignation letters. Al t hough
posting the results of the Internal Affairs investigation in the
station may have conported wth Departnental regul ati ons, Hensley’s
dissemnating that information to the nedia went “several steps
beyond a criticism or accusation and even beyond a nere
investigation” and was “punitive in a way that nere criticisns,
accusations, and investigations are not.” Colson, 174 F. 3d at 512
n.7. The reprimands went, at |east tenporarily, on Breaux’s and
Anbrogi 0’ s permanent records.

However, this court recogni zes that a resci nded repri mand
does not rise to the level of an adverse enploynent action: “[if]
the reprimand was rescinded through internal [Houston Police
Departnent] procedures ... [it] does not constitute an adverse

enpl oynent action.” Benningfield, 157 F.3d at 377. After becom ng

Chi ef of Police, Barnett “non-sustai ned” the charges agai nst Breaux
and Anbrogi o. The Plaintiffs contend that “an after-the-fact,
unpublici zed correction could not and did not undo the injury that
Hensley’'s earlier reprimand caused.” But the record does not
indicate what enploynent injury the Plaintiffs have suffered.

Breaux and Anbrogio are in a position simlar to that of the |aw
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professors in Harrington. See Harrington, 118 F.3d at 366.

Neither Plaintiff has been discharged from the Garland Police
Depart nent. Neither Plaintiff has been denoted, denied a
pronotion, suffered a reduction in pay, or lost seniority as a
result of his speech. In fact, the only parties to the present
suit who have lost their jobs are Hensley and Holifield. Thus,
Chief Barnett’s non-sustaining the charges through internal
procedures precluded an adverse enploynment result.?

The Plaintiffs also contend that Hensley's attenpts to
get them to recant their allegations constitute threats of

di scharge whi ch, under Harrington and i ck, are adverse enpl oynent

actions.™ However, Harrington and dick do not establish that a

threat of discharge is itself sufficient to establish an adverse

enpl oynent acti on. In summarizing the evidence, the Harrington

court said only that “the evidence is clear that no Plaintiff has

14 The Plaintiffs’ concern with the publication of the Internal Affairs

i nvestigations to the nedi a suggests that they want to i nport defamation into the
adver se enpl oynent prong of their retaliation claim But the Plaintiffs have not
nade a defamation claim nor is defamation part of the present 8 1983 action.
Furthernore, this court has recognized that “[w hen an enployee retains his
position even after being defamed by a public official, the only claimof stigma
he has derives fromthe injury to his reputation, an interest that [Paul v.
Davis, 424 U S. 693, 96 S.C. 1155 (1976),] reveals does not rise to the |evel
of” a Fourteenth Anendnent violation. Myore v. Otero, 557 F.2d 435, 437-38 (5th
Cr. 1977). Stigma by itself, w thout an inpact on one’s enploynent, does not
constitute an adverse enpl oynent action. See Blackburn v. Gty of Marshall, 42
F.3d 925 (5th Gr. 1995) (“We have applied the holding of Paul by requiring a
section 1983 plaintiff to show stigma plus an infringement of sone other
interest.” (citation omtted)).

15 The ot her verbal criticisns that the Plaintiffs allege took place at

the chain of command board hearings are not adverse enployment actions. See
Harrington, 118 F.3d at 366 (“nmere criticisnms do not give rise to a
constitutional deprivation for purposes of the First Amendnent.”).
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been di scharged or threatened with discharge....” 118 F. 3d at 366.
Not only was the court not defining the requirenents for naki ng out
a successful retaliation claim under 8§ 1983, but the court was
explaining that the plaintiffs’ retaliation clains nust fail
because the plaintiffs suffered no adverse consequences for
exercising their speech rights.

In dick, the court principally discussed whether
transfers that were effectively denotions, as opposed to threats of
di scharge, were actionable. As the dick court stated, the

gover nnent may not deny a benefit to a person on a basis that
infringes his constitutionally protected interests -- especially,
his interest in freedom of speech.’” 970 F.2d at 109 (quoting

Perry v. Sindernman, 408 U. S. 593, 597, 92 S.Ct. 2694, 2697 (1972))

(enphasi s added). Sone benefit nust be denied or sone negative
consequence nust inpinge on the Plaintiff’s enploynent before a
threat of discharge is actionable.®

dick also stated that “even the threat of discharge can
be a potent neans of chilling the exercise of constitutional

rights.” dick, 970 F.2d at 109. For this purpose, dick referred

16 See al so Bickel v. Burkhart, 632 F.2d 1251, 1255 n.6 (5th Gr. 1980)
(“inpermissible retaliation [need] not result in the termnation of his
enpl oynent” in order to be actionable under § 1983, but the enployer’s actions
nmust alter “inportant conditions of enploynent”) (enphasis added). The record
does not denonstrate that the alleged threat of discharge altered any inportant
conditions of the Plaintiffs' enploynment. Hensley took no further action with
respect to either Plaintiff after the Plaintiffs refused to sign the letters of
retraction. Breaux was already suspended with pay, and the Internal Affairs
i nvestigations had al ready been conpl eted. Conpare Fyfe v. Curlee, 902 F. 2d 401
404-05 (5th CGr.) (transfer without loss in pay to nenial, undemanding job is
acti onabl e under § 1983), cert. denied, 111 S.C. 346 (1990).
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to the Suprenme Court’s analysis in Pickering v. Bd. of Educ., 391

U S 563, 574, 88 S.Ct. 1731, 1737 (1968). Pickering does not,
however, state that a threat of discharge alone will suffice for a
First Amendnent retaliation claim The facts before the Court
i nvol ved not a threat, but the actual dism ssal of a teacher for
witing aletter to a newspaper critical of the |ocal school board.
In the statenent quoted above by dick, the Suprenme Court was
conparing dismssals of public enployees with crimnal sanctions
and damage awards for defamation, two other devices that had been
used to penalize the exercise of free speech rights -- before the
Suprene Court outlawed them?’ Had the Court not spoken in
Pi ckering, and prevented retaliatory dism ssals for exercise of
First Amendnent rights, threats of dismssals could chil
constitutional rights because they coul d be backed up. As the | aw
stands now, retaliatory threats are just hot air unless the public
enployer is wlling to endure a lawsuit over a termnation.
Pickering’s (and by extension, dick’'s) reference to threats of
termnation illustrated the problemif threats could be realized,
the Court did not hold or inply that threats of term nation al one,
in a post-Pickering world in which retaliatory discharge is
outl awed, would generate liability.

Breaux contends that his transfer to the Tel ephone

o The Court ultimately declined fully to equate enployee disnissals
with constitutional rights in defanation cases, precisely because in the forner,
a bal ance nust be nai ntai ned between the public interest in an orderly workpl ace
and the discussion of issues of public concern.
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Response Unit (“TRU’) was simlar to the transfer that was found in
dick to be an adverse enploynent action. Al though initially
conpelling, this argunent is without nerit on a closer |ook at the
record. First, Breaux was assigned to the TRU by Barnett only
after Hensley had been fired. The record does not show that
Hensl ey caused Breaux to be transferred. Second, since Breaux was
already on front desk duty, the transfer did not constitute a
punitive action by the departnment. Although Breaux felt that the

TRU was a step down, a plaintiff’s subjective perception that a
denotion has occurred is not enough’ to constitute an adverse
enpl oynent decision.” Harris, 168 F. 3d at 221 (quoting Forsyth v.

Cty of Dallas, 91 F.3d 769, 774 (5th Cr. 1996)). At trial, Chief

Wlson, the Plaintiffs’ first wtness, testified that the TRU
assignnment is not viewed as punishnent in the Garland Police
Departnent and that the TRU carries out an inportant function
wthin the Departnent. Thus, since the transfer is not traceable
to Hensley and is a position simlar to front desk duty, the
transfer does not constitute an adverse enpl oynent acti on.
Finally, the Plaintiffs argue that, even if the
i ndi vi dual actions taken by Hensley do not constitute an adverse
enpl oynent action, the aggregate of these actions constitutes a
“vengeful vendetta” actionable under 8§ 1983. For this idea, the

Plaintiffs cite only Thonpson v. City of Starkville, 901 F.2d 456

(5th Gr. 1990), which observed: “Although it may be difficult to
delimt exactly what conduct, in the abstract, violates a public
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enpl oyee’ s first anmendnent rights, a vengeful vendetta seeking an
enpl oyee’ s j ob because of his speech on a matter of public concern
surely falls within the anbit.” 1d. at 470. But Thonpson is not
as broad as the Plaintiffs suggest. The constituent acts and the
final result of the vendetta were worse than nost of the alleged
retaliatory actions by Hensley: The defendants accused the
plaintiff police officer of coomtting a burglary, alleged that he
t hr eat ened anot her officer, caused the plaintiff to be disciplined
nmore severely than other officers for the sanme offense, and
ultimately were instrunental in having himfired. See id. at 4609.
Thonpson is thus consistent with this court’s holding in
Col son. In Colson, this court evaluated when a canpaign of
retaliatory harassnent anounted to an adverse enpl oynent action
To be actionable, “the canpaign of retaliatory harassnent [nust]
rise to such a level as to constitute a constructive adverse
enpl oynent action.” 1d. at 514. The court expl ai ned “constructive
adverse enpl oynent action” by reference to two cases. The court
held that in Sharp the plaintiff was “constructively denoted ..
because the defendants created an ‘intol erable situation” causing
her to transfer to a | ess desirable position.” 1d. (quoting Sharp

v. Gty of Houston, 164 F.3d 923, 934 (5th Gr. 1999)). The Colson

Court also relied upon Benningfield. 174 F.3d at 513. Al though

one plaintiff in Benningfield resigned as a result of a canpai gn of

harassnent, the court held that a reasonabl e person in her position
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woul d not have felt conpelled to resign. Since Breaux and Anbrogi o
still have their jobs with the Departnent and have neither been
denoted nor transferred to |less desirable positions, they have
failed to show that the Defendants’ actions anounted to a
constructive or actual adverse enpl oynent action.
B. Gty Manager Holifield

Despite Holifields I|imted interaction wth the
Plaintiffs, the jury found Holifield |iable under § 1983 for over
$4 mllion in damages. On appeal, Holifield argues that there was
insufficient evidence to show that, as required by the | anguage of
8§ 1983, he “cause[d]” the Plaintiffs to be subjected to First
Amendnent viol ations. As noted, whether the Plaintiffs all eged any
adverse enploynent actions by Holifield is a question of |aw

revi ewed de novo. See Harrington, 118 F. 3d at 365.

I n “assessing an individual supervisor’s liability under

8§ 1983,” this circuit applies the Cty of Canton standard of

muni cipal liability. Doe v. Taylor Indep. Sch. Dist., 15 F. 3d 443,

453 (5th Cr. 1994)(en banc). Under this standard, a supervisor is
liable under § 1983 only if (1) his conduct directly causes a
constitutional violation or (2) the plaintiffs can show that the
supervisor was “deliberately indifferent” to a violation of a

constitutional right. |Id. at 454 n.8. (citing Gty of Canton, 489

US 378 388 n.8 109 S.C. 1197, 1204 n.8 (1989)).

Holifield did not cause the Plaintiffs to suffer a
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violation of their First Amendnent rights. H's direct contact with
the Plaintiffs was limted. During the March 1994 neeting with the
GPOA Board nenbers, Holifield threatened to “destroy” the GPQA if
the group acted politically within the departnment. Wth the assent
of Breaux and Anbrogio, Holifield referred Breaux’s allegations of
politically-inspired investigations to Hensley. Holifield also
notified Hensley that filmwas mssing fromthe hidden canera in
his office and suggested that one of the GPOA Board nenbers, who
had recently nmet with himthere and could recogni ze the canera,
m ght have stolen the film

Internal Affairs investigations were comenced wth
respect to Breaux’s allegations of corruption and the mssing film
But, since neither of these investigations constitutes an adverse

enpl oynent action, see Benningfield, 157 F.3d at 376, Holifield s

role ininitiating the investigations is not a sufficient “cause”

to establish liability under § 1983. See Heil v. Santoro, 147 F. 3d

103, 110 (2d G r. 1998) (“There being no First Anendnent viol ation
in investigating, the reason for the investigation created no
material issue to betried.”). Simlarly, Holifield s criticismof
and threat to destroy the GPOA are not adverse enpl oynent actions.

See Harrington, 118 F. 3d at 366.

The result is the sane if Holifield s conduct is viewed
fromthe perspective of his supervisory role. Liability is inposed

only if he was deliberately indifferent to subordi nates’ viol ations
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of the Plaintiffs’ constitutional rights. Laying aside the
guestion whet her the city manager was a supervi sor of anyone in the
Police Departnent, the fact that Plaintiffs’ First Anmendnent rights
were not actually infringed exonerates Holifield from supervisory
liability.
C. The Cty of Garland
1. Breaux’ s appeal

Breaux appeals the district court’s summary judgnent on
his 8 1983 claimagainst the City and post-verdict judgnent as a
matter of |law on his Whistleblower Act claim The district court
granted sunmary judgnent to the City on all 8§ 1983 clains, hol ding
that no injury was caused by a nunicipal policynaker.

Because of a short Ilimtation period wunder the
Wi stl ebl ower Act, Breaux’s state law claim against the Cty is
based solely upon his transfer to the TRU for several nonths in
1994. The district court granted judgnent as a matter of |aw on the
Wi st | ebl ower Act claim because Breaux failed to exhaust his
adm ni strative renedi es.® Breaux contends that exhaustion was not
requi red because the police departnent’s Internal Affairs process
did not allow for conplaints against the Chief of Police, but, in
the alternative, he did file such a conplaint. This court reviews

the district court’s judgnent as a matter of | aw de novo. Pierce,

18 See Tex. Gov’'t Code Ann. § 554.006(a) (West 1994) (“An enpl oyee of
a |l ocal governnment nust exhaust that governnment’s grievance or appeal procedures
relating to suspension or term nation of enploynent or unlawful discrimnation
bef ore suing under this chapter.”) (anmended 1995).
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37 F.3d at 1149.
The exhaustion requi renent of the Texas Wi stl ebl ower Act
is jurisdictional and, therefore, mandatory and excl usive. See

Essenburg v. Dallas County, 988 S. W2d 188, 189 (Tex. 1998) (“It is

true that a plaintiff’s failure to exhaust adm ni strative renedi es
may deprive courts of subject matter jurisdiction in the dispute

[ since] the exhaustion requirenent seeks to assure that the
appropriate body adjudicates the dispute -- the hallmrk of a
jurisdictional dispute.”). Moreover, the \Wistleblower Act

requires “the enployee to utilize all procedures in place for

resol ving disputes at the governnental entity.” Gegg County V.
Farrar, 933 S . W2d 769, 775 (Tex. App. -- Austin 1996, wit
deni ed) . Contrary to Breaux’s claim on appeal, the Internal

Affairs process of the Garland Police Departnent is broad enough to
enconpass cl ai ns agai nst the Chief of Police. Under General O der

76-29, the policy of Internal Affairs is to investigate “all
conplaints ... of msconduct of enployees who are sworn police
officers.” GCeneral Oder 76-29. M sconduct is defined to include
a violation of the general orders of the Departnent. |n response
to the Cty’'s nmotion for judgnent as a matter of |aw, Breaux
characterized his conplaint as being “that Chief Barnett and his

subordi nates were retaliating against himby transferring himto

the TRU for ‘blow ng the whistle’ on Barnett’s allies, Hensley and
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Jody Lay.”?® By alleging that the Chief of Police violated the
Wi st | ebl ower Act, Breaux invoked both General Order 76-5, which
subjects an officer to disciplinary action for violating state | aw,
and General Oder 76-29, which proscribes msconduct. The
adm nistrative renedy was avail able to Breaux.

Br eaux argues, however, that the Internal Affairs process
coul d not resol ve conplaints against the Chief of Police; filing a
conplaint wwth Internal Affairs would be futile since the Chief of

Pol i ce determ nes whet her an investigation should be initiated and

ultimately reviews the results. In support of Breaux’s claim
Chief Wlson testified that, “I would think if an officer had an
accusation to nmake against the chief of police, it maght be

appropriate to go outside the Internal Affairs unit to do that

[ T]here’s no guide book that says if you're going to accuse the

chief of police of sonething follow steps one, two and three.”
The district court rejected Breaux s argunent. Texas

courts have recognized a futility exception to exhaustion

requirenents inonly alimted nunber of circunstances. See, e.g.,

Town of Sunnyvale v. Mayhew, 905 S. W 2d 234, 246 (Tex. App. 1994),

rev'd on other grounds, 964 S.W2d 922 (Tex. 1998); Methodi st

19 In order to show that his conplaint falls outside the scope of the

Internal Affairs process, Breaux also characterizes his conplaint as an
“enpl oynent-rel ated dispute.” But if his conplaint involved only an enpl oynent
di spute, Breaux’s conplaint would not fall within the Wistleblower Act. Thus,
in order to nmaintain an action under the Act, Breaux nmust allege a violation of
state law by Chief Barnett -- a claimthat does fall within the purview of
Internal Affairs.
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Hosps. of Dallas v. Texas Wirrkers’' Conmpensation Commin, 874 S. W 2d

144, 149-50 (Tex. App. 1994, no wit). Since no Texas court has
applied a futility exception to statutory, jurisdictiona
exhaustion requirenents, the district court refused to “enlarge
existing state law by adopting a futility exception to the
Wi stl ebl ower Act’s exhaustion requirenent.” This court also
refuses to create a futility exception under such circunstances.

The purposes of the exhaustion requirenent are to give
t he enpl oyer notice of a grievance and a chance to resolve it. As
t he Texas Suprene Court recently noted, the exhaustion requirenent
denonstrates the legislature’s “wll to have the agency resolve
di sputed i ssues of fact and policy.” Essenburg, 988 S.W2d at 189.
The fact that the Act allows an enployee to file a civil suit if
t he enpl oyer has not resolved his conplaint in 30 days shows that
“the legislature intended that the governnental entity should be
afforded the opportunity to correct its own errors by resolving
di sputes before being subjected to the expense and effort of
litigation.” Farrar, 933 S.W2d at 775.

Even if the Departnent’s procedures for filing a
grievance agai nst the Chief of Police were unclear, the exhaustion
requi renent still serves a notice-giving function. Texas courts
have recognized a futility exception only in cases where it was

i npossi ble for the governnental agency to address an issue, e.g.,
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the constitutionality of a statute.? But here, requiring notice
even if the available grievance procedures are not clearly
del i neat ed woul d have enabled the City either to develop a record
for judicial review on fact questions (if not to resolve the
di spute about the transfer) or possibly to mtigate Breaux’s
damages by transferring him out of the TRU sooner. To repea
exhausti on when gri evance procedures are anbi guous woul d elim nate
the notice-giving effect of the Act’s exhaustion requirenent, which
has been held to supersede general presentnent requirenents.? |d.
at  773. Furthernore, requiring an enployee to exhaust his
remedi es, which could delay a civil suit by only 30 days, is hardly
onerous or unfair.

In any event, the prem se of Breaux’s argunent for the

futility of exhaustion appears incorrect. General Order 76-29

20 The cases Breaux cites as exanpl es of exceptions to the exhaustion

requi renment involved situations where there clearly was no way for the agency
involved to provide relief. See Texas State Bd. of Pharmacy v. \Val green Texas
Co., 520 S. W 2d 845 (Tex. 1975) (agency powerless to determ ne constitutionality
of statutes); Gty of Austin v. Phipps, 344 S.W2d 673 (Tex. 1961) (G vil Service
Commi ssion given no jurisdiction over denial of injury |eave of absence);
Birdville Indep. Sch. Dist. v. First Baptist Church, 788 S.W2d 26 (Tex. App. --
Fort Worth 1988, wit denied) (agency powerless to decide constitutionality of
statute). As discussed above, this is not the case in the present action

21 Even if the grievance procedure is anbi guous with respect to filing

conpl ai nts agai nst the Chi ef of Police, Texas case | aw suggests that an enpl oyee
is not exenpt fromthe need to notify his enployer that the enpl oyee i s about to
file a Whistleblower claimin court. Under the Act, when “it is unclear whether
t he enpl oyer has a post-term nation grievance procedure, or it is unclear what
the procedure is and when ... the term nated enployee [tinely] notifies the
enpl oyer that he is invoking that enpl oyee’'s grievance procedure, informng the
enpl oyer that it has 30 days in which to conclude the grievance procedure,” the
enpl oyee woul d neet the statute of limtations provision in the Act. Beiser v.
Tonbal | Hosp. Auth., 902 S.W2d 721, 724 (Tex. App. -- Houston [1st Dist.] 1995,
wit denied). Since the limtations period is tolled by a proper invocation of
grievance procedures, this holding speaks directly to exhaustion.
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permts Internal Affairs to investigate all conpl ai nts agai nst any
sworn police officer, thus including the Chief of Police. Under
Ceneral Order 76-29, an officer can conplain of m sconduct to any
supervi sor, and “the conplainant should be referred to Interna
Affairs directly if possible.” General Order 78-61 provides for a
I ine of succession in command if the Chief of Police is determ ned
to be incapacitated because, e.g., the Chief is recused from a
matter due to a conflict of interest. As a result, the Interna
Affairs process i s equi pped to handl e a conpl ai nt agai nst the Chi ef
of Police or, at least, to provide the Departnment and the City with
notice of an enployee’s potential claim Because the Interna
Affairs regul ati ons do not preclude a conpl aint agai nst the Chief
and indeed contenplate the necessity of circunventing the Chief,
and because t he exhausti on requi renent advances Texas’' concern with
gi ving enpl oyers notice, a futility exception to the Wi stl ebl ower
Act exhaustion requirenent is inappropriate.

Finally, Breaux contends that his letter to Chief

Barnett, entitl ed “Request Consideration for Transfer,” effectively
initiated the Internal Affairs process for exhaustion purposes.
Ceneral Order 76-29 provides that an officer’s conplaint nmay be
“Initiated by submtting a witten nenorandum to the Director of
Police Services requesting an investigation and detailing the

conduct being conplained about.” Breaux’s letter stated that

(1) he “was ordered into the TRU, against [his] wll,” (2) he “did

30



not request assignnment to this position,” and (3) “the transfer was
directly related to dictates of a previous police admnistrator.”
Breaux neither provided any details about retaliatory conduct nor
requested an investigation into the transfer. At nost, he
requested that a witten explanation be given if his request for a
transfer were denied: “lI am not aware of any reasons that would
prohibit me fromthis requested transfer to an enforcenent position
in patrol; but if any exist, | would appreciate being advised in
witing so that the i ssue could be confronted and resolved.”?2 H's
letter was insufficient to state a conplaint under Ceneral O der
76-29 or to exhaust under the Wi stlebl ower Act.??
2. Anbr ogi 0’ s appeal

Anbrogi o appeals only the taxing of sone of the Cty’s
costs against him In its May 8, 1998, Anended Judgnent, the
district court dismssed all clains against the City and taxed 40%
of the Gty s costs of court against Anbrogio. This court reviews
a district court’s award of costs for an abuse of discretion.

Fogl eman v. ARAMCO 920 F.2d 278, 285 (5th Gr. 1991).

The taxation of costs is allowed “as of course to the

22 Inhis letter to Chief Barnett, Breaux asked permi ssion “to transfer

back to the uniformpatrol division during the next seniority selection process”
in the fall of 1994. Barnett granted Breaux’'s request, and Breaux returned to
patrol duty in Novenber 1994,

23 The case Breaux cites for broadly construing his alleged conpl ai nt

is distinguishable. In Farrar, the court found that a letter conplaining of a
denotion “w t hout just cause” was sufficient to provide notice that the conpl ai nt
was about “retaliatory enploynent practices.” Farrar, 933 S.W2d at 774. But
Farrar, wunlike Breaux, had witten a letter specifically to a grievance
comittee, initiating a conmm ttee hearing about Farrar’s denotion
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prevailing party unless the court otherwise directs.” Fed. R G v.
P. 54(d)(1). In this case, the Cty clearly prevail ed against
Anbrogi o. None of Anbrogio’s clainms against the Gty went to the
jury, and he does not appeal the district court’s pretrial
di sm ssal of those clains. On appeal, Anbrogi o does not explain
how the district court abused its discretion in apportioning costs
agai nst him
' V. CONCLUSI ON

The police officers failed to nake out a First Anendnent
retaliation claim Even though they persuaded the jury, and we
have assuned, that they truthfully spoke out to reveal political
i nvestigations of public officials, the exercise of First Arendnent
rights is not enough. The retaliation they conplained of --
i nvestigations, criticisns, public (but wthdrawn) reprinmands,
psychol ogi cal and pol ygraph testing, suspension with pay, transfer
to the TRU -- do not, either individually or «collectively,
constitute adverse enploynent actions. The actions taken by
Hensl ey and Holifield did not give rise to 8 1983 liability. For
reasons previously explained, we have rejected the other issues
rai sed on appeal.

This court reverses the judgnent for the Plaintiffs on
their 8 1983 cl ai ns agai nst the individual Defendants and renders
a take-not hi ng judgnent against the Plaintiffs on these clains. W

affirmthe district court’s dismssal of the Cty as a Defendant
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and the taxing of costs agai nst Anbrogio.

AFFI RVED | N PART; REVERSED AND RENDERED | N PART.
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