IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10600

In the Matter of: RUTGER SCH MVELPENNI NCK, Cur at or
of the Estate of Harris Adacom Corporation B.V.;
WOUTER J. P. JONGEPI ER, Curator of the Estate of
Harris Adacom Corporation B.V.

Debt or s,
RUTGER SCHI MVELPENNI NCK, Curator of the
Estate of Harris Adacom Corporation B.V.;
WOUTER J. P. JONGEPI ER, Curator of the
Estate of Harris Adacom Corporation B.V.
Appel | ant s,
vVer sus
JAMES J. BYRNE,
Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

July 29, 1999
Before JOLLY, WENER, and PARKER, Circuit Judges.
WENER, Circuit Judge:
This appeal presents conplex issues that arise at the
confl uence of a Dutch bankruptcy proceedi ng and a Texas state court

lawsuit. Appellants, Rutger Schinmel penninck (“RJS’) and Wuter



J.P. Jongepier (“WP’) are the Curators! of Harris Adacom
Corporation, B.V. (“HACBV' or “Debtor”), the debtor in a
liquidation proceeding? filed in Ansterdam the Netherl ands.
During adm ni stration of the estate, a creditor of HACBV, Janes T.
Byrne (“Byrne” or “Appellee”), filed suit in Texas state court (the
“Byrne Lawsuit”) against Harris Adacom Network Services (“HANS"),

a wholly-owned subsidiary of the Debtor, alleging, inter alia

that, under theories of alter ego and single business enterprise,
the subsidiary, HANS, is responsible for the debts that its parent,
the Debtor, purportedly owed to Byrne. 1In an attenpt to preserve
for the estate the value of the Debtor’ s ownership interest i n HANS
by preventing dimnution of the subsidiary’s assets through the
execution of an inprovidently granted judgnent, the Curators filed
this ancillary proceeding in the United States Bankruptcy Court in
the Northern District of Texas. In it they requested declaratory
and injunctive relief to prevent Byrne from prosecuting his alter
ego and singl e busi ness enterprise clains against HANS i n t he Byrne

Lawsui t .3

The office of curator in a Dutch bankruptcy is the equival ent
of a trustee in a United States bankruptcy.

2Roughl y the equival ent of a Chapter 7 proceeding in a United
St at es bankrupt cy.

]3In addition to his indirect clainms, Byrne brought direct
clains against HANS for breach of contract, fraud, and quantum
meruit. The Curators are not challenging Byrne’s pursuit of these
clains because they are direct clains for wongs alleged to have
been commtted by HANS. The Curators only seek to enjoin Byrne
from prosecuting his alter ego and single business enterprise
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The bankruptcy court, and the district court on appeal, denied
the Curators’ request for declaratory and injunctive relief. These
courts’ anal yses were grounded in their equating of Byrne's clains
to those raised by a simlarly situated creditor in S|

Acqui sition, Inc. v. Eastway Delivery Service (In re S.|

Acquisition).* In S.I. Acquisition, we established a two-part,

disjunctive test for determning whether a creditor’s indirect
claim alleging alter ego against a non-bankrupt corporation
affiliated with the debtor corporation is subject to the automatic
stay provisions of the Bankruptcy Code (the “Code”):. Does the
creditor’s cause of action either (1) “belong to” the corporate
debtor, or (2) seek “recovery or control of property” of the
corporate debtor. If the first question gets a “yes” answer, the
inquiry is over; but if the first is answered “no,” the second

gquestion nust be asked and answered. In S. 1. Acquisition, we

answered the first question in the affirmative, holding that the
creditor’s alter ego clai magai nst a non-bankrupt affiliate —the
parent corporation of the bankrupt subsidiary corporation which
actually owed the debt —*“belongs to” the corporate debtor and is
therefore subject to the automatic stay. As such, we did not reach
the second, “recovery or control of property” question.

In the instant case, the bankruptcy and district courts

cl ai ns because they are indirect, derivative clains that attenpt to
recover from HANS debts owed by HACBV.

4817 F.2d 1142 (5" Gr. 1987).
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identified what they believed to be significant factual

distinctions that renoved Byrne’'s claimfromthe S. 1. Acquisition

nmodel . Specifically, incontrast tothe creditor’s effortsinS.|I.

Acqui sition to reach the Debtor’s parent corporation by piercing

the corporate veil (“direct piercing”), Byrne has engaged in veil -

piercing in an effort to reach the Debtor’s subsidiary, HANS

(“reverse piercing”). The district court concluded that the
underlying policy of Texas alter ego |aw, which deens a contro
corporation liable for its affiliated corporation’s obligations
when that control entity msuses the corporate form would be
frustrated if HACBV could pierce its own veil to rectify an abuse
that it had caused. Stated otherwi se, HANS, the entity that Byrne
seeks to reach, is controlled by the Debtor, HACBV; it is not the
controlling entity that has m sused the corporate formthrough the
entity it controll ed.

Focusing narrowy on this factual difference, the bankruptcy
and district courts could discern no legal justification for
concluding that Byrne’'s clains based on alter ego and single
busi ness enterprise “bel onged to” the corporate debtor, HACBV, and
therefore denied injunctive relief. In so doing, those courts
apparently failed to note the distinction between the technica
ascription of the veil-piercing cause of action as property of the
putatively abusing debtor and the actual claimof the Curators for
the benefit of the creditors, to whom no inter-corporation abuse

coul d be ascri bed.



We concl ude that the bankruptcy and district courts erred as
a matter of lawin tw respects: First, after answering the first

S.I. Acquisition question (“belongs to”) in the negative, the

district court stopped its testing, rather than proceeding to
consi der the second question of the test —whether the creditor is
seeki ng “recovery or control” of property of the debtor’s estate —
as an alternative reason for granting injunctive relief. Second

and nore conpel ling, the district court evaluated Byrne's alter ego

and single business enterprise clains under S.1. Acquisition and
t he stay provisions of the wong Bankruptcy Code secti on —section

362 —which requires that the creditor’s claimaffect “property of
the debtor’s estate” to be eligible for injunctive relief. As a
proceeding that is purely ancillary to a foreign bankruptcy,
however, this case is governed not by section 362 at all, but by
section 304 of the Code, which authorizes a court to grant
injunctive relief against actions seeking to recover property
“involved in” a foreign bankruptcy. In contrast to section 362's
effects in a full-blown, donmestic bankruptcy case, section 304 of
the Code does not create the |egal concept of “property of the
estate.” Additionally, section 304's threshold for enjoining
actions in foreign bankruptcies is |lower than that of section 362
in donmestic bankruptcies. It follows that any analysis defining
“property of the estate” is superfluous and essentially i napposite.

Even so, whether we analyze this case under section 362 and

S.I. Acquisition as did the bankruptcy and district courts, or
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under section 304, the equitable principles of bankruptcy overarch
our inquiry. “Bankruptcy is designed to provide an orderly
liquidation procedure under which all creditors are treated
equally. A race of diligence by creditors for the debtor’s assets
prevents that.”® The Code furthers this design by permtting a
foreign debtor to enjoin actions by U S. creditors that seek to
collect or control property that is involved in the foreign
bankruptcy. Utimtely, the interests of all creditors, foreign
and donestic, are to be put on a level playing field, with |ike-
situated claimants being treated equally. If Byrne were allowed to
proceed with his alter ego and single business enterprise clains,
it would oppugn the very equitable foundati on on whi ch bankruptcy
is built. Not only would Byrne unjustly gain a first-conme/first-
served preference, but the remaining creditors of HACBV (and, for
that matter, HANS) would suffer a concomtant di sadvantage.

W conclude that Byrne’'s alter ego and single business
enterprise clains against HANS, as asserted in the Byrne Lawsuit,
advance a general grievance of all of HACBV' s creditors (not a
personal grievance exclusive to Byrne) which nust be asserted, if
at all, by the Curators for the ultimate benefit of the creditors.
Consequently, we reverse the holding of the bankruptcy court, as
affirmed by the district court, and grant the Curators’ requested

declaratory and injunctive relief, proscribing the prosecution of

H. R Rep. No. 595, 1st Sess., at 340 (1977).
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these clains and thereby Iimting Byrne’s renedy to that which is
available to himin the foreign bankruptcy.
| .
FACTS AND PROCEEDI NGS

The operable facts of this case arise from corporate
restructurings, asset transfers, and officer reassignnents in a
| arge-scal e comruni cati ons business. |In 1990, Harris Corporation
sold its data communications business to Adacom Corporation in
exchange for cash, stock, and prom ssory notes payable to Harris
(the “Adacom Acquisition”). Followng the closing of this
transacti on, Adacom changed its nanme to Harris Adacom Cor poration
(“HAC'). Wen the Adacom Acqui sition was consummat ed, Byrne, who
had previously nmanaged Harris’s data communications business,
becane an executive enployee of HAC, eventually acquiring
approxi mately 8% of HAC s outstandi ng stock as well.

In July of 1992, HAC f ormed HANS as a whol | y- owned subsi di ary.
HAC contributed its North Anmerican conputer network services to
HANS i n exchange for 100% of HANS s stock. 1In 1993, HAC forned a
Net her| ands subsidiary, HACBV, to which it transferred all of its
stock in HANS in consideration for HACBV' s assunption of the HAC
prom ssory notes originally owed by HACto Harris by virtue of the
Adacom Acquisition. Following this transaction, the structure of
the conpanies was as follows: HAC was the parent of HACBV and, in

turn, HACBV was the parent of HANS, i.e., HANS was the whol | y- owned



subsi di ary of HACBV, which was the whol | y-owned subsi diary of HAC
Byrne mai ntains that, coincident wiwth this corporate restructure,
he entered into an agreenent with HAC and HACBV (the “Redenption
Agreenment”) under whi ch he exchanged his stock in HAC for stock in
HACBV, and HACBV agreed that, on any eventual sale of HANS, HACBV
woul d redeem Byrne’s HACBV stock for at least $2.9 mllion.

I n June of 1994, HACBV decl ared bankruptcy i n the Net herl ands,
and the District Court of Ansterdam appointed RIS and WIP as the
curators of HACBV. While still in bankruptcy, HACBV appointed
Byrne as sole director of its subsidiary, HANS. In that capacity,
Byrne asserts, he was requested by RIS to sell HANS as quickly as
possi bl e. According to Byrne, he rem nded RIS of his (Byrne’s)
right to receive at least $2.9 mllion for his shares of HACBV
stock when and i f HANS were sold. Byrne further contends that RIS
assured him(Byrne) that he would be “taken care of.” In contrast,
the Curators claimthat, as Curator for HACBV, RIS entered into a
witten agreenent with Byrne which described both the services
Byrne would render in connection with the sale of HANS and the
conpensati on he woul d recei ve.

Nevert hel ess, Byrne presented the Curators with his bankruptcy
cl aim agai nst HACBV for $2.9 nmillion, conditioned on HANS bei ng
sold, as provided in the all eged Redenpti on Agreenent. RIS, acting
in his capacity as one of HACBV' s Curators, infornmed Byrne that his
claim—if valid at all —was, at nost, an ordinary claimin the

HACBV bankr upt cy.



In March of 1995, HANS sold all its assets for approximtely
$20 mllion. The Curators concede that Byrne performed services in
connection with the sale, but insist that he was fully conpensated
pursuant to the witten agreenent. Byrne asserts that once HANS
was sold, his demand for renuneration was rebuffed by HACBV and
RJS. In April of 1995, the nonth followi ng the sal e of HANS, Byrne
was renoved by HACBV from his position as sole director of HANS.

I n August of that year, Byrne filed the Byrne Lawsuit. In it
he asserted cl ai ns agai nst HANS (HACBV s subsidiary) for breach of
contract, fraud, and quantum neruit, and against HAC (HACBV s
parent) for fraud, quantum neruit, tortuous interference wth a
contract, and fraudulent transfer. Byrne anended his petition to
i nclude a cl ai mthat HACBV (the Debtor), HAC (the Debtor’s parent),
and HANS (the Debtor’s subsidiary) were operated as a single
busi ness enterprise or were each others’ alter egos, as a result of
whi ch HANS i s i ndependently |iable for HAC and HACBV' s contract ual
obligations to him

Two years | ater, consistent wwth the Code, the Curators filed
an ancillary proceeding in the United States Bankruptcy Court,
requesti ng: (1) a declaration that any clains against HANS or
ot her subsidiaries of HACBV based on a theory that HACBV is a
menber of a single business enterprise with, or the alter ego of,
anot her person or entity, are the sole and exclusive property of
the Debtor, HACBV, and (2) a prelimnary and permanent injunction
agai nst the prosecution inthis country of any action agai nst HANS,
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the subsidiary of the Debtor, with respect to the property of the
Debt or. After a hearing, the bankruptcy court denied the
declaratory and injunctive relief requested by the Curators and
enjoined HANS from transferring funds to HACBV until the Byrne
Lawsuit was resol ved. The Curators appealed to the district court,
which affirmed the bankruptcy court’s order. Both the bankruptcy

and district courts reasoned that our decision S.1. Acquisition, in

whi ch we concluded that an alter ego claimasserted by a creditor
agai nst a non-bankrupt parent of its debtor subsidiary is property
of the debtor’s estate, did not apply to Byrne’s claim against
HANS. The Curators tinely filed this appeal.

Meanwhi le, in April of 1998, the Byrne Lawsuit proceeded to
trial in state court, in which the jury returned a verdi ct agai nst
Byrne, rejecting all material issues. Specifically, the jury
failed to find that Byrne, HAC, and HACBV ever entered into the
Redenption Agreenent. This pretermtted the jury s addressing the
i ssue whet her, pursuant to alter ego and singl e busi ness enterprise
t heori es, HANS shoul d be responsi bl e for HACBV' s obligati ons under
t he Redenption Agreenent. After post-trial notions, the state
trial court rendered judgnent that inplenents the jury's verdict
and thus provides no recovery to Byrne. At the request of the
Curators, the bankruptcy court declared that the Byrne Lawsuit had
been “resol ved” within the neaning of that court’s order that had
enjoi ned HANS fromtransferring funds to HACBV. Accordingly, the
bankruptcy court concluded that the injunction had |apsed by its
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own terns, entitling HANS freely to transfer assets to HACBV
Byrne’s counsel stated in open court that he intended to appeal the
state court’s judgnent in the Byrne Lawsuit.
.
ANALYS| S°

A. St andard of Revi ew

W review a denial of declaratory or injunctive relief for
abuse of discretion.” Wen such relief has been granted or denied
by a bankruptcy court, we perform the sane task as the district
court: we reviewthe bankruptcy court’s findings of fact for clear
error and issues of |aw de novo.?

As there are no outstanding issues of fact surrounding the
Curators’ request for declaratory and injunctive relief or the

bankruptcy and district courts’ denial of such relief, our review

SAppel lants submtted a notion, which was carried with the
case, to supplenent the record on appeal with additional docunents:
(1) the judgnment and post-trial notions from Texas state court in
the Byrne Lawsuit, and (2) the notions and hearing to lift the
injunction fromthe bankruptcy court. W conclude that only the
out cone of the Byrne Lawsuit, and not its substance, is relevant to
this appeal. As the outcone is evident from the injunction
proceedi ngs and Appellee does not object to supplenenting the
record with these proceedings, we grant the notion, in part, to
al l ow i ncl usi on of subsections (f) through (h), but deny the notion
W th respect to subsections (a) through (e).

‘North Al anb Water Supply Corp. v. City of San Juan, 90 F.3d
910, 916 (5'" Cir.), cert. denied, 519 U S. 1029 (1996); Peaches
Entertai nnent Corp. v. Entertai nnent Repertoire Assocs., lnc., 62
F.3d 690, 693 (5" Cir. 1995); Penbroke v. Wod County, 981 F.2d
225, 228 (5" Cir.), cert. denied, 508 U.S. 973 (1993).

8Kaepa, Inc. v. Achilles Corp., 76 F.3d 624, 626 (5'" Gr.
1995), cert. denied, 519 U S. 821 (1996).
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is de novo. And, because the bankruptcy court’s order contained
hol di ngs w t hout acconpanyi ng reasons, we focus predom nately on
t he conprehensive analysis perfornmed by the district court, which
affirmed the | egal conclusions of the bankruptcy court.

B. Declaratory and I njunctive Relief under section 362

The Curators contend that the district court erred when it
affirmed the bankruptcy court’s denial of their request for a
declaration that the alter ego and single business enterprise
clains are property of the HACBV bankrupt estate. They insist that

the Byrne Lawsuit is functionally equivalent to the litigation

addressed in S.I. Acquisition, in which a creditor’s alter ego
| awsuit agai nst a non-bankrupt affiliate of the debtor was deened
property of the bankrupt estate and thus subject to the automatic
stay provisions of the Code. As the Curators, |ike the bankruptcy

and district courts, rely principally on S.1. Acquisition, we find

it helpful and instructive to exam ne the opinion closely.

1. In Re S.1. Acquisition

In S. 1. Acquisition, we were required to decide whether a

creditor’s alter ego suit against the bankrupt corporate debtor’s
non- bankrupt parent was subject to the autonmatic stay provisions of

section 362 of the Code.® Eastway Delivery Services, Inc.

°Section 362(a) provides, in pertinent part:

(a) [A] petition filed under section 301, 302, or 303 of this title
operates as a stay, applicable to all entities, of —
(1) the commencenent or continuation . . . of ajudicial,
adm ni strative, or other action or proceedi ng agai nst the

12



(“Eastway”), a creditor of S. 1. Acquisition, Inc. (“SIA”), had
filed suit against SIA for breach of contract. Eastway had al so
named as defendants various conpanies affiliated wwth SIA on the
theory that these affiliates were alter egos of SIA Duri ng
pendency of the suit, SIA filed bankruptcy and, pursuant to the
automatic stay, was severed from Eastway' s |awsuit. East way

continued to prosecute the suit agai nst the non-bankrupt affiliates

debtor . . . or to recover a claimagainst the debtor

'(23j-.;

(3) any act to obtain possession of property of the
estate or of property from the estate or to exercise
control over property of the estate;

11 U. S.C. 8 362(a) (1994). The section 362 autonmatic stay does not
apply in this case, however, because HACBV is in bankruptcy in the
Net herl ands and nust affirmatively seek injunctive relief under
section 304 of the Code. The district court noted that the parties
did not dispute that the section 304 injunction perforns the sane
function as the section 362 autonmatic stay, and therefore concl uded
that the section 362 stay sought in S.I. Acquisition 1is
sufficiently analogous to the section 304 relief requested by
Appel lants to apply our reasoning fromthat case to this one.

As wi Il be discussed infrain nore detail, this conclusion |ed
to fundanmental errors in the district court’s analysis and the
parties’ briefs on appeal. The bankruptcy court, the district
court, and the parties throughout this litigation relied solely on
the S. 1. Acquisition analysis, which interpreted section 362's
requi renent that any claimaffected by the automatic stay nust be
“property of the estate.” This requirenent, however, is not found
in the applicable subsection of section 304. As simlarities
bet ween the automatic stay in donestic bankruptcies and i njunctive
relief in foreign bankruptcies have been recogni zed previ ously, we
will apply the dictates of S. 1. Acquisition. See, e.q., In re
Banco Nacional, 91 B.R 661, 664 (Bankr. S.D.N. Y 1988) (recogni zi ng
that the injunctive relief under section 304 “is not unlike the
injunction which is automatic in a chapter 7 or 11 case pursuant to
section 362 of the Code”). Later in the opinion, however, we wll
di scuss the nore appropriate analysis under section 304 of the
Code.

13



of SIA but SIA argued that, because the alter ego claim was
property of the bankruptcy estate, continuation of the suit
viol ated the automatic stay.?°

Drawing fromAnerican Nat’l Bank v. MrtgageAnerica Corp. (Ln

re MortgageAnerica Corp.), a prior decision of ours that addressed

the effect of the automatic stay on “corporate trust fund” and
“denudi ng the corporation” causes of action,!* our panel in S.I.

Acqui sition set forth the analytical schenme under which it woul d

determ ne whet her the section 362(a)(3) automatic stay applied to
Eastway’ s alter ego cl ai ns:

(1) the automatic stay applies to a cause of action that
under state (or federal) |aw belongs to the debtor, or

(2) the automatic stay applies to a cause of action that
seeks to recover property of the estate when the property
is held or controlled by a person or entity other than
t he debtor, and

(3) in applying the above rules, a court nust keep in
mnd the general bankruptcy policies of securing and
preserving the debtor’s property and ensuring equal
distribution of the debtor’s assetstosimlarly-situated
creditors.!?
Applying this | egal franmework, the panel determ ned that, under the
first prong of the analysis, “Eastway’s alter ego actionis a right

of action belonging to SIA and, as such, is ‘property of the

15, 1. Acquisition, 817 F.2d at 1143-45.

11714 F.2d 1266 (5'" Gir. 1983). The corporate trust fund and
t he denudi ng t he corporation doctrines i npose personal liability on
those who use their power of control for their personal benefit
rather than that of the corporation. 1d. at 1272.

125 1. Acquisition, 817 F.2d at 1150.
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1"

estate subject to the automatic stay.!® As noted above and as
wll Jlater be seen as inportant to our analysis, the S.|

Acquisition court, by answering the first question in the

affirmative, ended the inquiry and thus (correctly) never reached
t he second prong of the test.

W determned in S.1. Acquisition that, even though, under

Texas law, clains based on alter ego and other piercing-the-
corporate-veil theories are typically brought by a creditor,
not hi ng prevents a corporation fromasserting such a cl ai magai nst
its owmn subsidiary or affiliated conpanies.* Qur reasoning was
t wo- f ol d. First, we noted that the policy behind Texas veil-
piercing theories is “that the control entity that has m sused the
corporation formwll be held accountable for the corporation’s
obligations.” Accordingly, to neet its corporate obligations, the
corporation nmay pierce its own corporate veil to reach those who
have m sused it.?%

Second, we surmsed in S. 1. Acquisition that, by Kkeeping

Eastway from asserting its veil-piercing action, the general

policies of the Bankruptcy Code would be furthered: Al of SIA s

1¥]d. at 1153 (enphasi s added).

41 d. at 1152; see also In re MrtgageAnerica Corp, 714 F.2d
at 1270-72 (holding that the trust fund and denudi ng theories of
recovery were considered to belong to the debtor corporation
because each action was created for the benefit of the corporation,
i.e., to vindicate injury to the corporation caused by inproper
actions by control persons).

15G. 1. Acquisition, 817 F.2d at 1152.
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creditors —including but not limted to Eastway —woul d benefit
from having nore assets available to satisfy their clains.
O herwi se, any creditor could seek renmuneration fromthe debtor’s
affiliates, and the multi-jurisdictional, first-cone/first-served,
unequal distribution, which cuts agai nst the policies of the Code,
woul d be pronoted.® For these reasons, we stayed Eastway’'s state
| aw alter ego claimagainst the debtor’s affiliates.?’

As we were in S.I. Acquisition, we are called on here to

deci de whether Byrne, as an individual creditor of the bankrupt
corporation, HACBV, can assert his claimagainst an affiliate of
that debtor —in this case, its wholly-owed subsidiary, HANS —
that is not directly obligated to the creditor on that particul ar
claim In making this decision, we nust apply Texas |aw and

determ ne the extent of the Debtor’s interest in the alter ego and

%1 d. at 1153-54.

]'d. at 1154. The Second, Fourth, and Seventh Circuits agree
wth the holding in S. 1. Acquisition that a creditor’s alter ego
claim belongs to the corporate debtor in bankruptcy. See Kalb
Voorhis & Co. v. Anerican Financial Corp., 8 F.3d 130 (2d Gr.
1993) (applying Texas law); St. Paul Fire and Marine Ins. Co. V.
Pepsi Co, Inc., 884 F.2d 688 (2d Cr. 1989) (applying Chio |aw;
Steyr-Daim er-Puch of Anerica Corp. v. Pappas, 852 F.2d 132 (4t"
Cir. 1988) (applying Virginia law; Koch Refining v. Farners Union
Central Exch., Inc., 831 F.2d 1339 (7" Cr. 1987), cert. denied,
485 U. S. 906 (1988) (applying both Illinois and Indiana |law). The
Sixth and Eighth Crcuits, however, disagree. Both courts denied
the corporation in bankruptcy the right to bring alter ego clains
on behalf of its creditors. See Spartan Tube and Steel, Inc. v.
Hi nmel spach (In re RSC Engi neered Prods. Co.), 102 F.3d 223 (6'N
Cr. 1996) (applying Mchigan |law); Mxon v. Anderson (Iln re Orark
Rest aurant Equip. Co.), 816 F.2d 1222 (8" Cir.) (applying Arkansas
law), cert. denied sub. nom, Jackoway v. Anderson, 484 U S. 848
(1987).
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si ngl e busi ness enterprise clains that Byrne i s seeking to assert. 8
Keeping in mnd the Ilegal framework articulated in S.|I.

Acqui sition, we turn aside briefly to explore the treatnent of

alter ego and single business enterprise clains under Texas | aw.

2. Alter Ego and Singl e Business Enterprise Theories

Texas recognizes various legal theories that facilitate
di sregarding the corporate form i.e., piercing the corporate veil,
two of which are alter ego and single business enterprise. An
alter ego renedy is available when there is an identity or unity
bet ween a corporation and either a natural person or an affiliated
entity such that all separateness between the parties has ceased
(or never existed) and failure to disregard the corporate form
woul d be unjust.? A single business enterprise renmedy |ikew se
defeats the corporate form but is appropriate when two or nore
organi zations that are separate de jure pool or integrate their
resources de facto to achi eve a conmmon busi ness purpose. |[|f such
comonal ity is established, each constituent organization nmay be

held liable for the debts incurred by one or nore of the others in

18To ascertain the property ownership of a foreign bankruptcy
estate, the law of the jurisdiction where the section 304
proceeding is pending determ nes whether the debtor has a valid
ownership interest in the property. Once the foreign debtor
establishes an interest in the property, the law of the
jurisdiction where the foreign proceeding is pending determ nes
whet her such i nterest becones property of the bankrupt estate. See
Koreag, Controle et Revision S.A. v. Refco F/ X Assocs., Inc. (Inre
Koreaq), 961 F.2d 341, 348 (2d Cr. 1992).

Castl eberry v. Branscum 721 S.W2d 270, 272 (Tex. 1986).
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pursuit of that comon busi ness purpose. %
Wth this basic understanding of the state |aw aspects of
Byrne’s veil-piercing clains in mnd, we proceed to exam ne the

bankruptcy facet of S.I. Acquisition’s framework. Throughout the

instant litigation, the parties and the courts have focused solely
on the first prong of the two-part test —whether Byrne' s alter
ego and single business enterprise clains “belong to” the HACBV
estate. Although we too begin with that first prong, we do not
stop there.

3. VWhet her Byrne's clains “belong to” HACBV

The Curators maintain that Byrne’s claimmrrors the alter ego

claim in S. 1. Acquisition and thus “belongs to” HACBV. W

recognize the simlarities between the facts in this case and t hose

in S.1. Acquisition, but we cannot ignore their differences. 1In

each case a creditor of the debtor sued a non-bankrupt affiliated
entity, insisting that the defendant’s rel ationship with the debtor
is such that the debtor’s corporate form should be disregarded to
allow the creditor to collect fromthe non-bankrupt affiliate the
debt owed by the debtor. Al t hough Byrne’'s claim followed this
general path, it was raised in a significantly different procedural
context: HACBV had filed bankruptcy in a foreign |iquidation
proceeding, not in a United States proceeding, and —after its

subsidiary was sued in Texas — affirmatively sought injunctive

20 d Republic Ins. Co. v. Ex-Im Services Corp., 920 S.wW2d
393, 395-96 (Tex. Ct. App. 1996).
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relief pursuant to section 304 of the Code to protect its property
in this country.

In addition to this procedural distinction, Byrne advances
another elenment of his veil-piercing remedy as a distinguishing
difference that bears review. Dianetrically opposed to the “direct
piercing” action instituted to reach the debtor’s parent (the

entity controlling the Debtor) in S.1. Acquisition, Byrne seeks to

pierce the corporate veil to reach the Debtor’s whol |l y-owned non-

bankrupt subsidiary (the entity controlled by the parent), a

variation referred to as “reverse piercing.”? Byrne argues, and
t he bankruptcy and district courts agreed, that, because HACBV is

the controlling party, the policy supporting a creditor’s right to

2lPiercing the corporate veil in “reverse” has been recogni zed
in many jurisdictions as an equitable doctrine used to prevent
injustice by corporate principals. See e.q. Stoebner .

Li ngenfelter, 115 F.3d 576, 580 n.4 (8th Gr. 1997) (recogni zi ng
reverse piercing when other shareholders and creditors are not
adversely affected); Scholes v. Lehmann, 56 F.3d 750, 758 (7th
Cr.) (recognizing reverse piercing ordinarily in one-man
corporations), cert. denied, 516 U S. 1028 (1995); MCall Stock
Farns, Inc. v. United States, 14 F.3d 1562, 1568 (Fed. G r. 1993)
(affirmng the use of reverse piercing to seek repaynent of
corporate principals’ debt fromrefunds due to the undercapitalized
corporation); Dahl v. Gardner, 583 F. Supp. 1262, 1268 (D. Uah
1984) (collecting reverse piercing cases). Texas, in particular,
has recognized the doctrine for over thirty years. See Zahra
Spiritual Trust v. United States, 910 F.2d 240, 243-45 (5th Cr.
1990) (reverse pierce permtted to reach assets of corporation that
was the alter ego of individual who owed tax debt); Zisblatt v.
Zisblatt, 693 S.W2d 944 (Tex. C. App. 1985) (w fe sought to use
reverse piercing in divorce action); Dllinghamv. Dillingham 434
S.W2d 459 (Tex. Ct. App. 1968) (sane); Anerican Petrol eum Exch.
Inc. v. Lord, 399 S . W2d 213 (Tex. C. App. 1966) (judgnent
creditor of sharehol der sought to use reverse piercing to proceed
agai nst corporation’s assets).
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pi erce the corporate veil —to hold account abl e those persons or
entities that controll ed and m sused the corporate form—woul d be
underm ned if we should hold that the veil-piercing claim*®“bel ongs
to” the bankruptcy estate of the Debtor.? This argunent was nmade
and accepted even though, |like the automatic stay under the Code,
the injunctive relief available to the Debtor as the parent would
squarely block Byrne from pursuing the Debtor’s shares of HANS
stock, an asset of the parent corporation’s bankruptcy estate that
is clearly beyond the reach of the creditor, Byrne.

In response, the Curators insist that these facts present a
distinction without a difference —and we agree. \Wether, under
a veil-piercing theory, a creditor seeks repaynent from the
sharehol ders of the debtor or froma subsidiary of the debtor —

assumng that creditor has no direct, independent claim for

2Appel 1 ee cites Southmark Corp. v. Crescent Heights VI, |nc.
(ILn re Southmark Corp.), No. 95-10849 (N.D. Tex. July 26, 1996)
(unpublished), aff’'d, 95 F.3d 53 (5" Cr. 1996), for the
proposition that reverse piercing is not available to an entity
t hat abused the corporate formfor its own benefit. W viewthe
facts in Southmark as clearly distinguishable from the facts at
hand. Moreover, the Southmark court specifically noted “[w e do
not hold that a sharehol der could never use the reverse piercing
doctrine under any circunstances.” The sharehol der in Sout hmark
sought to pierce the corporate veil of its subsidiary to transfer
one of the subsidiary’s assets, a prom ssory note, intoits estate
where the debtor could then assert a fraudulent transfer action
that arose from a purchase agreenent between the subsidiary and a

third party. The court forbade Southmark’s piercing its own
corporate veil because the “particul ar use of reverse piercing” did
not further any equitable concerns. Such is not the case for

HACBYV. HANS has no separate, direct agreenent with Byrne, and by
enj oi ning Byrne fromasserting his clains, all of HACBV' s creditors
w Il be protected.
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repaynent of the debt agai nst the sharehol der or subsidiary, i.e.,
no guarantee or co-signed instrunment —Byrne’s actions constitute
an “end-run,” skirting other creditors to reach the bankrupt
estate. As the Curators urge, this is precisely Byrne's notive.

It is undisputed that HANS i s not independently or directly |iable

for the debt allegedly owed by HACBV to Byrne; nonethel ess, Byrne
seeks to recover this debt from HANS even though the bankrupt
debtor, HACBV, is his sole obligor. By agglonerating to hinself
the other creditors’ rightful pro-rata share of this asset (HANS)
of the Debtor’s estate, Byrne would obtain indirectly a very
preferential status that he cannot obtain directly —a result that
flies in the face of bankruptcy’ s structure and its equitable
concerns.

W recogni ze the theoretical tensioninplicit in the question

posed by the S.1. Acquisition court: How can Byrne’s clains “bel ong

to” HACBV when HACBV clearly controls the subsidiary, which it now
seeks to reach? Any pause that we may be given by the issues of

control posed by Texas |law and adopted by the S.1. Acquisition

court is nmerely transitory, though, given our concl usion that Byrne
is seeking “recovery or control” of property of the Debtor within

t he meani ng of the second prong of the S.I. Acquisitiontest.?® |In

23Al t hough our holding is not based on the “bel ongs to” prong
of the S.1. Acquisition analysis, we nonethel ess briefly conment on
its applicability. Texas law clearly regards the alter ego renedy
as an equitable doctrine to “hold accountable those who have
m sused the corporation (i.e., the shareholders, officers, or
directors).” Byrne insists that the right to pierce the corporate
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reaching this conclusion, we pay particular attention to the third

“guiding principle” articulated by the S.1. Acquisition court —

ensuring equal distribution of the debtor’s assets to simlarly
situated creditors.

4. VWether Byrne's clains seek “recovery or control” of
HACBV property

We have neither been referred to nor found independently any

case dealing directly with the second prong of S.I. Acquisition’s

disjunctive test. W therefore decipher the neaning of “recovery

or control” by turning again to S.1. Acquisition’s “guiding

principle.” Heeding our own analysis in In re MrtgageAnerica, we

enphasized in S.1. Acquisition that, when considering whether a

creditor’s cause of action “belongs to” the debtor or seeks

“recovery or control” of property of the debtor, the Code’s general

veil (or veils) cannot “belong to” HACBV because it is the very
party that abused HANS s corporate form As HACBV is the entity
wi th unclean hands, he insists, it cannot avail itself of the
equitable renedy designed to rectify its own abuse.

Although initially this argunment has an appealing ring, it is
cut down by the blade that creates it: Equity. The nere filing of
a bankruptcy petition creates |egal consequences for both the
debtor and the creditors that are sheathed by the principles of
equity. For exanple, the nonent that a petition for bankruptcy is
filed, the fictional “estate” passes to trustees (or Curators in
this case) for the benefit of all of the creditors. The creditors
are not only protected against fire sales by the debtor, but they
can expect to receive a pro-rata distribution of the estate’s
residuary. HACBV is currently in liquidation proceedings, and its
creditors, through the actions of the Curators, should not be
tarred with the brush of any pre-filing corporate abuses or
wrongdoi ngs by HACBV, its officers, or directors. St at ed
differently, HACBV s al | eged uncl ean hands shoul d not precl ude pro-
rata distribution of its property because the real parties with an
interest in HACBV s liquidated assets —includi ng, notably, HANS
and its assets —are all of its creditors.
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policies of securing and preserving the debtor’s property and
ensuring equal distribution of that property to simlarly situated
creditors should remain a paranount concern. 2

The |l egislative history of the Code is replete with support
for this proposition. For exanple, a House Report reflects that
the automatic stay provision was adopted to “provide[] creditor
protection. Wthout it, certain creditors would be able to pursue
their own renedi es agai nst the debtor’s property. Those who acted
first would obtain paynent of the clains in preference to and to
the detrinment of other creditors.”? It is pellucid from this
passage alone that Congress intended to protect all creditors
And, to ensure adequate protection, Congress gave the trustee the
excl usi ve power to assert clainms against the debtor’s property for
the collective benefit of creditors. 25

5. CGeneral and Personal d ains

It isinthis perspective that the distinction between general

and personal clains is both significant and consistent with the

245, 1. Acquisition, 817 F.2d at 1152.

’H. R Rep. No. 595, 2™ Sess., at 340 (1978). W note that even
t hough the automatic stay provision does not apply in this case,
the injunctive relief that nust be requested by the Curators
enbodi es the sane policy concerns.

W do not inply that a creditor can never assert an

i ndi vi dual cl aimagainst the debtor. |Indeed, we intend just the
opposite. Courts and commentators alike recognize differences
between a “personal” claim—one in which an individual creditor
has been harmed — and a “general” claim — one in which the

creditors collectively have been harned.
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Bankruptcy Code. It is axiomatic that a trustee has the right to
bring actions that will benefit the estate. Such clains can either
be founded on the rights of the debtor or on the rights of the
debtor’s creditors. If the right belongs to the debtor’s creditors,
the distinction between personal and general clains takes on
significance: A trustee can assert the general clains of
creditors, but is precluded from asserting those creditor clains
that are personal. |In other words, even if a claim “bel ongs to”
the creditor, the trustee is the proper party to assert the claim
for the benefit of all creditors, provided the claim advances a
general i zed grievance. %

We understand that characterizing an injury as personal or
general traditionally conports wth notions of standing. A
bankruptcy court has correctly recognized that “[i]njury
characterization analysis should be considered as an inseparable
conponent of whether an action belongs to the corporation or
i ndi vidual.”?® W agree with that position and conflate the injury

characterization analysis with not only the first, “belongs to,”

2’But _see Ellenberg v. Walliagha (ln re Mattress N More), 231
B.R 104, 109-10 (Bankr. N.D. Ga. 1998) (recognizing that from a
policy perspective, a trustee should be able to pursue genera
alter ego clains as a representative of the estate, but concl udi ng
that no statutory basis under the Code exists for the trustee to do
so).

2®n re E.F. Hutton Southwest Properties Il, Ltd., 103 B.R
808, 812 (Bankr. N.D. Tex. 1989); see also, Inre Mattress N Mire,
231 B.R at 107-08 (discussing standing and whether the claim
bel ongs to the debtor contenporaneously).
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prong of the S.1. Acquisition test but wwth the second, “recovery

or control” prong as well. Consi deration of whether a claimis
general or personal should aid courts in deciding whether a claim
seeks “recovery or control” of property of the debtor. Thi s
analysis, we find, helps to crystallize the structure for
determ ni ng when trustees can or cannot act on behalf of creditors
i n pursuing clains.

To capsulize this | egal framework for determ ni ng whet her the
trustee or an individual creditor is the appropriate actor, we
categori ze three kinds of action:

1) Actions by the estate that belong to the estate;

2) Actions by individual creditors asserting a generalized

injury tothe debtor’s estate, which ultimtely affects

all creditors; and

3)Actions by individual creditors that affect only that
creditor personally.

The trustee is the proper party to advance the first tw of these
kinds of clains, and the creditor is the proper party to advance
the third. This construction ensures that the estate will not be
whol ly or partially consuned for the benefit of one creditor, or
even a small nunber of creditors. Mreover, preservation of the
estate for the advantage of all creditors wll (1) prevent nulti-
jurisdictional rushes to judgnent, (2) save judicial resources, and
(3) further the equitable principles of bankruptcy. To reiterate

our earlier observation, in S. 1. Acquisition we provided two

circunstances in which the automatic stay woul d affect a creditor’s
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cl ai magai nst a non-debtor affiliate of the debtor: (1) when the
claim “belongs to” the debtor, or (2) when the claim seeks
“recovery or control” of property of the debtor. And again, as we

based our holding in S. 1. Acquisition on the “belongs to” prong, we

never needed to question whether the clainms sought “recovery or
control” of property of the debtor’s estate.

As not all clains necessarily “belong to” the debtor —
because either by statute or common |aw the debtor is precluded
from asserting the action — another nechanism nust exist to
prevent individual creditors fromannexi ng assets of the estate to
gai n an advant age. Injunctive relief is therefore necessary to
prevent prosecution of actions that could lead to recovery or
control of the debtor’s property to the disadvantage of other
simlarly situated creditors.

Byrne’s pursuit of his indirect clains against the non-
bankrupt, wholly-owned subsidiary of the debtor exenplifies the
need for suchrelief. H s alter ego and si ngl e busi ness enterprise
clains seek to collect a debt all egedly owed by the Debtor by suing
—— and hoping eventually to enforce a judgnent against —the
Debt or’ s non-bankrupt subsidiary, HANS. Even if the Redenption
Agreenent exists and is enforceable, it provides no direct or
i ndependent cl ai m agai nst HANS. The claimis based entirely on
Byrne’s rel ationship wth HACBV. Even though Byrne attenpts to sue

HANS, a non-debtor third party, his action is grounded in a claim
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agai nst the Debtor only.?°

W find further support in Texas |aw, wunder which the
viability of an action to reverse-pierce the corporate veil depends
on finding that the debtor and the corporation should be treated as
one entity or that one entity is a “nere tool or business conduit”
for the other entity.3 Although the creditor bears the burden of
proving the inseparable relationship, for the <claim to be
characterized as personal to that creditor it nust be based solely
on the interaction between the debtor and its affiliate and in no
way hinge on the creditor’s interaction with either entity.3

In his petitioninthe Byrne Lawsuit, Byrne all eged that “HANS
was not operated as a business entity separate fromHAC or HACBV.”
He went on to explain the single business enterprise and alter ego
theories to support his theory, seeking to hold HANS |iable “for
the debt of HACBV.” The relief sought by Byrne —to ignore the
limtations of liability of HACBV and HANS as separate corporate

entities —is not peculiar or personal to his cause, but is common

2See | n re Saunders, 101 B.R 303, 305 (Bankr. N.D. Fla. 1989)
(“While a fraudulent transfer action may be an action against a
third party, it is also an action ‘to recover a claimagainst the
debt or.’ Absent a claim against the debtor, there is no
i ndependent basis for the action against the transferee.”)

30Zahra Spiritual Trust, 910 F.2d at 243-44 (noting that the
ultimate goal in reverse piercing is unique: The court treats the
i ndi vidual and the corporation as “one and the sane.”).

31S. 1. Acquisition, 817 F.2d at 1152 (“The doctrine of alter
ego does not rest upon a particular creditor’s dealings wth or
reliance on the control entity, nor does the doctrine require a
show ng of fraud on a particular creditor.”).
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to all of the creditors. |If the entities are proved to exist as
one, whether for failure to observe corporate formalities or as
undercapitalized shell corporations, the assets and liabilities of
the entities should be anmalgamated for the benefit of all
creditors, not Byrne alone. | ndeed Byrne insists that other
creditors of HACBV could institute the sanme kind of action as his,
whi ch would allowthemto share in the equity, i.e., this residua
asset val ue of HANS.

We are convinced that Byrne’'s alter ego and single business
enterprise clains are general clains that ultimtely seek to
recover or control property of HACBV, and that such clains are the
Curators’ to enforce or not enforce. Accordingly, we reverse the
district <court’s order denying the Curators’ request for
declaratory relief, and we decl are that assertion of any such alter
ego or single business enterprise clains nust be initiated, if at
all, by the Curators on behalf of all creditors.

C. An Alternative: | njunctive Relief under section 304

Even if reversal based on the bankruptcy and district courts’

anal yses under S.I. Acquisition and section 362 of the Code were
not indicated, reversal — and granting of declaratory and
injunctive relief —are mandated by proper application of section

304 of the Code. The Curators, on behalf of HACBVY, filed a
petition under section 304 seeking declaratory and injunctive
relief to prevent Byrne from prosecuting his alter ego and single

busi ness enterprise clains agai nst HANS. Section 304(a) authori zes
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a representative of a foreign bankruptcy estate to comence an
ancillary proceeding in the United States Bankruptcy Court.32 The
filing of a 304 petition does not create a bankruptcy “estate” that
must be adm nistered by a court in the United States, but it does
allow the foreign debtor to prevent pieceneal distribution of its
assets in the United States while its plan is being structured in
the foreign jurisdiction.? Al t hough section 304 contains no
automatic stay provision, the bankruptcy court is given the
authority in subsection (b) to:
(1) enjoin the comencenent or continuation of —
(A) any actions agai nst —
(i) a debtor with respect to property invol ved
in such foreign proceeding; or
(i1) such property; or
(2) order turnover of the property of such estate, or
the proceeds of such property, to such foreign
representative; or
(3) order other appropriate relief.
Subsection (b) is intended to arm the courts wth nmaximm
flexibility in light of principles of international comty and
respect for the aws of foreign nations.3 One court has referred

to section 304's grant of judicial authority as tantanount to the

power to nold relief “in near blank check fashion.”3

211 U.S.C. § 304 (1994).
3 n re Koreag, 961 F.2d at 348.

%See H. R Rep. No. 95-595, 2" Sess., at 324-25 (1978).
®nre Qulmer, 25 B.R 621, 624 (Bankr. S.D.N. Y. 1982).
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Even though injunctive relief under subsection (b) is
available to a litigant, however, it is not to be granted
automatically. Rather, the grant of such relief, being within the
court’s discretion, is guided by the six factors enunerated in
section 304(c), with the econom cal and expeditious adm nistration
of the foreign estate being of paranpbunt concern, to wt:

(1) just treatnent of all holders of clainms against or

interest in such estate;

(2) protection of claimholders in the United States

agai nst prejudice and i nconvenience in the
processing of clains in such foreign proceeding;

(3) prevention of preferential or fraudul ent
di spositions of property of such estate;

(4) distribution of proceeds of such estate
substantially in accordance with the order
prescribed by this title;

(5 comty; and

(6) if appropriate, the provision of an opportunity for
a fresh start for the individual that such foreign
proceedi ng concerns. %6

The Curators conplain that, because Byrne’'s alter ego and
single business enterprise clains are “property of the HACBV
estate,” the bankruptcy and district courts abused their discretion
inrefusing to grant injunctive relief pursuant to section 304. As
both courts concluded that Byrne’s clains are not “property of the
estate,” the Curators’ argunent failed. The bankruptcy and
district courts did not, however, consider subsections (b)(1) or
(b) (3) —which provide alternative grounds for granting injunctive
relief when the property in question is not “property of the

estate.” W find the plain | anguage in these sections conpelling

%11 U.S.C. § 304(c)(1)-(6) (1994).
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and deserving of full review

1. Section 304(b): Is an Injunction Avail abl e?

Subsection (b) (1) of section 304(b) permts a bankruptcy court
to enjoin actions “against the debtor wth regard to property

involved in such foreign proceeding.” W note first that, in the

context of the automatic stay under sections 362(a)(1l) and (a)(3),
the phrase “agai nst the debtor” has been extended to non-debtors
when failure to enjoin the action would jeopardi ze the success of
t he bankruptcy process or cause irreparable harmto the debtor’s
estate and its creditors.® GCenerally, such a situation exists when
the debtor and the non-debtor are closely related such that the
debtor is the real party defendant and a judgenent agai nst the non-
debtor will in effect be a judgnent or finding agai nst the debtor. 38

The value of HACBV' s ownership interest in HANS would be
di m ni shed were the subsidiary’s assets seized to satisfy HACBV s
all eged debt to Byrne. It follows that the remaining creditors of
HACBVY woul d share pro-rata in a smaller pie. Addi tional ly, as
HACBV and HANS are in a parent-subsidiary rel ationship and HACBV s
equity in HANS is an asset that would otherwi se be available to
repay creditor debt, Byrne’s obtaining and executing on a judgnent

agai nst HANS woul d have an effect econom cally indistinguishable

37S. 1. Acquisition, 817 F.2d at 1148; In re Davis, 191 B. R
577, 586 (S.D.N Y. 1996) (conpiling citations).

38S. 1. Acquisition, 817 F.2d at 1147-48; Audio Data Corp. V.
Monus, 789 S.W2d 281, 286 (Tex. Ct. App. 1990).
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from his obtaining and executing on a judgnent obtained post-
petition directly agai nst HACBV —whi ch, of course, he cannot do.
W will therefore apply the injunction to Byrne’'s action agai nst
HANS, the non-debtor, if his alter ego or single business

enterprise clains regard or affect property involved in the foreign

pr oceedi ng.
Few courts have discussed subsection (b)(1) in detail,
particularly the conduct necessary for property such as a cause of

action to be “involved in” the foreign proceeding.?® On two
occasi ons, however, a New York Bankruptcy Court faced the issue,
both tines in the context of actions seeking to collect insurance

funds held in trust. In re Lines* and In re Rubin* involved

Ameri can rei nsurance conpani es that sued to coll ect i nsurance funds
set up by foreign reinsurance conpani es that had becone debtors in
liquidation. |In each case, the American conpany clainmed that the
foreign debtor had no interest in the fund because the cl ai ns of
ot her beneficiaries exceeded the anount of the fund, |eaving the

debtor with no reversionary interest. The court disagreed and held

¥Courts have noted, with curiosity, the different statutory
| anguage used in subsections (b)(1) and (b)(2). See, e.q., Inre
Koreag, 961 F.2d at 349 (recognizing that Congress permts
i njunctions to be i ssued under subsection (b)(1) regardi ng property
“involved in” the foreign proceeding, but subsection (b)(2) only
aut hori zes turnover of “property of the estate,” leading to the
conclusion that the two sections nust performdifferent functions).

481 B.R 267 (Bankr. S.D.N. Y. 1988).
41160 B.R 269 (Bankr. S.D.N. Y. 1993).
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that even if the debtor’s reversionary i nterest was val uel ess, that
interest was sufficiently connected to the debtor to be “invol ved
in” the foreign I|iquidation proceeding, thereby entitling the
debtor to injunctive relief.*

When t oday we apply Texas | aw, we cone to the sane concl usi on.
Byrne’s argunent that HACBV has no interest in his actions
grounded in alter ego and single business enterprise theories
because a control entity cannot pierce its own corporate veil to
remedy its own abuse, is not dispositive of the “involved in”
i ssue. Even assum ng arguendo that HACBV is not the proper party
to assert the veil-piercing action, that corporation, as the sole
st ockhol der of HANS, nevertheless has an equity or property
interest in HANS — not wunlike a reversionary interest —
sufficient for HANS to be *“involved in” HACBV s foreign
bankrupt cy. *

Nei t her can we ignore the fact that Byrne filed a proof of

claimin HACBV s foreign bankruptcy for the exact sane debt that he

seeks to collect from HANS in Texas through the alter ego and

singl e business enterprise theories.* It is obvious beyond

“2Inre Rubin, 160 B.R at 277; Inre Lines, 81 B.R at 271-72.

43See also In re Davis, 191 B.R at 577 (granting injunctive
relief under section 304(b)(1)(A) and stating “[g]iven the debtor’s
contingent liability for any judgnent taken by [the creditor]
against [affiliates of the debtor], it is appropriate for any such
litigation to go forward in Canada”).

4See In re Rubin, 160 B.R at 277 n.11 (“[The creditor] has
already filed a proof of claim. . . in the Israeli liquidation
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peradventure that Byrne’s own actions “involve” himin the foreign
bankruptcy. As any claimByrne could assert successfully in the
forei gn bankruptcy appeared certain to produce a | esser nonetary

recovery than 100 cents on the dollar, he attenpted the Texas “end
run,” targeting a solvent affiliate of the Debtor. We hol d,
therefore, that Byrne's alter ego and single business enterprise
clains are sufficiently “involved 1in” HACBV s liquidation
proceedings in Ansterdam to warrant a section 304 injunction
agai nst pursuit of these clainms in the United States.*

Thi s hol di ng does not, however, end our inquiry. As dictated
by section 304's subsection(c), relief is appropriate only if we
conclude that it wIll ensure an economcal and expeditious
adm nistration of the estate. We turn therefore to the factors

enunerated in section 304(c).

2. Section 304(c): Propriety of an Injunction

Cogni zant of the six factors nentioned above, we begin with

subsections (c)(1) and (c)(3), which often work in conjunction with

proceeding. By his own actions, [the creditor] has involved the
Trust in the foreign liquidation case, as have nunerous other
beneficiaries/creditors.”).

“®We note in passing that subsection (b)(3) provides another
relief mechanism Even if Byrne's claim were not sufficiently
“involved in” the foreign proceeding to warrant injunctive relief
under (b)(1), (b)(3) gives us the authority to order “other
appropriaterelief.” Inthis case, “other appropriaterelief” could
include an injunction to prevent Byrne’'s “race to the courthouse”
to gain a preferential benefit.
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one anot her. 46 Not only nust all claim holders in a foreign
bankruptcy receive just treatnent, but the possibility of
preferential treatnment nust be prevented. As previously nentioned,
if Byrne is not enjoined fromasserting his alter ego and single
busi ness enterprise clains against HANS, he will be first in line
to seize assets of HANS, up to the full anpunt of his judgnent.
That, of course, would negatively affect the value of HACBV. As
previously recognized, not only would Byrne thus receive
preferential treatnent, but the remaining claim holders in the
HACBV bankruptcy would be relegated to sharing pro-rata in the
concomtantly di m nished equity val ue of HANS. 4" Consi deration of
these two factors therefore weighs in favor of granting injunctive
relief.

We cannot, though, ignore the inpact injunctive relief for
HACBV woul d have on Byrne. Subsection (c)(2) mandates protection
of Byrne’'s claim against prejudice and inconvenience if he is
forced to raise his claimin the foreign proceeding. This factor

requires us to consider Dutch bankruptcy law and its effect on

46Subsection (c)(6) is not rel evant because the foreign debtors
are not individuals.

471t is also likely that just treatnment of all creditors would
be i npaired by the ongoing litigation and resources expended in the
United States. See In re Gercke, 122 B.R 621, 629 (Bankr. D.D.C.
1991) (“To allow [the creditor’s] claimto be tried in the United
States now would threaten the just treatnent of all holders of
cl ai ne because the estate has i nadequate resources to engage in a
trial without threatening the [curators’] efforts to naximze the
estate.”)
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Byrne’s claim

First, we agree with the Curators’ contention that the nere
fact that Byrne would have to pursue his claimagainst HACBV in a
foreign proceeding is not sufficient prejudice to deny relief.*8
In fact, we require foreign creditors to litigate in the United
St at es when seeking distributions in a donestic bankruptcy case. *
From the translations of the Dutch Gvil Code contained in the
record, it is patently clear that Dutch law entitles Byrne to
receive the sanme treatnent that he would under Title 11. For
exanpl e, section 3, article 277 of the Dutch Cvil Code treats
creditors as “equally entitled to be paid fromthe net proceeds of
t he goods of their debtor, . . . in proportion to the clai mof each
creditor, subject to priorities that have been acknow edged by
law.” Conpare this to section 726 of the Code, which sets forth
the general distribution rules for liquidation cases, (¢iving
priority to secured creditors first and then to unsecured
creditors, with all clains in the sane class receiving pro-rata
treatnment when there are insufficient funds to pay that class in
full. Additionally, the Dutch Bankruptcy Act provides for a first

creditor’s neeting, simlar to that provided under the Code. >

8See In re Davis, 191 B.R at 585; In re Rubin, 160 B.R at

269.
““See Inre Brierley, 145 B.R 151, 163 (Bankr. S.D.N. Y. 1992).

*0Conpar e Dutch Bankruptcy Act, 88 116, 119, 122 with 11 U. S.C
§ 341 (1994).
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Qur review of the Dutch code articles governing bankruptcy
satisfies us that creditors are afforded rights sufficiently akin
to those provided in the Code to eschew prejudice. W are
convinced that Byrne's clains will not be prejudiced when rai sed in
the foreign proceeding.

Simlarly, section 304(c)’s fourth factor calls for an
exam nation of the foreign | aw governing the debtor’s proceeding to
ensure that the distribution of proceeds of the foreign bankrupt
estate will occur substantially in accordance with Title 11
Al t hough the foreign distribution schene need not be identical to
Title 11, it nmust be conparable.® Derived |largely fromabove-cited
article 277 of the Dutch Gvil Code, the order of priority in a
Dut ch bankruptcy is as follows: (1) Special bankruptcy costs; (2)
Ceneral bankruptcy costs; (3) Tax authorities; (4) Creditors with
specific privileges related to specific assets; (5) Creditors with
general privileges; and (6) Unsecured creditors.® A creditor who
has retained ownership of a particular asset and holds either a
nort gage or a pl edge encunbering that asset can exercise his rights
irrespective of the authority of the Curator. Wth this exception,

preferences under Dutch | aw generally track the hierarchy of clains

1ln re Gercke, 122 B.R at 6209.

*2See also Dutch Cvil Code, 8 2, art. 23b.1 (“The I|iquidator
transfers all that is left of the estate of the |iquidated |egal
entity, after paynent to the creditors in proportion to everyone’s
rights, to those that have rights resulting fromthe articles of
associ ation, or otherw se to the nenbers or sharehol ders.”)
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in a donestic proceeding: (1) Secured clains; (2) Admnistrative
expenses; and (3) Unsecured creditors. Under either schene,
Byrne’s claimqualifies as an unsecured breach of contract claim
arising, if at all, from the Redenption Agreenent. Byrne has
already filed his claimin the Dutch proceedi ng, so distribution of
the foreign estate vis-a-vis his claimshould occur substantially
in accordance with Title 11

Fifth and finally, we nust evaluate the principles of comty
to ensure that the Dutch proceedi ng does not offend our notions of
justice. Foreign proceedings are generally recognized in the
United States, as long as the foreign | aws conport with due process
and treat the clains of local creditors fairly.® W favor granting
comty to foreign bankruptcy proceedi ngs because “t he assets of the
debtor [can] be dispersed in an equitable, orderly, and systematic
manner, rather than in a haphazard, erratic or pi eceneal fashion.”>
As noted in our analysis of the fourth factor, the foreign |aws
need not be identical to their counterparts under the |l aws of the
United States; they nerely nust not be repugnant to our |aws and
policies.® As we have already found sufficient congruity between

Dutch and Anerican bankruptcy |laws to eschew such repugnance, we

BVictrix S.S. Co., S.A v. Salen Dry Cargo A.B., 825 F. 2d 709,
714 (2d Cr. 1987).

Cunard S.S. Co. v. Salen Reefer Servs. A.B., 773 F.2d 452,
458 (2d Cir. 1985).

In re Davis, 191 B.R at 587; In re Rubin, 160 B.R at 283;
In re Brierley, 145 B.R at 168.
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conclude that principles of comty weigh in favor of granting the
i njunction sought by the Curators.

We are confident that Byrne’'s claim already asserted in the
Dutch liquidation proceeding, will receive essentially equal and
fair treatnent anong other claimants who are nenbers of his class
of creditors. Dut ch bankruptcy law clearly is not repugnant to
Title 11 and the factors specified in section 304(c) are present.
We therefore hold that the bankruptcy and district courts erred as
a matter of law in refusing to grant the Curators injunctive
relief. Finding that Byrne’'s efforts to recover fromHANS t he debt
owed by HACBV, but not owed directly by HANS, violate applicable
principles of both United States and Dutch bankruptcy law, we
reverse the bankruptcy and district courts and grant the relief

sought by the Curators.

L1l
CONCLUSI ON

As a result of our section 362/S.1. Acquisition analysis of

the Curators’ entitlenent to declaratory and injunctive relief, we
find ourselves in disagreenent with the judgnents of the bankruptcy
and district courts that denied such relief. In particular, we
perceive error in the finding of those courts that a creditor’s
action based on reverse-piercing of a corporate veil does not

constitute property of the bankruptcy estate of the parent
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corporation even when, as here, the purpose of a creditor’s veil-
piercing suit in state court agai nst the non-bankrupt, wholly-owned
subsidiary of the Debtor, is to obtain a noney judgnent on an
obligation that concededly is not owed directly by the subsidiary.
G ven our viewthat, generally, application of the equitable theory
that a corporate debtor should not be allowed to profit fromits
untoward mani pul ations of an affiliated entity m sses the mark here
by failing to recognize that —at least in the context of this
donesti ¢ bankruptcy proceeding ancillary to a foreign bankruptcy —
pr e- bankruptcy cor porate m sdeeds of the Debtor should not inureto
the detrinment of its general bankruptcy creditors, we concl ude that
the instant reverse-piercing action belongs to the Curators, not to
one individual creditor of the Debtor.

More to the point, even if we assunme arquendo that the
bankruptcy and district courts correctly deci ded that Byrne’s veil -

pi erci ng cause of action is not “property of the estate” under the

first prong of S.I. Acquisition’s disjunctive test —the “bel ongs
to” prong — those courts nevertheless erred in halting their
inquiry at that point. Even though, as in S. 1. Acquisition, a
“yes” answer to the “belongs to” question ends the inquiry, a “no”

answer to that first prong question requires the court to proceed
to the second prong — the “recovery or control of property”
question. Thus, the bankruptcy and district courts abused their
di scretion when, having answered the first prong’s question in the
negative, they failed entirely to address Byrne’s reverse-piercing
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action under the second prong of the S.1. Acquisition test. As a

correct application of the second “recovery or control” prong | eads
inevitably to a determnation that Byrne’s goal in attenpting to
reverse-pierce the veil of the non-bankrupt, wholly-owned
subsidiary of the Debtor was the “recovery or control” of property
of the Debtor, i.e., the estate’'s interest in HANS or its assets,
those courts’ failure to address recovery or control of the
Debtor’s property constitutes reversible error. Based on S. 1.

Acqui sition’'s take on section 362, we hold that the Curators are

entitled to declaratory and injunctive relief.

Alternatively, we conclude that, when declaratory and
injunctive relief is sought in a bankruptcy court in this country
t hrough proceedings that are ancillary to a forei gn bankruptcy from
a country whose | aws are conpati ble with and not repugnant to ours,
analysis of the ancillary case should be conducted not under
section 362 of the Code but under section 304. For the reasons we
have expl ai ned, a proper section 304 analysis of the instant case
makes the Curators’ entitlenment to the relief sought even clearer

than it i s when exam ned under section 362 and S.I1. Acquisition.

The Debtor’s ownership of all issued and out standi ng st ock i n HANS,
a non-bankrupt affiliate, nakes unavoi dable the concl usion that
HANS and its assets are “involved in” HACBV s bankruptcy for
pur poses of section 304. As such, injunctive relief is highly
appropriate if not absolutely required.

W therefore reverse the bankruptcy and district courts’
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denial of the relief sought by the Curators, declare any veil-
piercing action vis-a-vis HACBV and its affiliated conpanies to be
“property of the estate” for purposes of HACBV s bankruptcy
proceedi ngs, and remand this case for entry of judgnent permanently
enjoining Byrne from prosecuting the portion or portions of his
state court action in Texas that seek a noney judgnent against
HANS, on veil-piercing (alter ego and comobn busi ness enterprise)
grounds, for clains on which HANS is not purported to be directly
responsi ble as the primary obligor.

REVERSED and REMANDED. ¢

6 W recognize that if the take-nothing judgnment rendered
against Byrne in the trial court in Texas is affirnmed on appeal and
becones final, the judgnent we render today will be noot.
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