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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T

No. 98-10552

ATCHI SON, TOPEKA AND SANTA FE RAI LWAY CO.,
Pl ai nti ff/ Count er def endant/ Appel | ant ,

ver sus

UNI TED TRANSPORTATI ON UNI ON ( CT&Y)
Def endant / Count er cl ai mant / Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

May 10, 1999

Bef ore KING Chief Judge, and POLI TZ and BENAVI DES, G rcuit
Judges.

BENAVI DES, Circuit Judge:

At chi son, Topeka and Santa Fe Railway Co. (“Santa Fe”)
appeal s the district court’s determnation that it |acked any
ground to overturn a public | aw board’s award under the Rail way
Labor Act (“RLA’). W find that the district court properly
granted sunmary judgnent to appellee United Transportation Union
(CT&Y) (“UTU’) and affirm

Under Federal Railroad Adm nistration (“FRA’) quidelines,

railroad yardman is a safety-sensitive position. FRA regul ations



mandate that rail roads conduct random drug testing of enpl oyees
in safety-sensitive positions. See 49 CF. R 8§ 219.601. In a
random drug test in Novenber 1993, Janes E. Richardson, a yardman
wth Santa Fe, tested positive for cocaine. R chardson had tested
positive for cocaine in 1989 and positive for cocai ne and
marijuana in 1988. Santa Fe suspended Ri chardson pending an
i nvestigation. In accordance with the collective bargaining
agreenent in effect between it and the UTU, Santa Fe schedul ed a
formal hearing, which took place in January 1994. At that
heari ng, Ri chardson deni ed using cocai ne and produced a |ist of
prescription and over-the-counter nedications he was taking.
Three weeks later, Santa Fe fired R chardson pursuant to section
9.0 of its Policy on the Use of Al cohol and Drugs, which provides
for firing enpl oyees who test positive for controll ed substances
twice within ten years.?

Both federal regulations, see 49 CF. R 8 40.33; 49 CF.R

§ 219.707, and Santa Fe’'s internal policies? direct the

1. The record does not nake apparent any specific reason
why Santa Fe did not attenpt to fire Richardson after his second
positive test. Santa Fe does not appear to have held a hearing
follow ng the second positive test, as the collective bargaining
agreenent requires before Santa Fe fires an enpl oyee.

2. The formthat R chardson had signed at the tine of
testing regarding his urine sanple stated:

Should the results of the |lab test for the specinen

identified by this formbe confirmed positive, the

Medi cal Review Oficer will contact you to ask about

prescription and over-the-counter nedications you may

have taken. Therefore, you may want to nmake a |ist of
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railroad’s nedical review officer (“MRO') to evaluate information
t hat casts doubt on a positive drug test. Santa Fe’'s MRO

t el ephoned Ri chardson in Novenber 1993 to tell himthat he tested
positive for cocaine. The MRO does not appear to have inquired at
any tinme about other drugs Ri chardson m ght be taking, and

Ri chardson did not at any tinme before the January 1994 heari ng
advi se Santa Fe that he was using prescription or over-the-
counter drugs. The MRO did not attend Ri chardson’s heari ng.

The UTU appeal ed Richardson’s dismssal within Santa Fe. The
conpany issued its final denial in April 1995. The UTU forwarded
the matter to Public Law Board 4901 (“PLB” or “Board”) for
resol ution.® The PLB conducted a hearing and issued a decision in
August 1996 reinstating Ri chardson with back pay and benefits.
The Board found that the MRO had not investigated the effect that
Ri chardson’ s nedi cati ons m ght have had on a drug test result and
thus that the Novenber 1993 positive test result was not a valid

ground for firing Ri chardson

those nedications as a remnder. This list is not
necessary. |If you choose to nake a list, do so either
on a separate piece of paper or on the back of your
copy . . . of this form Do not |list on the back of any
ot her copy of this form Take your copy with you.
Ri chardson testified at his disciplinary hearing that he was not
ot herwi se asked about his use of nedications until the hearing.

3. Pursuant to 8 3 of the RLA, 45 U. S.C. 8§ 153, arbitration
of m nor |abor disputes before the National Railroad Adjustnment
Board i s mandatory. Proceedi ngs before a public | aw board, or
adj ust nent board, created by agreenent between enpl oyer and
uni on, may substitute for NRAB arbitration
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Santa Fe sought review of the PLB award before the district
court. “Under the Railway Labor Act . . . the range of judicial
review in enforcenent cases is anong the narrowest known to the

law.” Dianond v. Term nal Railway Al abama State Docks, 421 F.2d
228, 233 (5th Cr. 1970). National policy favors the fina
settlenent of |abor disputes by arbitration. See, e.g., Ar Line
Pilots Association, International v. Eastern Air Lines, Inc., 632
F.2d 1321, 1323 (5th Cr. 1980). “The federal policy of settling
| abor disputes by arbitration would be underm ned if courts had
the final say on the nerits of the awards.” United Steel workers
of America v. Enterprise Weel and Car Corp., 363 U S. 593, 596,
80 S. . 1358, 1360 (1960). In keeping with federal policy
favoring the enforcenent of arbitration awards, the RLA provides
that a reviewing court nmay set aside an adjustnent board’ s award
only in one of three circunstances: (1) if the board failed to
conply with the RLA; (2) if the board failed to confine itself to
matters within its jurisdiction; or (3) if fraud or corruption
tainted the process. See 45 U.S.C. 8 153 First (q); Union Pacific
Rai |l road Co. v. Sheehan, 439 U S. 89, 93, 99 S. C. 399, 402
(1978) (per curiam. This Court has recognized a fourth basis for
setting aside an award, in cases where the award failed to neet
the requirenents of due process. See, e.g., Brotherhood of

Loconotive Engineers v. St. Louis Southwestern Railway Co., 757

F.2d 656, 660-61 (5th Gr. 1985). Santa Fe urged the district
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court to adopt a fifth ground for denying enforcenent of an
arbitration award under the RLA nanely, in cases where the award
contravenes public policy. The district court rejected Santa Fe’'s
argunent for a fifth ground and, finding that none of the four
recogni zed grounds for setting aside the award applied, granted
the UTU s notion for sunmary judgnent.

Santa Fe nmakes two argunents to this Court as to why the
arbitration award should be set aside. First, Santa Fe argues
that the PLB exceeded its jurisdiction when it reinstated
Ri chardson. According to Santa Fe, the record before the Board
contai ned no evidence that R chardson was taking the nedications
at the tinme of the drug test (instead of nerely at the tine of
the hearing) and no evidence that the nedications could have
caused a false positive test result. Furthernore, according to
Santa Fe, the Board inproperly relied on Ri chardson’s statenent
t hat he was taking nedications, because the statenent was not
made until two nonths after the drug test at the hearing. This
argunent is wthout nerit. The Board's finding was that Santa Fe
failed to have its MRO i nvestigate Ri chardson’ s nedi cations.
Because of that failure, the Board held, the positive test result
coul d not be considered valid. The Board's factually based
findings in this regard are conclusive. See Eastern Air Lines,
632 F.2d at 1323. Wthout a valid positive test result, Santa Fe

had no grounds under the collective bargaini ng agreenent for



di sm ssing Richardson, and the PLB was within its jurisdiction in
reinstating him

Second, Santa Fe urges this Court to foll ow several other
circuits and hold that a court may overturn an RLA arbitration
award if the award contravenes public policy. See, e.g., Union
Pacific Railroad Co. v. United Transport Union (“Mdison”), 3
F.3d 255, 261 (8th Gr. 1993) (specifically holding that
precedent concerning public policy review under the National
Labor Rel ations Act applies as well to the RLA); Delta Air Lines,
Inc. v. Air Line Pilots Association, International, 861 F.2d 665,
669-71 (11th Cr. 1988) (assum ng w thout discussion that public
policy review is available under the RLA as well as under the
NLRA); Northwest Airlines, Inc. v. Air Line Pilots Association,
International, 808 F.2d 76, 83-84 (D.C. Gr. 1987) (sane). W
need not reach this issue. Even if Santa Fe is correct that there
is a well-defined public policy against reinstating a drug user
to a safety-sensitive position in the railroad industry, the
PLB' s decision in this case would not violate that policy.
Because the Board found the test invalid, it did not assune that
Ri chardson in fact used cocaine. This is not a case in which a
PLB, after finding or not questioning that an enpl oyee used drugs
or alcohol in violation of conpany policy, nonethel ess ordered
the enpl oyee reinstated to a safety-sensitive position, as m ght

require us to consider public policy review. Cf. Mdison, 3 F.3d

- 6-



at 262-63 (refusing on public policy grounds to enforce an award
reinstating a safety-sensitive enpl oyee whose due process rights
were violated at his hearing but who nonethel ess was found to
have violated his conpany’s al cohol regulation)? Delta Ar
Lines, 861 F.2d at 668, 674 (refusing on public policy grounds to
enforce an award reinstating an airline pilot where the
adj ustnent board found that the pilot in fact had fl own a pl ane
whi | e drunk).

Regardl ess of whether we agree with the PLB s award, we have
no basis under | aw upon which to overturn it. W therefore nust

AFFIRM the district court’s grant of sunmmary judgnment to the UTU

4. I n Madison, the conpany hearing officer nmade i nproper
remarks on the hearing record--stating that the enpl oyee
“reek[ed] of alcohol”--before the conpany determ ned that the

enpl oyee had violated an industry-wide rule prohibiting the use
of drugs or alcohol on the job. A public |law board reinstated the
enpl oyee w t hout considering whether he had in fact violated the
regul ati on. See Madi son, 3 F.3d at 257. The Eighth Crcuit found
the board’ s award contrary to public policy because the board had
failed to determ ne the enployee’s |ikelihood of future al cohol
violations. See id. at 262. Madi son may be distingui shed fromthe
i nstant case insofar as nothing in Madi son suggested that the
testing procedures used by the conpany mght be invalid, only
that the hearing officer nmade prejudicial remarks. Al though the
Madi son court stated that it did not decide the case on the
assunption that the drug test results were positive, see id. at
257 n.3, it acknow edged, “If the Board had reinstated [the

enpl oyee] after finding that the allegedly positive test results
were invalid due to faulty testing procedures or sone other
reason, we would be obliged to enforce the award.” 1d. at 262.

-7-



