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Bef ore REYNALDO G GARZA, POLITZ, and BARKSDALE, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

For all but one of the clains at hand, the overarching issue
is whether the bankruptcy court abused its discretion by not
judicially estopping plaintiffs Industrial C earinghouse and the
Trustee for the bankruptcy estate of Coastal Plains from pursuing
cl ai s agai nst Browni ng, Coastal’s | argest unsecured creditor; the
i nchpi n bei ng whet her nondi scl osure of those clains in Coastal’s
bankruptcy schedules or its stipulation for lifting the automatic
bankruptcy stay to allow Coastal’s |argest secured creditor to
foreclose on Coastal’s assets, later purchased by Industrial
Cl eari nghouse (formed by Coastal’s CEQ), falls under the exception
to judicial estoppel advanced by plaintiffs, Coastal’s successors
— that, even though Coastal had know edge of the clains, the
nondi scl osure was neverthel ess “i nadvertent”. For plaintiffs’ one
cl ai mnot subject to judicial estoppel (tortious interference), the
key issue is whether it is time-barred. Browning appeals the $5.2
mllion judgnment on a jury verdict in favor of plaintiffs;
plaintiffs cross-appeal the substantial post-verdict reduction in
damages. W REVERSE and RENDER j udgnent for Browni ng.

| .

Coastal Plains, Inc., an equi pnment distributor, was purchased
by Bill Young in 1984 for approximately $9 mllion. The business
pl an i ncl uded nmaki ng Browni ng Manuf acturing, fornmerly a division of

Emerson El ectric Conpany, Coastal’s |eading supplier.



In January 1986, Coastal acknow edged its financial problens
toits creditors and inplicitly threatened bankruptcy if they did
not agree to a workout plan, pursuant to which Coastal would return
toits creditors inventory they had sold on credit to Coastal; the
creditors woul d pay Coastal 50 percent of the inventory’s cost and
wite off Coastal’s debt; and the noney so raised would be paid to
Coastal’s secured | ender, Westinghouse Credit Corporation. Many
creditors rejected the proposal.

The next nonth, owed $1.3 million by Coastal, Browning agreed
to a transaction which tracked Coastal’s earlier proposed workout
plan. In |ate February 1986, Coastal began returning inventory to
Browni ng; this was soon discontinued because Browning s parent,
Emer son, wanted to postpone the transaction until the next quarter.

Accordingly, in md-March, Coastal and Browning agreed that,
if the transaction was not conpleted by 3 April, Browning would
transfer the returned-inventory back to Coastal. The inventory-
return to Browni ng was conpleted by the end of March

Nevert hel ess, becoming nore concerned about Coastal’s
potential bankruptcy, Browning did not conplete the transaction
(paynent, etc.) by 3 April. Therefore, Coastal denmanded that
Browning return the inventory not later than 20 April.

But, on 16 April, Young, for Coastal, signed a voluntary
Chapter 11 bankruptcy petition, which was filed on 22 April.
Coastal advised its creditors that bankruptcy had becone necessary
because all of them had not accepted its proposed workout plan

Coastal owed in excess of $8.5 mllion to Westinghouse, and



approximately $8 mllion to other creditors. Browni ng was
Coastal’s | argest unsecured creditor.

A week after filing its petition, Coastal initiated an
adversary proceeding against Browning, seeking an order both
enjoining it fromdi sposing of the returned-inventory and directing
its transfer to Coastal. Coastal also clainmed conversion;
interference with contracts and/or business rel ati onshi ps because
of Browning's failure to return inventory; punitive damages; and
violation of the automatic stay.

The conplaint did not specify the anmount of danages sought,
and there were no allegations that Browning' s actions caused the
failure of Coastal’s pre-bankruptcy workout plan. (Concerning this
critical point for judicial estoppel purposes, discussed infra,
Coastal’s bankruptcy attorney testified at a bankruptcy hearing
seven years later that the primary purpose of the adversary
proceedi ng was the inventory-return.)

Shortly after the adversary proceeding was filed, the
bankruptcy court found that Browning had violated the automatic
stay and ordered the inventory returned to Coastal; the other
cl ai ns were not addressed. Browning conpleted the inventory-return
before the end of May.

Soon thereafter, on 6 June, Wayne Duke, Coastal’s CEQ
execut ed sworn bankruptcy schedul es for Coastal. But, although he
believed that Coastal had clains of up to $10 mllion agai nst
Browni ng, they were not disclosed in the bankruptcy schedul es and

statenent of financial affairs. And, although Coastal’s $1.3



mllion debt to Browning was listed in the schedule of liabilities,
it was not specified as contingent, disputed, or subject to setoff.

Three nonths |ater, on 9 Septenber, in noving for relief from
the automatic stay so that it could forecl ose on Coastal’s assets,
West i nghouse (secured |l ender) asserted that it was owed in excess
of $8 mllion by Coastal; that this debt was nearly equal to the
val ue of the collateral; and that reorgani zati on was not possible.
On 18 Septenber, Westinghouse and Coastal submtted in support of
the lift-stay notion a stipul ation, prepared by Wstinghouse, that
i ncl uded esti mates of the val ue of Coastal’s assets, including that
its general intangible assets consisted of conputer software
prograns, custoner lists, and vendor lists, with atotal worth | ess
t han $20, 000. No nention was nmade of any cl ai ns agai nst Browni ng.
The stipul ati on showed nore than a $5 million shortfall between the
val ue of Coastal’s assets and its debt to Westinghouse.

Browning withdrew its objection to lifting the stay. On 19
Septenber, the day after the stipulation was filed, Westinghouse’s
lift-stay notion was granted; it foreclosed on Coastal’ s assets,
conducting an auction on 7 October. No nention of Coastal’s clains
against Browning was nmade in the foreclosure notices or
advertisenments, or at the auction.

A Browni ng representative attended the auction and bid on the
i nventory. The highest bid on Coastal’s general intangibles
(whi ch, again, were not described as including its clai ns agai nst
Browni ng) was $2, 000. West i nghouse was the successful bidder

purchasi ng the assets for $3.25 mllion.



On 8 QOctober, the day after the auction, and pursuant to
negoti ations the preceding nonth prior to executing the lift-stay
stipul ation, Westinghouse entered into a consi gnnent agreenment with
| ndustri al Cl eari nghouse, I nc. (1o, to sell the assets
West i nghouse had purchased at the auction. |C had been forned by
Coastal’s CEQ Duke, who was also ICs CEQ that sane day, all of
Coastal’s enployees becane IC enployees; and it used the sane
conput er software and custoner |ists that had been used by Coastal .

In February 1987, |C purchased the renmai ni ng Coastal assets
from Westinghouse for $1.24 mllion. Those assets expressly
i ncluded the previously undisclosed “potential cause of action
agai nst Browni ng”.

The Chapter 11 reorgani zation was converted to a Chapter 7
liquidation that April. After the Trustee filed a no-asset report
and applied for closing the bankruptcy case, it was closed in
February 1988.

But, the case was re-opened that March, to address issues
unrelated to Browning. That April, after |IC advised the Trustee
that it wanted the clains against Browning prosecuted, and the
Trust ee refused, because a successful concl usi on woul d benefit only
IC, IC advised it would pursue the adversary proceedi ng. I n
Cctober 1988, IC was substituted for Coastal in the |ong dornmant
(since May 1986) adversary proceedi ng agai nst Browni ng.

ICfiled its first anmended conplaint in March 1989, all eging
that Browning’s breach of the return-inventory agreenents and

return-del ay caused Coastal’s bankruptcy and dem se; and asserting



claims for breach of contract, conversion, interference wth
contracts and/or business relationships, fraud, and violation of
the automatic stay. A second anended conplaint was filed in late
1989; a third, in early 1992.

I n Septenber 1992, the Trustee again noved to cl ose the case
and for his discharge. ICfiled its fourth anended conpl ai nt that
Decenber .

The adversary proceeding was set for trial in May 1993 in the
district court, which had wthdrawn the reference from the
bankruptcy court. But, on the eve of trial, the Trustee noved to
intervene, claimng that Coastal’s bankruptcy estate owned the
cl ai s bei ng pursued agai nst Browning. The district court referred
the case to the bankruptcy court for the ownership determ nation

I n bankruptcy court, Browning asserted, inter alia, that,
based on Coastal’s nondisclosure in its bankruptcy schedul es and
the lift-stay stipulation, IC and the Trustee were equitably and
judicially estopped. Regardi ng judicial estoppel, IC responded
that the clains had been omtted through counsel’s oversight.

Foll ow ng a July 1993 hearing, the bankruptcy court rul ed that
the estate owned the tort <clainms; [|C those in contract.
Cont enpor aneously, 1C and the Trustee agreed to share any recovery
agai nst Browning, with IC to receive 85 percent.

In May 1994, followi ng a hearing that January, the bankruptcy
court approved the Trustee/lIC (plaintiffs) sharing agreenent and,
inter alia, rejected judicial estoppel. Browning appealed to the

district court, which affirnmed; and to our court, which affirned



approval of the sharing agreenent, but di sm ssed Browni ng’s appeal
as to judicial estoppel, holding that the ruling was i nterlocutory.
(Most unfortunately, Browning did not seek certification fromthe
district court that, pursuant to 28 U . S.C. 8§ 1292(b), the judici al
estoppel ruling “involve[d] a controlling question of law as to
which there is substantial ground for difference of opinion and
that an i medi ate appeal fromthe order may materi ally advance the
ultimate termnation of the litigation”.)

At trial in district court in early 1996 (ten years after the

adversary proceedi ng was filed), the jury found agai nst plaintiffs’

fraud claim but, inter alia, awarded them$5 nmillion for breach of
contract, $2.5 mllion for conversion, $1.75 mllion for breach of
fiduciary duty, $1.3 mllion for tortious interference, and $7.5
mllion in punitive damages.

Browning’s new trial notion was denied; its notion for
judgnent as a matter of law, granted in part. The court found

insufficient evidence for breach of fiduciary duty; ordered

plaintiffs to elect a recovery from anong the three remaining

substantive awards; reduced punitive damages to $4 mllion; granted
Browning a $1.4 mllion setoff; denied its notion to set aside the
bankruptcy court’s judicial est oppel ruling; and limted

prej udgnent interest.
Plaintiffs el ected, under protest, to recover for breach of
contract (concomtantly, no punitive damages). The final judgnent

awar ded damages of $3.6 mllion ($5 mllion for contract breach



less $1.4 million setoff), and $1.6 mllion for attorney’s fees and
costs.
1.

Anmong numnerous issues presented, Browning clains judicial
estoppel, except for the tortious interference claim Plaintiffs
Ccross- appeal . W hold that plaintiffs are judicially estopped,
except for the interference claim it is tine-barred.

A

Al t hough we are the second court to review the bankruptcy
court’s judicial estoppel ruling, we reviewit “as if this were an
appeal froma trial in the district court”. Phoenix Exploration,
Inc. v. Yaquinto (Matter of Miurexco Petroleum Inc.), 15 F. 3d 60,
62 (5th Gr. 1994). Because judicial estoppel is an equitable
doctrine, and the decision whether to invoke it within the court’s
discretion, we review for abuse of discretion the bankruptcy
court’s rejection of the doctrine. See, e.g., Ergo Science, Inc.
v. Martin, 73 F.3d 595, 598 (5th Gr. 1996).

“[Al n abuse of discretion standard does not nean a m st ake of
| aw i s beyond appell ate correction”, because “[a] district court by
definition abuses its discretion when it nmakes an error of |aw'.
Koon v. United States, 518 U S. 81, 100 (1996). Accordi ngly,
“[t] he abuse of discretion standard includes review to determ ne
that the discretion was not gui ded by erroneous | egal concl usions”.
ld. See also Latvian Shipping Co. v. Baltic Shipping Co., 99 F. 3d
690, 692 (5th Gr. 1996) (“We will not find an abuse of discretion

unless the district court’s factual findings are clearly erroneous
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or incorrect |egal standards were applied’); Meadowbriar Hone for
Children, Inc. v. @Gunn, 81 F.3d 521, 535 (5th Cr. 1996) (court
“abuses its discretion if it bases its decision on an erroneous
view of the law or on a clearly erroneous assessnent of the
evi dence”).

Because judicial estoppel was raised in the context of a
bankruptcy case, involving Coastal’s express duty wunder the
Bankruptcy Code to disclose its assets, we apply federal |law. See
Johnson v. Oregon Dept. of Human Resources, 141 F.3d 1361, 1364
(9th Cr. 1998) (action under Anericans with Disabilities Act;
“[f]ederal |aw governs the application of judicial estoppel in
federal courts”).

Judicial estoppel is “a conmmon | aw doctrine by which a party
who has assuned one position in his pleadings nay be estopped from
assum ng an inconsistent position”. Brandon v. Interfirst Corp.
858 F.2d 266, 268 (5th Cir. 1988).! The purpose of the doctrine is
“to protect the integrity of the judicial process”, by

“prevent[ing] parties fromplaying fast and | oose with the courts

to suit the exigencies of self interest”. 1d. (internal quotation

!See al so Data General Corp. v. Johnson, 78 F.3d 1556, 1565
(Fed. Gr. 1996) (“The doctrine of judicial estoppel is that where
a party successfully urges a particular position in a |egal
proceeding, it is estopped fromtaking a contrary position in a
subsequent proceeding where its interests have changed”); Reynol ds
v. Comm ssi oner of Internal Revenue, 861 F.2d 469, 472-73 (6th Cr
1988) (internal quotation marks and citations omtted) (“Courts
have used a variety of netaphors to describe the doctrine,
characterizing it as a rul e agai nst playing fast and | oose with the
courts, blowing hot and cold as the occasion demands, or having
one’s cake and eating it too. Emerson’s dictum that a foolish
consistency is the hobgoblin of little mnds cuts no ice in this
context”).
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mar ks, parentheses, and citation omtted).? Because the doctrine
is intended to protect the judicial system rather than the
litigants, detrinental reliance by the opponent of the party
agai nst whomthe doctrine is applied is not necessary. See Matter
of Cassidy, 892 F.2d 637, 641 & n.2 (7th Gr.), cert. denied, 498
U S. 812 (1990).3

“The policies underlying the doctrine include preventing
i nternal inconsistency, precluding litigants fromplaying fast and
| oose with the courts, and prohibiting parties from deliberately
changing positions according to the exigencies of the nonent.”
United States v. MCaskey, 9 F.3d 368, 378 (5th GCr. 1993). The
doctrineis generally appliedwhere “intentional self-contradiction

is being used as a neans of obtaining unfair advantage in a forum

2See al so United States v. McCaskey, 9 F.3d 368, 379 (5th Gr

1993) (purpose of doctrine is “to protect the integrity of the
judicial process and to prevent unfair and mani pul ati ve use of the
court systemby litigants”), cert. denied, 511 U S. 1042 (1994);
McNemar v. Disney Store, Inc., 91 F.3d 610, 616 (3d G r. 1996)
(“The doctrine of judicial estoppel serves a consistently clear and
undi sputed jurisprudential purpose: to protect the integrity of
the courts.”), cert. denied, 519 U S 1115 (1997); Matter of
Cassidy, 892 F.2d 637, 641 (7th Gr.), cert. denied, 498 U S. 812
(1990) (“Judicial estoppel is a doctrine intended to prevent the
perversion of the judicial process”); Reynolds, 861 F.2d at 472
(internal quotation marks and citation omtted) (“The purpose of
the doctrine is to protect the courts from the perversion of
judicial machinery”).

3See al so McNemar, 91 F.3d at 617 (rejecting contention that
party seeki ng estoppel nust showthat it would be prejudiced unl ess
opponent is estopped); Ryan Operations G P. v. SantiamM dwest
Lunmber Co., 81 F.3d 355, 360 (3d Gr. 1996) (“Wiile privity and/or
detrinental reliance are often present in judicial estoppel cases,
they are not required”); Data CGeneral, 78 F.3d at 1565; Fleck v.
KDI Syl van Pools, Inc., 981 F.2d 107, 121-22 (3d Gr. 1992), cert.
deni ed, 507 U.S. 1005 (1993).

- 12 -



provided for suitors seeking justice”. Scarano v. Central R Co.,
203 F.2d 510, 513 (3d Cir. 1953).4

Most courts have identified at least two limtations on the
application of the doctrine: (1) it nay be applied only where the
position of the party to be estopped is clearly inconsistent with
its previous one; and (2) that party nmust have convinced the court
to accept that previous position. See United States for use of
American Bank v. C |.T. Construction Inc. of Tex., 944 F.2d 253,
258 (5th Gr. 1991) (“The ‘judicial acceptance’ requirenent
mnimzes the danger of a party contradicting a court’s
determ nation based on the party’'s prior position and, thus,
mtigates the corresponding threat to judicial integrity”); Mtter
of Cassidy, 892 F.2d at 641; Foliov. Cty of Carksburg, WV., 134
F.3d 1211, 1217-18 (4th Cr. 1998).°

‘See also Taylor v. Food World, Inc., 133 F.3d 1419, 1422
(11th Cr. 1998) (internal quotation marks and citation omtted)
(“Judicial estoppel is applied to the calculated assertion of

di vergent sworn positions ... and is designed to prevent parties
frommaki ng a nockery of justice by inconsistent pleadings”); Ryan,
81 F.3d at 358 (“The basic principle ... is that absent any good

expl anation, a party should not be allowed to gain an advantage by
litigation on one theory, and then seek an inconsistent advantage
by pursuing an inconpatible theory”). “[Where a party assunes a
certain positionin alegal proceeding, and succeeds i n maintaining
that position, he nmay not thereafter, sinply because his interests
have changed, assune a contrary position.” Davis v. Wakel ee, 156
U S. 680, 689 (1895).

5Cf. McNemar, 91 F.3d at 617 (rejecting contention that party
seeki ng estoppel nust show that prior statenment was accepted by a
judicial tribunal); Ryan, 81 F.3d at 361 (doctrine of judicia
est oppel contains no requirenent that “a party nust have benefitted
from her prior position in order to be judicially estopped from
subsequently asserting an inconsistent one”; but, obviously,
“threat to the integrity of the judicial process from subsequent
assertion of an inconpatible position is nore imedi ate” when
tribunal has acted in reliance on party’ s initial assertion).

- 18 -



The Sixth Crcuit has explained that the “judicial acceptance”
requi renent “does not nean that the party agai nst whomt he j udi ci al
estoppel doctrine is to be invoked nust have prevailed on the
merits. Rat her, judicial acceptance neans only that the first
court has adopted the position urged by the party, either as a
prelimnary matter or as part of a final disposition”. Reynolds v.
Comm ssioner of Internal Revenue, 861 F.2d 469, 473 (6th Cr.
1988) .

Sone courts have inposed additional requirenents. For
exanpl e, the Fourth Crcuit holds that the position nust be one of
fact instead of law. Folio, 134 F.3d at 1217-18. Contra, Mtter
of Cassidy, 892 F.2d at 642 (“the change of position on the |egal
question is every bit as harnful to the adm nistration of justice
as a change on an issue of fact”).

And, many courts have inposed the additional requirenent that
the party to be estopped nust have acted intentionally, not
i nadvertently. E. g., Johnson, 141 F. 3d at 1369 (“If inconpatible
positions are based not on chicanery, but only on inadvertence or
m st ake, judicial estoppel does not apply”); Folio, 134 F.3d at
1217-18; McNemar v. Disney Store, Inc., 91 F.3d 610, 618 (3d GCr.
1996) (internal quotation marks and citation omtted) (part of
threshold inquiry for application of judicial estoppel is whether
party to be estopped “assert[ed] either or both of the inconsistent
positions in bad faith-i.e., with intent to play fast and | oose
wth the court”); Ryan Operations G P. v. Santiam M dwest Lunber
Co., 81 F.3d 355, 358, 362 (3d Gir. 1996) (internal quotation marks
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and citation omtted) (judicial estoppel doctrine “not intended to
elimnate all inconsistencies, however slight or inadvertent;
rather, it is designed to prevent litigants from playing fast and
| oose with the courts”; doctrine “does not apply when the prior
position was taken because of a good faith m stake rather than as
part of a schenme to mslead the court”; inconsistency “nust be
attributable to intentional wongdoing”); Mtter of Cassidy, 892
F.2d at 642 (judicial estoppel should not be applied “where it
woul d work an injustice, such as where the forner position was the
product of inadvertence or mstake”); Johnson Serv. Co. V.
TransAnerica Ins. Co., 485 F.2d 164, 175 (5th Cr. 1973) (applying
Texas law on judicial estoppel; “the rule looks toward cold
mani pul ati on and not an unthi nking or confused bl under”).

Browning maintains that, because of the nondisclosure in
Coastal’s bankruptcy schedules and its lift-stay stipulation,
plaintiffs, as Coastal’s successors, are judicially estopped
(except for the tortious interference clain.

Despite the undisputed facts that Coastal was aware of, but
did not disclose, the clainms, the bankruptcy court rejected
judicial estoppel, stating that, fromthe inception of Coastal’s
adversary proceedi ng, Browning, the Trustee, and Westi nghouse were
aware of that action. That statenent, however, is in the section
of the opinion addressing equitable estoppel (which, of course,
requires detrinental reliance; that defense is no | onger at issue).
Because the nondi scl osure is not discussed in the part on judici al

estoppel, it is unclear whether, in rejecting such estoppel, the
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court relied on the parties’ awareness of the adversary proceedi ng.

Wth respect to the lift-stay stipulation, the bankruptcy
court noted that it was prepared by Wstinghouse s attorneys and
revi ewed by Coastal’s attorney, who “checked it with his client for
accuracy” when it was signed. The court stated that Westinghouse
and Coastal’s attorneys “overl ooked” the adversary proceeding in
arriving at the $20,000 figure for Coastal’s general intangibles;
but ruled that it was not their “intent to omt nmention of the
Browning | awsuit”; and concl uded that “[s]uch om ssion appears to
have been inadvertent, as opposed to any outright conspiracy, or
intentional self-contradiction being used as a neans to obtain
unfair advantage”. In this regard, the court concluded that the
lift-stay stipulationwas not intended to be an “exhaustive |isting
of assets”.

The bankruptcy court found that when the stipulation was
signed and the stay |ifted, Duke, Coastal’s CEO and later IC s
believed that Browning’ s actions had damaged Coastal in the $10
mllion range. The bankruptcy court stated that “[i]t appears that

such lawsuit did have val ue, but such value did not approach the

proj ect ed defi ci ency of approxi mately $5 mllion t hat
[ Westi nghouse] anticipated would exist after” it sold Coastal’s
asset s.

Accordingly, the bankruptcy court held that Coastal’s tort
clains were not foreclosed upon and were not affected by judicial
est oppel . Li kewi se, the court concluded that there was

“Iinsufficient factual or legal justification to show that [I(
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should be judicially estopped ... from asserting ... contract
clains of Coastal ... [greater than] $20,000”; and that there was
i nsufficient proof that Coastal, IC, or Westinghouse participated
inafraud on the court or creditors with respect to listing assets
on Coastal’s schedules, the |ift-stay stipulation, or lifting the
st ay.

On appeal, the district court sunmarily “agree[d] with the
Bankruptcy Court’s findings [, especially concerninginadvertence, ]
and [held] that judicial estoppel should not be applied.

It goes wi thout saying that the Bankruptcy Code and Rul es
i npose upon bankruptcy debtors an express, affirmative duty to
di scl ose all assets, including contingent and unli qui dated cl ai ns.
11 U.S.C. § 521(1) (“The debtor shall—(1) file alist of creditors,
and unless the court orders otherwi se, a schedule of assets and
liabilities, a schedul e of current inconme and current expenditures,
and a statenent of the debtor’s financial affairs”). “The duty of
di scl osure in a bankruptcy proceeding is a continuing one, and a
debtor is required to disclose all potential causes of action”.
Youngbl ood Group v. Lufkin Fed. Sav. & Loan Ass’'n, 932 F. Supp
859, 867 (E.D. Tex. 1996). ““The debtor need not know all the
facts or even the legal basis for the cause of action; rather, if
the debtor has enough information ... prior to confirmation to
suggest that it nmay have a possible cause of action, then that is
a “known” cause of action such that it nust be disclosed ”. Id.
(brackets omtted; quoting Union Carbide Corp. v. Viskase Corp. (In
re Envirodyne Indus., Inc.), 183 B.R 812, 821 n.17 (Bankr. N. D
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[11. 1995)). “Any claimw th potential nust be disclosed, even if
it is ‘contingent, dependent, or conditional’”. ld. (quoting
Westland G| Dev. Corp. v. Morp Managenent Solutions, Inc., 157
B.R 100, 103 (S.D. Tex. 1993)) (enphasis added).

Vi ewed agai nst the backdrop of the bankruptcy system and the
ends it seeks to achieve, the inportance of this disclosure duty
cannot be overenphasi zed. See generally Oneida Motor Freight, Inc.
v. United Jersey Bank, 848 F.2d 414 (3d Cr.) (discussing
i nportance of disclosure to creditors and to bankruptcy court),
cert. denied, 488 U S. 967 (1988).

The rationale for ... decisions [invoking
judicial estoppel to prevent a party who
failed to disclose a claim in bankruptcy
proceedi ngs from asserting that claim after
energing from bankruptcy] is that t he
integrity of the bankruptcy system depends on
full and honest disclosure by debtors of all
of their assets. The courts will not permt a
debtor to obtain relief from the bankruptcy
court by representing that no clains exist and
then subsequently to assert those clains for
his own benefit in a separate proceeding. The
interests of both the creditors, who plan
their actions in the bankruptcy proceedi ng on
the basis of information supplied in the
di scl osure statenents, and the bankruptcy
court, which nust decide whether to approve
the plan of reorganization on the sane basis,
are inpaired when the disclosure provided by
the debtor is inconplete.

Rosenshein v. Kleban, 918 F. Supp. 98, 104 (S.D.N Y. 1996)

(enphasi s added).®

6See al so Ryan, 81 F.3d at 362 (“disclosure requirenents are
crucial to the effective functioning of the federal bankruptcy
systeni); Louden v. Federal Land Bank of Louisville (In re Louden),
106 B. R 109, 112 (Bankr. E.D. Ky. 1989) (“[without ... disclosure
[required by 11 U S.C. § 521], the basic system of marshalling of
assets and the resulting distribution of proceeds to creditors
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As Coastal’s bankruptcy attorney admtted at the July 1993
bankruptcy court hearing, it is very inportant that a debtor’s
bankruptcy schedul es and statenent of affairs be as accurate as
possi bl e, because that is the initial information upon which al
creditors rely. The significance of the undisclosed clains was
underscored by the testinony of Westi nghouse’ s counsel at that sane
heari ng. When asked why the clains against Browning were not
included with the assets describedinthe lift-stay stipulation, he

testified that it was not intended to be an exhaustive |ist of

Coastal’s assets; that, in order to determ ne Coastal’s assets,
creditors should have |ooked instead at, inter alia, Coastal’s
schedul es and statenent of financial affairs. (OF course, such

cl ai ns/ assets were not there disclosed.)

Courts in nunerous cases have precluded debtors or forner
debtors frompursui ng cl ai ns about which the debtors had know edge,
but did not disclose, during the debtors’ bankruptcy proceedi ngs.
See, e.g., Payless Wiolesale Distributors, Inc. v. Al berto Culver
(P.R) Inc., 989 F.2d 570 (1st Cir.), cert. denied, 510 U S. 931
(1993); Oneida, 848 F.2d 414.7 It is along this line that Browning

woul d be an inpossible task”).

'See al so Chandler v. Sanford University, 35 F. Supp. 2d 861
(N.D. Ala. 1999); Youngbl ood G oup, 932 F. Supp. 859; Rosenshein,
918 F. Supp. 98; Ckan’'s Foods, Inc. v. Wndsor Associates Ltd
Partnership (In re Ckan’s Foods, Inc.), 217 B.R 739 (Bankr. E.D
Pa. 1998); Wlsh v. Quabbin Tinber, Inc., 199 B.R 224 (D. Mass.
1996); Freedom Ford, Inc. v. Sun Bank & Trust Co. (Matter of
Freedom Ford), 140 B.R 585 (Bankr. MD. Fla. 1992); State of Onio,
Dept. of Taxation v. HRP. Auto Center, Inc. (Inre HRP. Auto
Center, Inc.), 130 B.R 247 (Bankr. N D. Onio 1991); Sure-Snap
Corp. v. Bradford Nat’'|l Bank, 128 B.R 885 (D. Vt.), aff’d, 948
F.2d 869 (2d G r. 1991); Pako Corp. v. Ctytrust, 109 B.R 368 (D
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takes its stand. It maintains that the bankruptcy court applied an
incorrect standard of |aw and, therefore, abused its discretion;
that, rather than basing its decision on |ack of know edge vel non,
the court inproperly based it on self-serving clains of |ack of
intent to conceal. Browning maintains that “inadvertence” should
preclude judicial estoppel only when the inconsistent positions
result froma |lack of knowl edge. W need not agree entirely with
Browning’s contention, in order to conclude, as discussed bel ow,
that the bankruptcy court abused its discretion.
1
Plaintiffs respond that the first judicial estoppel prong

(inconsistent positions) is not satisfied, because Coasta

M nn. 1989); Louden, 106 B.R 109; Hoffman v. First Nat’'| Bank of

Akron, IA (In re Hoffman), 99 B.R 929 (N.D. lowa 1989); Galerie
Des Monnai es of CGeneva v. Deutsche Bank, A.G (In re Galerie Des
Monnai es of Ceneva, Ltd.), 55 B.R 253 (Bankr. S.D.NY. 1985),

aff'd, 62 B.R 224 (S.D.N. Y. 1986). Cf. Donal dson v. Bernstein,

104 F.3d 547 (3d Cr. 1997) (debtors’ principals judicially
estopped from asserting that one of them had term nated
relationship with debtor because debtor did not disclose alleged
resignation prior to bankruptcy court’s approval of plan of

reorgani zation); Cullen Center Bank & Trust v. Hensley (Mtter of

Criswell), 102 F.3d 1411 (5th Gr. 1997) (Chapter 7 trustee
judicially estopped fromasserting that creditor was not transferee
of oil and gas properties that debtor fraudulently conveyed to
children, because trustee succeeded in preference action based on
assertion that creditor’s |lien was a transfer); Eubanks v.

F.D.I.C, 977 F.2d 166 (5th Gr. 1992) (res judicata effect of

order confirmng plan of reorganization barred debtors from
asserting undisclosed clains); County Fuel Co., Inc. v. Equitable
Bank Corp., 832 F.2d 290 (4th Cr. 1987) (debtor’s failure to
assert breach of contract counterclaimto proof of claimfiled by
creditor barred subsequent breach of contract action against

creditor based on “principles of waiver closely related to those
that, in the interests of repose and integrity, underlie res
judicata”); United Virgi nia Bank/ Seaboard Nat’'|l v. B.F. Saul Real

Estate Investnent Trust, 641 F.2d 185 (4th Cr. 1981) (creditor
judicially estopped from litigating issue based on earlier
i nconsi stent position in bankruptcy proceedi ngs).
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fulfilled its duty to disclose its clains against Browning by
initiating the adversary proceeding in April 1986, a week after
filing its Chapter 11 petition. According to plaintiffs, the
subsequent nondi scl osure was i nconsequenti al because, in the Iight
of the adversary proceedi ng, everyone involved in the bankruptcy
proceedi ng, including Browning, was aware of the clains.

a.

The record contradi cts that assertion; Browni ng, Westinghouse,
and Coastal’s bankruptcy counsel all believed that, after Browning
returned the inventory in My 1986, little renmained of the
adversary proceeding. Coastal’s bankruptcy attorney testified at
the July 1993 bankruptcy court hearing that the primary purpose of
t he adversary proceeding was to cause that inventory return. The
attorney who represented Westinghouse in connection with lifting
the stay testified simlarly that Coastal’s clains agai nst Browni ng
were not nentioned in the lift-stay stipulation, during the lift-
stay hearing, in the notice of the auction, or at the auction
because Westinghouse believed that the clains sought inventory
turnover from Browni ng, which had al ready been acconplished; and
that there was little left to be done in that adversary proceedi ng.
Li kewi se, at a bankruptcy hearing in January 1994, Browning’s
attorney testified that inventory turnover was the essence of the
adver sary proceedi ng.

In the light of that consensus, it was particularly inportant
for Duke (Coastal) to disclose his vastly different view that the

clains were worth mllions. Insum this silence | ed Browing, the
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ot her creditors, and the bankruptcy court to believe that Coastal’s
cl ai ns agai nst Browni ng were resolved in May 1986, when it returned
the inventory.

b.

Moreover, Browning’s know edge of the clainms, or its non-
reliance on the nondi sclosure, even if supported by the record, are
irrel evant. As discussed supra, unlike the well-known reliance
el emrent for other fornms of estoppel, such as equitable estoppel,
detrinental reliance by the party seeking judicial estoppel is not
required. Again, the purpose of judicial estoppel is not to
protect the litigants; it is to protect the integrity of the
judicial system?

Accordingly, the inconsistent positions prong for judicia
estoppel is satisfied. By omtting the clains fromits schedul es
and stipul ation, Coastal represented that none existed. Likew se,
in scheduling its debt to Browni ng, Coastal did not specify that it
was disputed, contingent, or subject to setoff. But in this
proceedi ng, plaintiffs have asserted clains for $10 m | 1i on agai nst
Browning for allegedly causing Coastal’s bankruptcy and dem se.

2.

Plaintiffs do not seriously dispute that the second prong for

judicial estoppel (acceptance of Coastal’s first position by the

bankruptcy court) is satisfied. The stay was |ifted based in part

8Even if detrinmental reliance were an elenment, there is
evi dence that Br owni ng relied on the no-clains-existed
representations in withdrawng its objection to lifting the stay
and in not bidding at the auction on Coastal’s intangible assets.
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on the stipulation, which represented that Coastal’s intangible
assets were worth less than $20,000; and that its assets were
i nadequate to satisfy its debt to Westi nghouse.

3.

Neverthel ess, plaintiffs maintain that judicial estoppel is
i napplicable because the nondisclosure was unintentional and
i nadvertent. On this record, plaintiffs’ and the bankruptcy
court’s reliance on inadvertence to preclude judicial estoppel is
m spl aced. Therefore, the court abused its discretion.

Qur review of the jurisprudence convinces us that, in
considering judicial estoppel for bankruptcy cases, the debtor’s
failure to satisfy its statutory disclosure duty is “inadvertent”
only when, in general, the debtor either |acks know edge of the

undi scl osed clains or has no notive for their conceal nent.?®

°See, e.g., Brassfield v. Jack McLendon Furniture, Inc., 953
F. Supp. 1424 (M D. Ala. 1996) (in Chapter 7 case, where clains
accrued after filing petition, and where debtor was not aware of
clains during bankruptcy, debtor not judicially estopped from
asserting unscheduled clains); Dawson v. J. G Wntworth & Co.
Inc., 946 F. Supp. 394 (E.D. Pa. 1996) (although debtor disclosed
claim in amended bankruptcy schedules, fact 1ssue regarding
debtors’ good or bad faith in not disclosing clains in origihna
bankrupt cy schedul es precl uded sumary judgnent based on judi ci al
estoppel ); R chardson v. United Parcel Serv., 195 B.R 737 (E. D
Mo. 1996) (judicial estoppel inapplicable for undisclosed claim
where debtor’s bankruptcy case was still pending, assets had not
been di stri buted, and no plan had been confirned); In re Envirodyne
I ndustries, Inc., 183 B.R 812 (where retention of jurisdiction in
pl an of reorgani zati on put creditors on notice as to possibility of
such actions, and debtor’s undi scl osed counterclaimdid not assert
position contrary to listing of creditor’s claim as undi sputed,
judicial estoppel did not bar debtor frompursuing counterclai mand
setoff request); Elliott v. ITT Corp., 150 B.R 36 (N.D. Ill. 1992)
(where debtor was unaware that clai magainst creditor existed, and
anended schedule after discovery of potential clains, judicial
estoppel inapplicable); Neptune Wrld Wde Mwving, Inc. V.
Schnei der Myving & Storage Co. (In re Neptune Wrld Wde Mving,
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Two cases fromthe Third Circuit aptly illustrate the critical
di stinction between nondi scl osures based on a | ack of know edge,
and those where, as here, the debtor fails to satisfy its
di scl osure duty despite know edge of the undisclosed facts. I n
Onei da, 848 F. 2d 414, judicial estoppel barred a forner Chapter 11
debtor from prosecuti ng agai nst a bank cl ai ns not disclosed during
t he bankruptcy proceedi ngs. The excuse for nondi scl osure was not
| ack of know edge; instead, that the bankruptcy case was never in
a procedural posture for the clains to be properly asserted. |d.
at 418. Al t hough the court stopped short of holding that the
nondi scl osure was equivalent to taking a position that the clains
did not exist, it concluded that the debtor’s acknow edgnent of its
debt to the bank, w thout any indication that the debt was di sputed
or subject to setoff (as is the situation here), constituted a
position inconsistent with its later action agai nst the bank. 1d.
at 419.

On the other hand, in Ryan, 81 F.3d 355, the Third G rcuit
concluded that a Chapter 11 debtor’s earlier nondisclosure would
not judicially estop the debtor frompursuing the clains outside of
bankrupt cy, because there was no evidence that the debtor acted in
bad faith. Id. at 362. The debtor, a builder, asserted clains

agai nst the manufacturers and suppliers of an allegedly defective

Inc.), 111 B.R 457 (Bankr. S.D.N. Y. 1990) (fact issue regarding
debtor’ s contention that defendants conceal ed and al t ered docunents
whi ch prevent ed debtor fromdi scovering and di scl osi ng preferenti al
or fraudulent transfer clains in disclosure statenent precludes
di sm ssal based on judicial estoppel).
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product; but it had not |listed any potential clains regarding the
product in its bankruptcy schedul es.

The court distingui shed Oneida on the ground that the debtor
there not only failed to disclose its potential claim as a
contingent asset, but also scheduled its debt as a liability,
W t hout disclosing an offset possibility. 1d. at 363. The court
stated that the Onei da debtor had know edge of its claimwhen it
filed for bankruptcy because the “gravanen of [its] case agai nst
the bank was that the bank’s actions were responsible for forcing
[the debtor] into bankruptcy”, id.; and noted that the Oneida
debtor had a notive to conceal the claim because, had the bank
known that the debtor would seek restitution of the anount paid to
t he bank under the plan, the bank “m ght well have voted agai nst
approval of the plan”. | d. The Ryan court concluded that, in
Oneida, it was “[t]his conbination of knowl edge of the claim and
nmotive for concealnent in the face of an affirmative duty to
disclose [that] gave rise to an inference of intent sufficient to
satisfy the [bad faith] requirenents of judicial estoppel”. Id. at
363.

In contrast, the court stated that there was no basis for
inferring that the Ryan debtor “deliberately asserted i nconsi stent
positions in order to gain advantage”, id. at 363, because there
was “no evidence that the nondi sclosure played any role in the
confirmati on of the plan or that disclosure of the potential clains
would have led to a different result”, id.; and the debtor’s

failure to list clains agai nst the nmanufacturers and suppliers as
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contingent assets was offset by its failure to list, as contingent
liabilities, clainms asserted agai nst the debtor by honmeowners for
the defective product. 1d. The court also noted that the debtor
woul d derive no appreci abl e benefit fromthe nondi scl osure, because
creditors would receive 91 percent of any recovery on the clains,
id.; and that the debtor’s actions subsequent to filing its
schedul es, including obtaining authorization from the bankruptcy
court to pursue the clains, were inconsistent wwth an intent to
deli berately conceal them Id. at 364. The court concl uded that
intent to mslead or deceive could not be inferred fromthe nere
fact of nondisclosure. |d. at 364-65.

In Ckan’s Foods, Inc. v. Wndsor Associates Ltd. Partnership
(In re Ckan’'s Foods, Inc.), 217 B.R 739 (Bankr. E.D. Pa. 1998),
t he bankruptcy court held that the “bad faith” el enment mandated by
Ryan was satisfied by “[s]tatenents or conduct of the debtor
evincing a reckless disregard for the truth”. 1d. at 755. There,
a Chapter 11 debtor, following plan confirmation, filed an
adversary conpl aint against its creditor-|andlord, asserting cl ains
under 42 U.S.C. 8 1983, and alleging that the creditor’s actions
caused its bankruptcy. The court found that, because “the
undi scl osed cl ai mi nvol ved al | egations that a particular creditor’s
conduct precipitated the filing of the bankruptcy case and that
substantial damage to its business occurred as aresult ..., all of
the facts underlying the clains were avail able and known to the
debtor well before confirmation”, id. at 756, and inferred that the

debtor’s notive for the pre-confirmation nondisclosure was “to
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preserve for its own uses, to the exclusion of its creditors, any
recovery it mght obtain upon a successful prosecution of such
clainm. 1d.

Coastal’s clainmed “inadvertence” is not the type that
precludes judicial estoppel against plaintiffs, as Coastal’s
successors, fromassertinginthe instant litigation the previously
nondi scl osed cl ai ns; Coastal both knew of the facts giving riseto
its inconsistent positions, and had a notive to conceal the clains.

It is undisputed that Duke, who, as Coastal’'s CEQO signed
Coastal s schedul es, then believed that Coastal had clains for $10
mllion against Browning. And, as found by the bankruptcy court,
he continued to maintain that belief when he authorized Coastal’s
attorney to execute the lift-stay stipulation. At the July 1993
bankrupt cy heari ng, when asked why he did not di scl ose those cl ains
on Coastal’s schedules, Duke responded that “[w]je pretty much
relied on our attorneys. W had no experience in filling those

out, and we provided them the information, and nmaybe l|ater on

during the process, ... a couple of nonths down the road we may
have filled them out ourselves.... W went to [a] library and
tried to find books on how to fill these forms out....” He
testified further: “[We had never done these kind of statenents
before, and we depended upon our |egal counsel ... about these
types of things, and he had kind of a check list for us.... [We

depended upon [hin] to give us the guidance on what to put....”
Finally, Duke testified that he did not know what “contingent” and

“unl i qui dated” clains neant under bankruptcy |aw, that Coastal’s
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counsel told him “what to put” on the schedules; that it was
counsel’s conclusion that “there was no value” in the clains
agai nst Browning; and that, if there was an error, it was “just an
oversi ght”.

But, at that July 1993 hearing, Coastal’s bankruptcy attorney
testified that the adversary proceeding against Browning was a
contingent or unliquidated claimthat should have been i ncl uded on
Coastal’s schedul es; and conceded that Coastal’s debt to Browning
“probably” shoul d have been | i sted as bei ng di sputed. Although the
attorney testified that it was his firms policy to discuss
schedules with clients, he did not recall his specific invol venent
in preparing the schedules, could not recall any discussions with
Young or Duke about the clains against Browning, and could not
testify as to why the adversary proceeding was not |listed as a
contingent or unliquidated claim

Duke’s clained lack of awareness of Coastal’s statutory
di scl osure duty for its clains against Browing is not relevant.
See Chandler v. Sanford University, 35 F. Supp. 2d 861, 865 (N. D
Ala. 1999) (“Research reveals no case in which a court accepted
such an excuse for a party’s failure to conply with the requirenent
of full disclosure”). In any event, no one testified that
Coastal’s bankruptcy attorney advised Coastal not to disclose the
cl ai ns.

Mor eover, Coastal had a notive for concealing them Had those
clains, believed to be worth $10 mllion (nmore than enough to

satisfy Coastal’s debt to Westinghouse) been disclosed, Coastal’s
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unsecured creditors m ght have opposed lifting the stay, and the
bankruptcy court m ght have reached a different decision in that
regard. O, even had the stay been lifted, creditors, including
Browni ng, m ght have chosen to bid nore at the foreclosure auction
for Coastal’s assets. Browning's representative at the auction
testified that, had Browning been aware that Coastal’s clains
against it were then being sold, he “strongly suspect[ed]” that
Br owni ng woul d have authorized himto bid on them

Coastal avoided paying its debts by filing bankruptcy. Yet

| C, formed by Coastal’s CEOQ purchased Coastal’ s assets, including

t he undi scl osed $10 nmillion clai magai nst Browning, for only $1.24
mllion, and continued to sell Browning’s former inventory at
di scounted prices, then obtained a net judgnment of $3.6 mllion

agai nst Browni ng on the undisclosed clains. For facts simlar to
those at hand, the bankruptcy court’s interpretation of the
“iI nadvertence” exception for judicial estoppel would encourage
bankruptcy debtors to conceal clains, wite off debts, purchase
debt or assets at bargain prices, and then sue on undi scl osed cl ai ns
and possibly recover wndfalls. This, of course, would be to the
detriment of creditors who decided not to bid on the debtor’s
assets at a foreclosure sale because they |acked know edge about
t he exi stence or value of the undiscl osed cl ai ns.
Needl ess to say, judicial estoppel is intended to prevent just

such a process. As the First Crcuit aptly stated in Payl ess:

The basic principle of bankruptcy is to obtain

a discharge fromone’s creditors in return for

all one’s assets, except those exenpt, as a

result of which creditors release their own
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clains and the bankrupt can start fresh.

Assuming there is wvalidity in [debtor’s]

present suit, it has a better plan. Concea

your clains; get rid of your creditors on the

cheap, and start over with a bundle of rights.

This is a pal pable fraud that the court wll

not tol erate, even passively. [Debtor], having

obtained judicial relief onthe representation

that no clains existed, can not now resurrect

them and obtain relief on the opposite basis.
989 F.2d at 571.

4.
Finally, plaintiffs maintain that judicial estoppel would be
i nequi t abl e because Browning al so took inconsistent positions on
issues related to its defense (regarding ownership of the clains
and whet her they were forecl osed on by Westinghouse). W di sagree.
Agai n, the purpose of judicial estoppel isto protect theintegrity
of courts, not to punish adversaries or to protect litigants.
B
As noted, the only claimnot barred by judicial estoppel is

that for tortious interference. Plaintiffs clainmed that, around
the start of 1986, and but for Browning's interference, Walter
Hel ms would have purchased Coastal for $10 mllion. Hel ns
testified that Browning’s president, Kooyman, told him(Hel ns) that
he had heard Helnms was interested in purchasing Coastal; Helns
confirmed that he intended to do so; and Kooyman told Hel ns that
“he couldn’t divulge certain things that were going on, but it
probably would be a good idea if [Helnms] held up a little bit”.

Browni ng presents, inter alia, a neritorious limtations bar.

1



Al t hough Coastal raised tortious interference clains against
Browning in its original conplaint (filed in 1986), and I1C did
i kewi se in several of its anended conplaints, those clains were
prem sed on Browning's failure to return inventory and its inpact
on Coastal’s relationships with its custoners and secured | ender
(Westinghouse). It was not until |ate Decenber 1993, over seven
years after the adversary proceeding was filed, that |1 C noved for
|l eave to file a fifth anmended conpl aint which, for the first tine,
clainmed tortious interference based on the all eged Hel ns- pur chase.
That anended conpl aint was not filed until al nbost two years |ater,
in 1995. And, plaintiffs subsequently restricted their tortious
interference claimto the Hel nms-purchase.

Under Texas law, a two-year |imtations period applies to
tortious interference clains, Tex. Qv. Prac. & REM CobE ANN. 8§
16.003(a); First Nat’l Bank of Eagle Pass v. Levine, 721 S . W2d
287, 289 (Tex. 1986); and, “[f]or the purposes of application of
the statute of limtations, a cause of action generally accrues at
the tinme when facts cone into exi stence which authorize a clai mant
to seek a judicial renedy.... Put another way, a cause of action
can generally be said to accrue when the wongful act effects an
injury”. Mirray v. San Jacinto Agency, Inc., 800 S.W2d 826, 828
(Tex. 1990) (internal quotation marks and citation omtted); see
al so Conmputer Associates Int’'l, Inc. v. Atai, Inc., 918 S . W2d
453, 458 (Tex. 1996) (“The traditional rule in Texas is that a
cause of action accrues and the two-year limtations period begins

to run as soon as the owner suffers sone injury, regardl ess of when
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the injury becones discoverable”). On the other hand, “[t]he
di scovery rul e exception defers accrual of a cause of action until
the plaintiff knewor, exercising reasonabl e diligence, shoul d have
known of the facts giving rise to the cause of action”. ld. at
455.

But, the Texas Suprene Court has stated that “[t] he di scovery
rule, in application, proves to be a very limted exception to
statutes of limtations”. 1d. at 455 (internal quotation marks and
citation omtted); see also S.V. v. RV., 933 S.wW2d 1, 25 (Tex.
1996) (“exceptions to the legal injury rule should be few and
narromy drawn”). “Generally, application [of the discovery rule]
has been permtted in those cases where the nature of the injury
incurred is inherently undi scoverabl e and the evidence of injury is
objectively verifiable”. Altai, 918 S W2d at 456 (internal
quotation marks and citation omtted).

I n seeking judgnent as a matter of |aw, Browni ng asserted that
the interference claimwas tinme-barred. Plaintiffs had to prove
applicability of the discovery rule: first, that tortious
interference clains are i nherently undi scoverabl e; and second, that
their claimis objectively verifiable. See Wods v. WIlliam M
Mercer, Inc., 769 S.W2d 515, 518 (Tex. 1988).

a.

Browning contends that the <claim is not I nherently
undi scover abl e because the alleged injury is not, by its nature,
unlikely to be discovered within the limtations period. Al ong

this line, Browning maintains that Coastal becane aware of its
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injury when the alleged sale did not materialize; and that, by
sinply asking Helns, the putative purchaser, Coastal could have
di scovered the alleged interference.

Plaintiffs count er t hat t he claim was i nherently
undi scover abl e because of the difficulty of |earning about secret
comuni cations between third parties. They point out that Young,
Coastal’s fornmer president and chairman, testified that he asked
Hel ns why he wanted to delay purchasing Coastal, and that Hel ns
refused to explain until his January 1993 deposition. Duke
testifiedsimlarly that, until January 1993, Hel ns never nenti oned
why he did not conplete the purchase.

“The requi renment of i nherent undi scoverability recogni zes t hat
the discovery rule exception should be permtted only in
circunstances where it is difficult for the injured party to |learn
of the negligent act or om ssion”. Altai, 918 S W2d at 456
(internal quotation marks and citation omtted). “I nherently
undi scover abl e enconpasses the requirenent that the existence of
the injury is not ordinarily discoverable, even though due
diligence has been used”. 1d. The Texas Suprene Court has stated
that “[t]he common thread in [the ‘inherently undiscoverable’]
cases is that when the wong and injury were unknown to the
pl ainti ff because of their very nature and not because of any fault
of the plaintiff, accrual of the cause of action was del ayed”.
S.V., 933 SSw2d at 7.

“To be ‘inherently undiscoverable,” an injury need not be

absolutely inpossible to discover, else suit would never be filed
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and the question whether to apply the discovery rule would never
arise.” Id. “Nor does ‘inherently undiscoverable nean nerely
that a particular plaintiff did not discover his injury within the
prescribed period of limtations; discovery of a particular injury
is dependent not solely on the nature of the injury but on the
circunstances in which it occurred and plaintiff’s diligence as
well”., 1d. “An injury is inherently undiscoverable if it is by
nature unlikely to be discovered within the prescribed Iimtations
period despite due diligence”. Id.

Helnmse was listed in October 1989 as an expert wtness for
plaintiffs, and so testified. There was al so evidence that he was
a director of ICs parent, Overline Corporation; that he had been
pai d $50,000 annually as a consultant for Overline; that he had
owned ten percent of its stock; and that he was a creditor of |IC
Under these circunstances, Helns’ failure until his deposition in
January 1993 to inform plaintiffs of Browing’s alleged
interference is inexplicable.

We doubt that tortious interference is the type of conduct
that, by its nature, is unlikely, despite due diligence, to be
di scovered within the limtations period. In any event, it is not
necessary for us to decide that question. The discovery rule is
i napplicable because, as discussed below, the claim is not
obj ectively verifiable.

b.
Browni ng asserts that the claimis not objectively verifiable

because there is no objective or docunentary evidence of either
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Hel ns’ alleged offer or Browning’s alleged interference.
Plaintiffs respond, based on Helns’ eyew tness account, that the
claimis objectively verifiable.

The Texas Suprene Court has stated that “the bar of
limtations cannot be |owered for no other reason than a swearing
match between parties over facts and between experts over
opinions”. S. V., 933 S W2d at 15. The requirenent of objective
verifiability requires physical or other evidence, such as an
obj ective eyew tness account, to corroborate the existence of the
claim See S.V., 933 S W2d at 15. “CObjectively verifiable
evidence is the key factor for determning the discovery rule’'s
applicability.” Askanase v. Fatjo, 130 F.3d 657, 668 (5th Cr.
1997).

There is no docunentary evidence of Hel ns’ proposed purchase
or Kooyman’s alleged comment regarding it. The only evidence
concerning Hel ns’ all eged agreenent to purchase Coastal is his and
Young' s testinony; the only evidence concerning interference is
Hel ns’ testinony. Kooyman, Browning’s president, did not testify
at trial; his testinony was presented by deposition. And, he was
not deposed about his alleged interference —his alleged coments
to Hel ns.

As stated, Helns testified as a paid expert wtness for
plaintiffs, was a creditor of IC, and was a consultant, part owner,
and director of ICs parent. He also had other close ties to the
Coastal and ICprincipals: at the tinme of Helns’ testinony, Young

was runni ng a conpany for Hel ns; and both Young and Duke had served
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as expert witnesses for Helns in prior litigation involving one of
Hel ns8’ conpani es.
2.

Because the di scovery rul e does not apply to the interference
claim it is tinme-barred unless it relates back to the conplaints
filed within the limtations period. Rul e 15(c) of the Federa
Rul es of Civil Procedure provides, in pertinent part:

An anmendnent of a pleading relates back to the
date of the original pleading when

(1) relation back is permtted by the
| aw that provides the statute of |imtations
applicable to the action, or

(2) the claimor defense asserted in the
anended pleading arose out of the conduct,
transaction, or occurrence set forth or
attenpted to be set forth in the original
pl eadi ng. ...

FED. R Cv. P. 15(c).

“[Under Rule 15(c), an anendnent to a conplaint will relate
back to the date of the original conplaint if the claimasserted in
the anmended pl eading arises out of the conduct, transaction, or
occurrence set forth or attenpted to be set forth in the original
pleading”. F.D.1.C v. Conner, 20 F.3d 1376, 1385 (5th G r. 1994)
(internal quotation marks and citation omtted).

The theory that animates this rule is that
once litigation involving particular conduct
or a given transaction or occurrence has been
instituted, the parties are not entitled to
the protection of the statute of limtations
against the later assertion by anendnent of
defenses or clains that arise out of the sane
conduct, transaction, or occurrence as set
forth in the original pleading. Permtting
such an augnentation or rectification of
claims that have been asserted before the
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limtations period has run does not offend the
purpose of a statute of limtations, which is
sinply to prevent the assertion of stale
cl ai ns.

Id. (internal quotation marks and citation omtted).

Browni ng notes that the tortious interference claimis based
on a different transaction than the earlier clains, which are based
on Browning’s failure to return inventory to Coastal. Plaintiffs
counter that the relation-back doctrine applies because Browning
had anple notice, after nore than seven years of |itigation, that
plaintiffs were suing on all of Browning' s acts that caused
Coastal ’ s dem se; and t hat Browni ng’ s pr oposed- pur chase
interference was nerely part of its broader plan to destroy
Coast al .

We conclude that the claim does not arise out of the sane
conduct, transaction, or occurrences presented inthe tinely-filed
conpl ai nts. As the district court stated in its post-verdict

order:

All  of the clains asserted by plaintiffs
revol ve around two sets of occurrences. The

tortious interference ... claimstens froman
attenpted sale of Coastal Plains to a third
party. ... The remaining clains involve the

failure of Browning to return inventory to
Coast al Pl ai ns.

And, in awarding attorney’'s fees, the district court stated that
“[t]he tortious interference claimis not factually interrelatedto
the other clains as it arose froma separate transaction”

Mor eover, plaintiffs’ contention that their tortious
interference claimis based on the sanme transaction or occurrence
as their other clains is not consistent with positions they have
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taken with respect to attorney’'s fees and Browning' s right to
setoff. In seeking attorney’s fees, one of plaintiffs’ attorneys
stated by affidavit: “[wlith the exception of the claiminvolving
tortious interference, all of the causes of action pled in this
case were dependent upon the sane set of facts or circunstances”.
(Enphasi s added.) In their appellate brief here, plaintiffs
contend that Browning’s tortious interference caused a separate
injury to Coastal; and assert that, if we affirm the judgnent
solely on the basis of the interference claim Browning will not be
entitled to a setoff because “[t]ortious interference is not
sufficiently connected with Browning’s claimto permt an offset”.
L1,

For the foregoing reasons, the judgnent is REVERSED, and

judgnent is RENDERED in favor of Browning.
REVERSED and RENDERED



