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Before JOLLY, SM TH, and BARKSDALE, Ci rcuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Thi s appeal challenges the constitutionality of a significant
part of the Tel ecomrunications Act of 1996. The FCC, the United
States, and nunerous interested intervenors appeal the district
court’s determination that 88 271-75 of the Act, 47 US.C
88 271-75, are an unconstitutional bill of attainder. Findingthe
provi sions at issue to be nonpunitive in character, we hold that
they are not, in fact, a bill of attainder as that term has been
defined by the Suprene Court. Because we further hold that the
provi sions are al so consi stent wth the constitutional requirenents
of separation of powers, equal protection, and free speech, we
reverse the judgnent of the district court.

I

As every antitrust |aw student | earns these days, in 1974 the

Departnent of Justice brought a massive, precedent-setting Shernman

Act?! suit agai nst AT&T. See United States v. AT&T, 461 F. Supp.

1314 (D.D.C. 1978). For many vyears before the suit, nost

115 U.S.C. 8 1 et seq.



t el econmuni cati ons equi pnent and tel ephone service in the United
States--both | ocal and “long distance”--had been provided by AT&T
and its corporate affiliates, collectively known as the Bell

System See United States v. AT&T, 552 F. Supp. 131, 222 (D.D.C.

1982). Although certain isolated aspects of the Bell System had
becone the subject of intermttent antitrust actions, consent
decrees, and federal legislative intervention dating back to 1949,

see generally United States v. AT&T, 552 F.Supp. at 135-38, no

br oad- based attack on the systemitself had ever been | aunched. In
1974, however, the governnent changed all that. It alleged, anong
other things, that the way AT&T used its various state-granted
| ocal service nonopolies to also nonopolize the markets in |ong
di stance service and telecomrunications equipnment was in

contravention of 8 2 of the Sherman Act. See United States V.

AT&T, 461 F.Supp. at 1317-18. AT&T ultimately conceded this
assessnent, for, after sonme initial procedural wangling, it
eventual ly settled with the governnent in what becane known as the
AT&T Consent Decree or Mdified Final Judgnent (“MFJ”). See United

States v. AT&T, 552 F. Supp. at 222-234, aff’'d sub nom Maryl and v.

United States, 460 U S. 1001 (1983). Under the M-J, AT&T was

required to divest itself of its twenty-two |ocal exchange

subsi di ari es, which becane known as the Bel |l Operating Conpani es or



“BQCs. ” 552 F.Supp. at 223.2 The BOCs were then grouped into

2As District Judge G eene explained the divestiture:

The key to the Bell Systenis power to inpede
conpetition has been its control of |ocal telephone
service. The |ocal telephone network functions as the

gateway to individual tel ephone subscribers. It nmust be
used by long-distance carriers seeking to connect one
caller to another. Custonmers wll only purchase

equi pnent which can readily be connected to the | ocal
networ k through the tel ephone outlets in their hones and
of fices. The enornous cost of the wres, cables,
switches, and other transmssion facilities which
conprise that network has conpletely insulated it from
conpetition. Thus, access to AT&T's local network is
cruci al if long distance <carriers and equipnent
manuf acturers are to be viable conpetitors.

AT&T has allegedly used its control of this |oca
monopoly to disadvantage these conpetitors in two
princi pal ways. First, it has attenpted to prevent
conpeting | ong di stance carriers and conpeti ng equi pnent
manuf acturers from gai ning access to the |ocal network,
or to delay that access, thus placing themin an inferior
position vis-a-vis AT&T' s own services. Second, it has
supposedly used profits earned from the nonopoly | ocal
t el ephone operations to subsidize its |ong distance and
equi pnent businesses in which it was conpeting wth
ot hers.

For a great nmany years, the Federal Communi cations
Comm ssion has struggled, largely wthout success, to
stop practices of this type through the regulatory tools
at its conmmand. A lawsuit the Departnent of Justice
brought in 1949 to curb simlar practices ended in an
i neffectual consent decree. Sone other renedy is plainly
requi red; hence the divestiture of the |local Operating
Conpanies fromthe Bell System This divestiture wll
sever the relationship between this |ocal nonopoly and
the other, conpetitive segnents of AT&T, and it will thus
ensure--certainly better than could any other type of
relief--that the practices which allegedly have lain
heavy on the tel econmuni cations industry will not recur.

552 F. Supp. at 223.



seven “regional Operating Conpanies” or “RBOCs.” 552 F.Supp. at
142 n. 41. In addition, because the BOCs were allowed to retain
their state-regulated | ocal service nonopolies under the terns of
the MFJ, they becane subject to various restrictions on their own
lines of business. In particular, the BOCs were barred from
conpeting in the markets for long distance,® tel econmunications
equi pnent and information services (including electronic

publ i shing and alarm nonitoring). 552 F.Supp. at 224.4 The

By “long distance,” we refer to what is technically known as
“inter LATA” service. |In inplenenting the MFJ, the district court
establ i shed nunerous |ocal access and transport areas or “LATAs”
wthin which the BOCs were permtted to operate and provide
t el ephone servi ce. See United States v. West. Elec. Co., 569
F. Supp. 990, 993-94 (D.D.C. 1983). The way the | ong distance |ine-
of -business restriction played out, each BOC was allowed to
transmt tel ecommunications information only between points within
a single LATA, providing what is, basically, the traditional |ocal
t el ephone servi ce, even t hough every BOC enconpassed several LATA s
as a geographical matter. When a person in one LATA called a
person in another, the BOC serving the caller’s LATA was required
to transmt the call to an interexchange carrier, such as AT&T or
MCl, which then carried the call onits own network across the LATA
boundari es, whereupon it was picked up by the BOC (possibly the
sane one) that served the called party’s LATA. See United States
v. West. Elec. Co., 969 F.2d 1231, 1233 (D.C. Gr. 1992). This is
“l ong di stance” service. Local, or “intraLATA’ service, on the
other hand, is the making of calls entirely within a single LATA,
even though such calls are sonetines subject to per-mnute tolls.

4Agai n, as Judge G eene expl ai ned:

After the divestiture, the Operating Conpanies wll
possess a nonopoly over local telephone service.
According to the Departnent of Justice, the Operating
Conpani es nust be barred fromentering all conpetitive
markets to ensure that they wll not msuse their
monopoly power. The Court will not inpose restrictions



restriction on information services was subsequently lifted, see

United States v. West. Elec. Co., 767 F.Supp. 308 (D.D.C 1991),

aff’d, 993 F.2d 1572 (D.C. Cr. 1993), but the BOCs then becane
subject to detailed FCC regul ations governing the provision of

informati on and ot her “enhanced” services. See generally In re

Conputer 111 Further Renand Provisions: Bell Operating Conpany

Provi sion of Enhanced Services, 10 F.C. C R 8360 (1995).

As the very existence of the nunerous and ponder ous post-1982
deci sions of the D.C. courts shoul d nake cl ear, however, the MFJ was
far from a final resolution of the nation’s tel ecomunications
di | emma. Its enforcenment and alteration in the |light of
t echnol ogi cal progress and changi ng mar ket circunstances ultimtely
requi red substantial nonitoring on the part of the district court,

and the extensive judicial tinkering that resulted pronpted nany

sinply for the sake of theoretical consi stency.
Restrictions nust be based on an assessnment of the
realistic circunmstances of the relevant nmarkets,
i ncluding the Operating Conpanies’ ability to engage in
anticonpetitive behavior, their potential contributionto
the market as an added conpetitor for AT&T, as well as
upon the effects of the restrictions on the rates for
| ocal tel ephone service. This standard requires that the
Operating Conpanies be prohibited from providing |ong
di stance services and information services, and from
manuf acturi ng equi pnent used in the tel econmunications
industry. Participationin these fields carries with it
a substantial risk that the Qperating Conpanies will use
t he sane anti conpetitive techni ques used by AT&T i n order
to thwart the growh of their own conpetitors.

552 F. Supp. at 224.



pundi ts to dub District Judge G eene t he country’s
“tel ecommunication’s czar.”® Unsurprisingly, Congress soon becane
skeptical of this wunusual title of judicial nobility,® and
ultimately spent many long and contentious years in drafting a

systemof conprehensive tel ecomruni cations regul ationto repl ace and

suppl enent the MFJ. See SBC Communi cations, Inc. v. FCC 138 F.3d

See Fred H Cate, The National |Information |nfrastructure:
Policymaking and Policymakers, 6 Stan. L. & Pol’y Rev. 43, 50
(1994) (noting that, although “Judge Greene rendered his decision
approving the Mdified Final Judgnent in 1982,” he “retained
jurisdiction under the consent decree to control the operations of
both AT&T and the [RBOCs]” and “the breadth of that decree and the
substantial discretion given judges to interpret antitrust |aws,
‘probably nakes himthe single nost powerful decisionnmaker in U S.
communi cations policy today,’”” a veritable “‘telecom czar’'”)
(quoting Mark S. Nadel, U.S. Comunications Policynaking: Wo &
Where, 13 Hastings Coom & Ent. L. J. 273, 289 (1991) and Tel com
Showdown: Battle Lines Harden as Baby Bells Fight to Kill
Restrictions, Wall St. J., July 22, 1994, at Al, respectively),; see
also M chael Schrage, |s There a Shade of Greene In the Mcrosoft
Deci si on?, Wash. Post, Feb. 17, 1995, at B3 (“Judge G eene has been
alternately praised and excoriated as a ‘tel ecommunications czar’
whose i npact on tel econmunications is still nore forceful than that
of AT&T Chai rman Robert Allen or Tel e- Communi cations I nc. boss John
Mal one.”); Editorial, Review & Qutlook: State of the Presidency,
vall St. J., Feb. 2, 1990, at Al4 ("Judge G eene nade hinself
Tel ecomruni cati ons Czar as part of the AT&T breakup; maybe he’ d now
like to take over running Lebanon.”); Paula Dwer, The Baby Bells:
Ready, Get Set, Diversify, 2962 Bus. Wk. 29 (1986) (noting that a
1986 D.C. Circuit ruling was “the | atest blowto Judge G eene, who,
as czar of the breakup of AT&T, is the ‘dom nant influence on the

i ndustry,’ according to WIlliam L. Wiss, chairman and chief
executive of Aneritech,” and remarking, presciently, that “Geene’s
clout and i nfluence are already under attack on Capitol Hll, where

| awmakers are pushing | egislation to return supervision of the Baby
Bells to the FCC’).

5cf. U S Const., Art. |, sec 9, cl.8.



410, 412-13 (D.C. Gr. 1998). On February 8, 1996, President
Cinton executed these legislative labors into law as the
Tel ecomruni cations Act of 1996 (the “Act”).

As has been wi dely recogni zed, the core function of the Act is

to provide for a pro-conpetitive, deregulatory national policy

framework . . . Dby opening all telecomunications markets to

conpetition. SBC Communi cations, 138 F.3d at 413 (quoting H R

Conf. Rep. No. 104-458, at 1 (1996), reprinted in 1996 U S.C. C A N.

at 124). To effectuate this goal, the Act prohibits states and

| ocalities from sanctioning | ocal service nonopolies or
““prohibiting the ability of any entity to provide . . . intrastate
t el ecommuni cations service.’” 1d. (quoting 47 US. C 8§ 253(a)).

It al so places nunerous and onerous duties and restrictions on al
| ocal telephone service providers (“Local Exchange Carriers,” or
“LECs”)” that are designed to prevent a recurrence of the
unconpetitive use of | ocal service market power that occurred under
the Bell System See id.; 47 U.S. C. 88 251-52.

In addition to these generally applicable |ocal conpetition
provi si ons, however, the Act al so contains a nunber of provisions
directed specifically at the BCCs. First, the uncodified

8§ 601(a)(1l) provides that the restrictions inposed by the MFJ are

‘OF which there are now many hundreds of independent exanpl es
(e.g., GIE Corp., Sprint Communications Conpany, Southern New
Engl and Tel ephone Conpany, etc.) in addition to the BCCs.



lifted and repl aced by the restrictions of the Act. See Pub. L. No.

104-104, 8§ 601(a)(1), 110 Stat. 143 (1996); cf. United States V.

West. Elec. Co., 1996 W. 255904 (D.D.C. Apr. 11, 1996) (term nating

the MFJ in accordance with 8§ 601(a)(1)). Second, 88§ 271-76,
entitled “Special Provisions Concerning Bell Operating Conpanies,”
i npose renewed |ine-of-business restrictions on the activities of
the twenty remaining BOCs; 8 153(4) of the Act nekes quite clear
that the additional restrictions are only applicable to these twenty
specific, named corporations. See 47 U.S.C. 88 153(4) & 271-76.
It is these latter “Special Provisions” that are at the heart of
this case, and they nust accordingly be exam ned in sone detail.?

| nconvenient to that purpose, the Special Provisions are
drafted in that rather soulless bureaucratese that is an all too
famliar sight on the Anerican | egal | andscape. W have attenpted
to pierce the statutory fog, however, and would summarize the
Speci al Provisions’ effect essentially as foll ows.

First, under 8 271, each BOC nust obtain prior authorization
fromthe FCC before providing non-incidental |ong distance service
to custoners within the states in which the BOC was allowed to
provide | ocal service prior to the enactnent of the Act (“in-region

| ong distance service”). 47 U S. C. 8§ 271(a) & (b). The FCCis to

8Wth the exception of 8§ 276, relating to payphone service,
whi ch has not been chal | enged.

10



grant authorization only after a nunber of conplex criteria
evidencing free conpetition in the particular |ocal service narket

have been established. 47 U S. C § 271(d)(3); see generally SBC

Conmuni cati ons, 138 F.3d at 413-14. Even then, however, the BOCin

question may initially only provide |ong distance service through
a separate affiliate. 47 U.S. C. 8§ 271(d)(3)(B) & 272(f)(1). The
BOCs are permtted to provide incidental |ong distance service and
| ong di stance service to custoners | ocated outside of their regions
of former nmonopoly (“out-of-region |ong distance service”) w thout
significant Jlimtation or prior authorization. 47 U. S . C
8§ 271(b)(2) & (3).

Second, under 8§ 273, the BOCs may not nmanufacture or provide
t el ecommuni cati ons equi pnment until they have net the requirenents
for non-incidental, in-region |long distance service in 8§ 271(d),
and, once again, even then only through a separate affiliate for an
interimperiod. 47 U S.C. 88 272(f)(1) & 273(a).

Finally, under 88 274 & 275, the BOCs may not provide
el ectroni c publishing or alarmnonitoring services until February 8,
2001, unless they do so by way of a separate affiliate or joint
venture and, in the case of alarm nonitoring, only if they were
engaged in the business prior to Novenber 30, 1995. 47 U S.C. 88

274(a), 274(9)(2), & 275(a).

11



Essentially, the Special Provisions recreate nost of the
original |ine-of-business prohibitions of the MJ, wth sone
t weaki ng. In the case of information services, the recreation
represents a reinposition of restrictions that had already been
lifted under the regine of the MFJ. In the case of in-region |ong
di stance service and tel ecommuni cati ons equi pnent, however, the Act
sinply changes the adm nistrator and specifies the rules by which
Judge Greene’s long-running restrictions can be |ifted.

I

On April 11, 1997, plaintiff SBC Comruni cations, which is of
course one of the RBCCs,® applied to the FCC pursuant to § 271 to
have the | ong distance |ine-of-business restriction lifted for its
| ocal service area of Ol ahona. The FCC determ ned that the
statutory criteria had not been net, and therefore denied the
application on June 26, 1997. SBC appealed that ruling to the D.C
Crcuit, where it was affirned on WMurch 20, 1998. See SBC

Conmuni cations, 138 F.3d at 410.

Wthout waiting for the outcone of that appeal, however, on

July 2, 1997, SBCand its subsidiaries filed suit against the United

°SBC is currently parent to BOCs Southwestern Bell, Pacific
Bell, and Nevada Bell, and will becone parent to Illinois Bell,
I ndiana Bell, Wsconsin Bell, Mchigan Bell, and Chio Bell upon

conpletion of its planned nerger with Aneritech, another RBCC.
Sout hwestern Bell provides local service to custoners in Texas,
M ssouri, Gklahoma, Arkansas, and Kansas. Pacific Bell serves
Cal i fornia.

12



States and the FCC in the Federal District Court for the Northern
District of Texas, alleging that all of the Special Provisions were
facially unconstitutional under the Bill of Attainder and Equal
Protection C auses, and that 8 274 violated the Free Speech C ause
as well. Several long distance conpanies, including M
Tel ecomruni cations Corp., Sprint Comruni cations Conpany, and AT&T,
the BOCs’ erstwhile parent, intervened on the governnent’s side in
the dispute, and two ot her RBOCs, US West Communi cations and Bel |
Atlantic Corp., intervened on SBC s. Bell Atlantic added a slightly
nmore nuanced separation of powers challenge to SBC s other
constitutional conplaints.

On Decenber 31, 1997, ruling on cross-notions for summary
judgnent, District Judge Kendall held that the Special Provisions
constituted an unconstitutional bill of attainder and that they were
severable from the rest of the Act. He therefore granted SBC s
nmoti on and decl ared the chall enged sections void. Fromthis final
judgnent the United States, the FCC, and the defendant-intervenors
tinmely appeal .

1]
This court reviews the constitutionality of a federal statute

de novo. United States v. Bailey, 115 F.3d 1222, 1225 (5th Gr.

1997) .

13



|V
On appeal, SBC and the other appellees urge all of the
argunent s of fered bel ow as potenti al bases for affirm ng sone or al
of the decision of the district court. W consider each contention

inturn, beginning wth SBC s primary and nost substantial conpl aint

that the Special Provisions constitute a bill of attainder.
A
Article |, sec. 9, cl. 3 of the United States Constitution
provides that “[n]o Bill of Attainder or ex post facto | aw shall be

passed [by Congress].”' As the Suprene Court has often clarified,
“[1]n forbidding bills of attainder, the draftsnen of the
Constitution sought to prohibit the ancient practice of the
Parliament in England of punishing without trial ‘specifically

desi gnated persons or groups. Selective Service System V.

M nnesota Public Interest Research G oup, 468 U S. 841, 847 (1984)

(quoting United States v. Brown, 381 U S 437, 447 (1965)).

Consistent with this characterization, the Court has generally

defined a bill of attainder as ““alawthat |egislatively determ nes

guilt and inflicts punishment upon an identified individual wthout

provision of the protections of a judicial trial.”” 1d. (quoting

Ni xon v. Adm nistrator of General Services, 433 U S. 425, 468

Art. I, sec. 10, cl. 1 contains a parallel provision
applicable to the states.

14



(1977)). \Were, as here, theliability in question clearly attaches
by operation of the legislative act alone, the constitutional test
may be summari zed in the foll owm ng two-pronged test: First, has the
| egislature acted wth specificity? Second, has it inposed
puni shnent ?

In this case, SBC argues that the Speci al Provisions constitute
a bill of attainder Dbecause they inpose |ine-of-business
restrictions on nanmed corporations. As SBC portrays the Specia
Provi sions, they represent Congress’s unconstitutional |egislative
determnation that the BOCs are the guilty spawn of AT&T, who
deserve to be deprived of their current ability to enter the | ong
di stance, information services, and teleconmunications equipnment
mar kets as puni shnent for the imutable past antitrust violations
of their former parent. The district court essentially agreed with
this anal ysis.

Not wi t hst andi ng beguiling argunents that support the district
court’s holding, at bottom we sinply cannot find a constitutional
violation in this case. Even assumng that the Bill of Attainder

Cl ause applies to corporations, ! and even assum ng that the Speci al

\Whi ch does seemlikely. Although the Court has yet to reach
the question directly, it has suggested as much in dictum  See
Plaut v. Spendthrift Farm 1Inc., 514 U S 211, 239 n.9 (1995)
(indicating that the C ause applies to laws that punish “a single
i ndividual or firni) (enphasis added). Furthernore, it has been
establ i shed that a nunber of very simlar constitutional rights do
apply in the corporate setting. See, e.qg., Virginia Pharnmacy Bd.

15



Provisions are sufficient to neet the specificity prong of the

test,!2 there sinply cannot be a bill of attainder unless it is also

V. Virginia Ctizens Consuner Council, lInc., 425 U S. 748 (1976)
(freedomof speech); United States v. Martin Linen Supply Co., 430
U.S. 564 (1977) (double jeopardy); Penn Central Transportation Co.
v. New York Gty, 438 U S 104 (1978) (takings); Mrshall v

Barlow s, Inc., 436 U S. 307 (1978) (searches and seizures);
Hel i copteros Nacionales de Colonbia v. Hall, 466 U S. 408 (1984)
(due process); Mtropolitan Life Ins. Co. v. Ward, 470 U S. 869
(1985) (equal protection).

12Agai n, probably a safe assunption in this case, as the
Special Provisions identify the burdened parties by nanme. |In the
entirety of the Suprenme Court’s attainder jurisprudence, the only
case to suggest that a statute nam ng i ndividuals m ght not satisfy
the specificity prong of the test was the very unusual N xon.
There, the Court indicated that alawrequiring Richard M Ni xon by
name to turn over his presidential papers to the Adm nistrator of
Ceneral Services mght not be specific enough to constitute a bil
of attainder, because, as the only forner president whose papers
were not protected in a presidential library, N xon represented a
“legitimate class of one” for purposes of such legislation. Id.,
433 U. S. at 472. That unusual case seens i napposite to the one at
hand, particularly in the light of the fact that the rest of the
Court’s attainder jurisprudence, both subsequent and prior, has
consistently applied a broad interpretation of specificity. See,
e.q., Selected Service, 468 U S at 847 (noting that “‘[t]he
singling out of an individual for |egislatively inposed puni shnent
constitutes an attainder whether the individual is called by nane
or described in terns of conduct which, because it is past conduct,
operates only as a designation of particular persons’”) (quoting
Communi st Party v. Subversive Activities Control Board, 367 U. S. 1,
86 (1961)); United States v. Brown, 381 U S. 437 (1965) (finding
| aw applicable to past nenbers of the Communist Party specific
enough to constitute an attainder); Cumnngs v. Mssouri, 71 U S
(4 Wall.) 277 (1866) (noting that, although “bills [of attainder]
are general ly directed agai nst individuals by nane,” they “may al so
be directed agai nst a whole class,” as “[t]he bill against the Earl
of Kildare and others, passed in the reign of Henry VIII,” which
“enacted that ‘all such persons which be or heretofore have been
conforters, abettors, partakers, confederates, or adherents unto
the said late earl, and certain other parties, who were naned, ‘in
his or their false and traitorous acts and purposes, shall in

16



the case that the Special Provisions inpose puni shnment on the BCCs.

As Justice Scalia recently reiterated in Plaut v. Spendthrift Farm

Inc., 514 U. S. 211 (1995):

The premse that there is sonething wong wth
particul arized legislation is of course questionable

While legislatures usually act through |aws of genera

applicability, that is by no neans their only legitimte
nmode of action. Private bills in Congress are still
comon, and were even nore so in the days before
establi shnent of the Cains Court. Even |aws that inpose
a duty or liability upon a single individual or firmare
not on that account invalid--or else we would not have
the extensive jurisprudence that we do concerning the
Bill of Attainder C ause, including cases which say that
it requires not nerely “singling out” but also
puni shnment, and a case which says that Congress nay
legislate “a legitimte class of one.”

ld. at 239 n.9 (citing United States v. Lovett, 328 U. S. 303, 315-18

(1946), and Nixon, 433 U. S. at 472, for the two final propositions);

see also Selective Service, 468 U.S. at 851 (stating expressly that

“[elven if the specificity elenent were deened satisfied,” the
provision at issue “would not necessarily inplicate the Bill of
Attai nder C ause,” because “[t]he proscription against bills of
attai nder reaches only statutes that inflict punishnment on the

specified individual or group”).?® Because punishnment is a

i kewi se stand, and be attainted, adjudged, and convicted of high
treason’”) (quoting 28 Hen. VIII, c. 3 (1536)).

13See also Bell South Corp. v. FCC, 144 F.3d 58, 63-64 (D.C
Cr. 1998) (finding punishnment a necessary condition of a bill of
attainder, regardless of specificity, in rejecting an attack on
8§ 274 of the Special Provisions at issue in this case); Dehai naut
v. Pefia, 32 F.3d 1066, 1071 (7th Gr. 1994) (sane with regard to a

17



necessary elenent of an unconstitutional bill of attainder, and
because we can find in the Special Provisions no puni shnent--as that
termnust be defined in the context of this case--our resolution of
that question is dispositive of the attainder claim

1

As an initial matter, however, we nust acknow edge that just
what constitutes “puni shnent” for purposes of the Bill of Attainder
Clause is a question of sone historical and doctrinal conplexity.
In particular, the distinction between the punitive and the
prophyl actically regul atory, which is of course at the root of this
case, is admttedly a fine one.

Under the common |aw, there were no such nuances: the very
concept of “attainder” was clearly limted to crimnal cases of a
capital nature. As Bl ackstone described it:

When sentence of death, the nost terrible and highest

judgnent in the laws of England, is pronounced, the

i mredi at e i nseparabl e consequence by the common law is

attainder. For when it is now clear beyond all dispute,

that the crimnal is no longer fit to live upon the

earth, but is to be exterm nated as a nonster and a bane

to human society, the | aw sets a note of infany upon him
puts him out of it’'s [sic] protection, and takes no

provi sion inposing a perpetual enploynent bar on the air traffic
controllers fired by President Reagan); Fresno R fle and Pistol
Cub, Inc. v. Van de Kanp, 965 F.2d 723, 727 (9th Cr. 1992) (sane
wth regard to a law affecting certain nanmed firearns (and thus
their manufacturers)); but see Bell South, 144 F.3d at 72 (Sentell e,
J., dissenting) (noting that, although “nere specificity may not
make an act a bill of attainder,” in “nbst cases the Court has
required little nore”).
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farther care of himthan barely to see himexecuted. He
is then called attaint, attinctus, stained, or bl ackened.
He is no Il onger of any credit or reputation; he cannot be
a wtness in any court; neither is he capable of
performng the functions of another man: for, by an
anticipation of his punishnent, he is already dead in
| aw. S The consequences of attainder are
forfeiture, and corruption of bl ood.

4 WIliam Bl ackstone, Conmmentaries *373-74 (citing 3 Inst. 213).%

Tough stuff. Nevert hel ess, and consistent with this definition

common law bills of attainder were “such special acts of the
|l egislature, as inflict[ed] capital punishnments wupon persons
supposed to be guilty of high offences, such as treason and fel ony,
Wi thout any conviction in the ordinary course of judicial

proceedi ngs.” 3 Joseph Story, Commentaries on the Constitution of

14As Bl ackstone further clarified:

[ When judgnent is once pronounced, both [aw and fact
conspire to prove [the attainted person] conpletely
guilty; and there is not the renotest possibility |eft of
any thing to be said in his favour. Upon j udgnent
therefore of death, and not before, the attainder of a
crimnal comences: or upon such circunstances as are
equi val ent to judgnent of death; as judgnent of outlawy
on a capital crinme, pronounced for absconding or fleeing
fromjustice, which tacitly confesses the guilt. And
therefore either upon judgnent of outlawy, or of death,
for treason or felony, a man shall be said to be
attainted

For exanple, the 1685 attai nder of Janmes, Duke of Monnout h:
WHEREAS Janes duke of Monnmouth has in an hostile manner

invaded this kingdom and is now in open rebellion,
| evyi ng war against the king, contrary to the duty of
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the United States 8 1338 at 209 (Boston 1833). A simlar act that

inflicted “a m | der degree of punishnent than death” was terned a
“bill of pains and penalties.” |[d. at 209-10.

Al t hough sone of the Suprene Court’s earliest opinions appeared
to recognize that attainder was technically confined to capital
cases, ® its subsequent jurisprudence has uniformy supported a
broader sweep for the constitutional prohibition. See, e.q.,

Fl etcher v. Peck, 10 U.S. (6 Cranch) 87, 138 (1810) (Marshall, J.)

(“Abill of attainder may affect the life of an individual, or may
confiscate his property, or may do both.”); Cumm ngs, 71 U. S. at 323

(“Wthin the nmeani ng of the Constitution, bills of attainder include

al | egi ance; Be by and with the advice and consent of the
lords spiritual and tenporal, and commobns in this
parlianment assenbl ed, and by the authority of sane, That
the said Janes duke of Mnnouth stand and be convicted
and attainted of high treason, and that he suffer pains
of death, and incur all forfeitures as a traitor
convicted and attainted of high treason.

1 Jac. Il, c. 2 (1685), quoted in N xon, 433 U.S. at 473 n. 35.

%See, e.q., Calder v. Bull, 3 US. (3 Dall.) 386, 389 (1798)
(noting that “the Parlianent of Great Britain clained and exerci sed
a power to pass [ex post facto] |aws, under the denom nation of
bills of attainder, or bills of pains and penalties; the first
inflicting capital, and the other |ess, punishnent”); Marbury v.
Madi son, 5 U. S. (1 Cranch) 137, 179 (1803) (Marshall, J.) (“The
constitution declares that ‘no bill of attainder or ex post facto
| aw shal |l be passed.’” If, however, such a bill should be passed
and a person should be prosecuted under it, must the court condem
to death those victins whom the constitution endeavours to
preserve?”’).
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bills of pains and penalties.”); Lovett, 328 U S. at 314 (“*A bill
of attainder is alegislative act which inflicts punishnment w thout

ajudicial trial.””) (quoting Qunm ngs, 71 U. S. at 323); Brown, 381
U S at 447 (noting that “the Bill of Attainder Clause [i]s not to
be given a narrow historical reading (which would exclude bills of
pains and penalties), but [i]s instead to be read in light of the
evil the Franers . . . sought to bar: |egislative punishnment, of any

formor severity, of specifically designated persons or groups”);

cf. 3 Story, Commentaries 8§ 1338 at 210 (“But in the sense of the

constitution, it seens, that bills of attainder include bills of

pai ns and penalties.”) (citing Fletcher).! Apart fromnmaking clear

YAl though our information is sonmewhat |imted, see Note,
Beyond Process: A Substantive Rationale for the Bill of Attainder
G ause, 70 Va. L. Rev. 475, 477 (1984) (stating that “[t]here is no
record of any debate about including a ban on the bills in the
Constitution,” and that the provision “is scarcely nentioned by
contenporary commentators”), this broad construction of the
Cl ause’ s reach woul d appear to be consistent wth the contenporary
views of the Franers. I n addressing Congress shortly after the
Whi skey Rebellion of 1794, President WAshington opined that
“certain self-created societies” had been responsible for
encouraging the insurrection. 4 Annals of Cong. 788 (1794). As it
turned out, certain nenbers of Congress were none too fond of these
“Denocratic Societies” or “Jacobin Cubs” either, and when the
House considered its cerenonial reply to the President’s speech,
Rep. Fitzsinons of Pennsylvania noved to insert a paragraph
expressing “reprobation” of the societies. 4 Annals of Cong. 899.
As Professor Currie has described it, “the friends of France
exploded in wath” at the suggestion. See generally David P.
Currie, The Constitution in Congress: The Federalist Period 1789-
1801 190-91 (Chicago 1997). Mre to the present point, however,
Janes Madison was of the specific opinion that including the
paragraph would constitute a bill of attainder, because
“denunci ati on” was puni shnent for purposes of that provision of the
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that the C ause reaches punishnment of a |esser severity than the
death penalty, however, these general statenents provide little
assi stance to our present inquiry.

More guidance is found by considering the details of the

Court’s devel opnent of the punishnent prong. In Cunm ngs V.

M ssouri, 71 U.S. (4 Wll.) 277 (1866), and its conpani on case, Ex

Parte Grland, 71 US (4 wll.) 333 (1866), Justice Field

consi dered whether laws requiring that persons swear an oath under
penal ty of perjury disclaimng any past synpat hy for the Confederacy
bef ore engaging in certain professions!® constituted punishnment for
attai nder purposes. Noting that “[t]he deprivation of any rights,
civil or political, previously enjoyed, may be punishnent, the
circunstances attending and the causes of the deprivation
determning this fact,” 71 U. S. at 320, and that “[d]isqualification
fromthe pursuits of a |awful avocation . . . may also[ be], and
of ten has been, inposed as punishnment” under the English law, id.

(citing 4 Bl ackstone, Commentaries at *44), he held that the oath

requi renents acted to exclude the burdened individuals froml awf ul

enpl oynent on the basis of past conduct, and were therefore

Constitution. 4 Annals of Cong. 934.
M nistry under a provision of M ssouri’s  post-war

constitution in Cunm ngs, and the practice of lawin federal court
under a congressional enactnent in Grland.
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puni shment for attainder purposes. See Cunmings, 71 U S. at 325;

Garland, 71 U S. at 380.

Al t hough Cumm ngs and Garland m ght be viewed as establishing
that any exclusion froma profession on the basis of past conduct
i s puni shment for attainder purposes, ! a closer exam nation reveal s
a nore subtle analysis. In both cases, a four-vote dissent witten
by Justice MIler was premsed on the belief that the laws in
guestion were enacted not to punish the burdened individuals but
instead as a prophylactic neasure to protect the public fromtheir

probable future bad acts. See Garland, 71 U. S. at 393-96 (Mller,

J., joined by Chase, CJ., and Swayne & Davis, JJ., dissenting)
(arguing that, in the light of recent historic events, the oath
requi renment was nerely alegitimate “qualification, exactedin self-
defence, of all who took part in adm nistering the governnment

and . . . was not passed for the purpose of inflicting punishnent,
however nerited, for past offences”). Although obviously taking a

different view of the ultimte outcone, Justice Field appeared to

19Gee, e.0d., CQummings, 71 U.S. at 321-22:

The theory upon which our political institutions rest is,
that all nen have certain inalienable rights--that anong
these are life, liberty and the pursuit of happi ness; and
that in the pursuit of happiness all avocations, al
honors, all positions, are alike open to every one, and
that in the protection of these rights all are equal
before the aw. Any deprivation or suspension of any of
these rights for past conduct is punishnment, and can be
in no otherw se defined.
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agree with Justice MIler’s core proposition that a properly crafted
prophyl actic nmeasure could survive attainder analysis, even where
the finding of a propensity for future conduct was based solely on
past acts, and the result was a bar from future enploynent. See
Cummings, 71 U.S. at 319-20 (noting that “[i]t is evident fromthe
nature of the pursuits and professions of the parties . . . that
many of the acts, from the taint of which they nust purge
t hensel ves, have no possible relation to their fitness for those
pursuits and professions” and that the oath requirenent, therefore,
“was exacted, not fromany notion that the several acts designated
i ndicated unfitness for the callings, but because it was thought
that the several acts deserved punishnent”); Garland, 71 U.S. at 379
(“The | egi sl ature may undoubtedly prescribe qualifications for the
office, to which [the burdened individual] nust conform as it may,
where it has exclusive jurisdiction, prescribe qualifications for
the pursuit of any of the ordinary avocations of life. The
gquestion, in the case, is not as to the power of Congress to
prescribe qualifications, but whether that power has been exercised
as a neans for the infliction of puni shnent, agai nst the prohibition
of the Constitution.”).

This relevance of applicational context and the proper

exi stence of a “prophylactic” exception to the Bill of Attainder
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Cl ause?® was devel oped further in Dent v. West Virginia, 129 U.S.

114 (1889), and Hawker v. New York, 170 U.S. 189 (1898). First,

Dent ,
opi ni
attai

qual i

in

Justice Field nade a major interpretation of his own majority

ons in CQunmngs and Garland in the context of a bill

of

nder challenge to a state law requiring certain educationa

fications in order to practice nedicine. He held:

The cases of Cunmings v. State of M ssouri, 4 Wall. 277,
and of Ex parte @Grland, id. 333, wupon which nuch
reliance is placed, do not, in our judgnent, support the
contention of the plaintiff in error. . . . They only
determ ne that one who is in the enjoynent of a right to
preach and teach the Christian religion as a priest of a
regul ar church, and one who has been admtted to practice
the profession of the law, cannot be deprived of the
right to continue in the exercise of their respective
prof essions by the exaction fromthem of an oath as to
their past conduct, respecting matters which have no
connection wth such professions. Between this doctrine
and that for which the plaintiff in error contends there
is no analogy or resenblance. The constitution of
M ssouri and the act of Congress in question in those
cases were designed to deprive parties of their right to
continue in their professions for past acts, or past
expressions of desires and synpathies, many of which had
no bearing upon their fitness to continue in their
professions. The law of West Virginia was intended to
secure such skill and learning in the profession of
medi cine that the community m ght trust wth confidence
those receiving a license under authority of the state.

129 U. S. at 125-28 (enphasis added). In Hawker, the Court took the

Dent

anal ysis one step farther and upheld a state ban on nedical

20The di ssent erroneously credits us i nstead of Justices Ml er
and Field wwth the “discovery” of this exception. W have only
supplied its noniker.
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practice by convicted fel ons as al so not constituting punishnment for
purposes of the Bill of Attainder or Ex Post Facto Cl auses. Relying
expressly on the above quoted | anguage in Dent, the Court held that
the law was not wunconstitutional because it did not “seek[] to
further punish a crimnal, but only to protect . . . citizens from
physi ci ans of bad character.” [d. at 196.

Furt her devel opnent of the prophyl acti c excepti on energed under

Justice Frankfurter’s tutel age. In United States v. Lovett, 328

US 303 (1946), the Court examned a federal |aw that cut off
salary paynents to certain naned federal enployees, allegedly due
totheir “subversive” activities. Findingthat the |law*“"operate[d]

as a legislative decree of perpetual exclusion” from a chosen

vocation,” and thus “acconplishe[d] punishment of naned i ndivi dual s
W thout judicial trial,” Justice Black struck it down as an
unconstitutional bill of attainder. 328 U.S. at 316 (quoting
Cumm ngs and Garl and). Justice Frankfurter took a slightly
different view, however. Taking his cue from Hawker and the

historical foundations of the Clause in the English law, he
reiterated that “punishnent is a prerequisite” for a bill of
attai nder, and that:

Puni shnent presupposes an of fense, not necessarily an act
previously declared crimnal, but an act for which
retribution is exacted. The fact that harmis inflicted
by governnental authority does not nmake it punishnent.
Figuratively speaking all disconfiting action nay be
deened puni shnment because it deprives of what otherw se
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woul d be enj oyed. But there nay be reasons other than
punitive for such deprivation. A man nmay be forbidden to
practice nedicine because he has been convicted of a
felony, or because he is no longer qualified. “The
deprivation of any rights, civil or political, previously
enj oyed, may be punishnent, the circunstances attending
and the causes of deprivation determning this fact.”

328 U. S. at 324 (Frankfurter, J., joined by Reed, J., concurring [in
the judgnent]) (citing Hawker and Dent, and quoting Cunm ngs, 71
U. S at 320, respectively) (enphasis added). Because he found no
indication in the text of the statute or the circunstances of its

passage that Congress intended it as a punitive neasure, Justice

Frankfurter concluded that it was not a bill of attainder. 1d. at
324-27. %
Foll ow ng Lovett, Justice Frankfurter’s views on the Bill of

Att ai nder C ause conmanded a majority for a nunber of cases in which
the Court rejected every attainder challenge that it considered.

See Anerican Conmuni cations Ass’'n v. Douds, 339 U S. 382, 413-14

(1950) (Vinson, CJ.) (rejecting attainder challenge to federal |aw
condi tioning recognition of a |abor organization on the filing of
affidavits by its officers that they did not belong to the Communi st

Party and did not believe in overthrow of the governnent by force);

21The di ssent di smi sses our reference to Justice Frankfurter’s
concurrence in Lovett because it did not reflect the majority view
in that case. Such a back-of-the-hand to the all eged “cornerstone
of the mpjority’s theory” (see Dissent, p. ) ignores the
i nfl uence of the Frankfurtian view in many subsequent cases cited
her ei n.
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Garner v. Board of Pub. Wrks, 341 U. S. 716, 722-23 (1951) (d ark,

J.) (sane as to nunici pal ordi nance requiring enpl oyees to take oath
t hat t hey had not advocated, or bel onged to organi zati on advocati ng,
overt hrow of governnent by force and violence in the preceding five

years); DeVeau v. Braisted, 363 U S. 144, 160 (1960) (Frankfurter,

J.) (sane as to state law prohibiting felons from soliciting or

recei ving dues on behalf of any waterfront union); Flemmng v.

Nestor, 363 U S. 603, 617 (1960) (Harlan, J.) (sane as to federa
| aw providing for the term nation of Social Security benefits of

aliens who were deported on certain grounds); Conmunist Party v.

Subversive Activities Control Board, 367 U S 1, 86-88 (1961)

(Frankfurter, J.) (sanme as to federal |awinposing registration and
ot her burdens on “Conmmuni st-action” organi zations). Although sone
of these decisions were premsed in part on a strict historical

readi ng?? of the Cause® as requiring that a bill specify the

22Gi nce expressly abandoned. See Brown, 381 U. S. at 447.

2Based on Justice Frankfurter’s general nodel of bifurcated
constitutional adjudication:

Broadl y speaking two types of constitutional clains cone
before this Court. Most constitutional issues derive
from the broad standards of fairness witten into the
Constitution (e.g. “due process,” “equal protection of
the laws,” “just conpensation”), and the division of
power as between States and Nation. Such questions, by
their very nature, allow a relatively wide play for
i ndi vi dual |egal judgnent. The other class gives no such
scope. For this second class of constitutional issues
derives from very specific provi si ons of t he
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of fense and clearly declare the guilt of the burdened individual or
class to be unconstitutional,? they also maintained the

prophyl actic exception devel oped in Hawker and Dent. See, e.aq.

Douds, 339 U S. at 413-14 (finding Lovett, Garland, and Cumm ngs

di stingui shabl e because “in the previous decisions the individuals
i nvol ved were in fact being punished for past actions; whereas in
this case they are subject to possible | oss of position only because
there is substantial ground for the congressional judgnent that
their beliefs and loyalties wll be transformed into future

conduct,” and noting that, even though “the history of the [ burdened

Consti tution. These had their source in definite
grievances and |led the Fathers to proscribe against
recurrence of their experience. These specific

grievances and the safeguards against their recurrence
were not defined by the Constitution. They were defined
by history. Their nmeaning was so settled by history that
definition was superfluous. Judicial enforcenent of the
Constitution nust respect these historic l[imts. The
prohibition of bills of attainder falls of course anong
these very specific constitutional provisions.

Lovett, 328 U S. at 321 (Frankfurter, J., joined by Reed, J.,
concurring [in the judgnent]).

24See Lovett, 328 U.S. at 321-23 (Frankfurter, J., joined by
Reed, J., concurring [in the judgnent]) (“The distinguishing

characteristic of a bill of attainder is the substitution of
| egislative determnation of guilt and |egislative inposition of
puni shment for judicial finding and sentence. . . . Al bills of

attai nder specify the offense for which the attainted person was
deened guilty and for which the punishnment was i nposed. There was
al ways a declaration of guilt either of the individual or the class
to whi ch he bel onged. The offense m ght be a pre-existing crinme or
an act nmade puni shable ex post facto.”).
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i ndi vidual s’] past conduct was the foundation for the judgnent as
to what the future conduct is likely to be,” that fact “does not
alter the conclusion that [the statute] is intended to prevent
future action rather than to puni sh past action”); DeVeau, 363 U. S.
at 160 (finding that the state “sought not to puni sh ex-felons, but
to devise what was felt to be a nuch-needed schene of regul ati on of
the waterfront, and for the effectuation of that schenme it becane
i nportant whet her individuals had previously been convicted of a
felony”); Flemm ng, 363 U S. at 617 (noting, wth respect to the
statute before the Court, that “it cannot be said, as was said of
the statute in Cummi ngs, that [the disability inposed] bears no
rati onal connection to the purposes of the |egislation of which it
is a part, and nust without nore therefore be taken as evidencing
a Congressional desire to punish”) (citing Cunm ngs, 71 U. S. at 319,
and Dent, 129 U S. at 126).

After this Frankfurtian phase, however, the Court appeared to
poi ntedly reassess the essential nature of the C ause, and t he scope

of the punishnent requirenent. In United States v. Brown, 381 U. S

437 (1965), after surveying the above descri bed cases, Chief Justice
Warren viewed the Bill of Attainder Cl ause as expressive of sone of
the nost fundanental ideals of separation of powers, in addition to
its nore specific prohibition:

[T]he Bill of Attainder Clause not only was intended as
one inplenentation of the general principle of
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fractionalized power, but also reflected the Franers’
belief that the Legislative Branch is not so well suited
as politically independent judges and juries to the task
of ruling upon the blanmeworthiness of, and |evying
appropriate punishnment upon, specific persons. “Every
one nust concede that a legislative body, from its
nunbers and organization, and from the very intimte
dependence of its nenbers upon the people, which renders
them liable to be peculiarly susceptible to popular
clanor, is not properly constituted to try with cool ness,
caution, and inpartiality a crimnal charge, especially
in those cases in which the popular feeling is strongly
excited,--the very class of cases nost likely to be
prosecuted by this node.” By banning bills of attainder,
the Franers of the Constitution sought to guard agai nst
such dangers by limting legislatures to the task of
r ul emaki ng. “I't is the peculiar province of the
| egislature to describe general rules for the governnent
of society; the application of those rules to individuals
in society would seem to be the duty of other
departnents.”

381 U.S. at 445-46 (quoting 1 Cooley, Constitutional Limtations

536-37 (8th ed. 1927), and Fl etcher, 10 U S at 136,

respectively).? Acting on this broad view of the Clause’'s role in

»See also Landgraf v. USI FilmProd., 511 U S. 244, 267 n.20
(1994) (quoting Richnmond v. J.A. Croson Co., 488 U. S. 469, 513-14
(1989) (Stevens, J., concurring in part and concurring in the
j udgnent)):

Legislatures are primarily policynmaking bodies that
promul gate rules to govern future conduct. The
constitutional prohibitions against the enactnent of ex
post facto laws and bills of attainder reflect a valid
concern about the use of the political process to punish
or characterize past conduct of private citizens. It is
the judicial system rather than the | egi sl ati ve process,
that is best equi pped to identify past wongdoers and to

fashion renedies that will create the conditions that
presumably would have existed had no wong been
comm tted.
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the constitutional structure, Chief Justice Warren held that the | aw
in question--making it a crine for a past or current nenber of the
Comruni st Party to hold certain union positions with a potential to
disrupt interstate commerce--was an unconstitutional bill of
at t ai nder:
The statute does not set forth a generally applicable
rule decreeing that any person who . . . possesses
certain characteristics . . . shall not hold union
office, and leave to courts and juries the job of
determ ning what persons . . . possess the specified
characteristics. |Instead, it designates in no uncertain
ternms the persons who possess the feared characteristics
and therefore cannot hold union office wthout incurring
crimnal liability--nmenbers of the Communi st Party.
ld. at 450.
The broad holding in Brown was not wthout its caveats,
however, and to these we nust turn in order to assess the precise
role of punishment in the case. In distinguishing 8 32 of the

Banki ng Act of 1933--providing that the officers, directors, and

and The Federalist No. 44, at 301 (Janmes Madison) (J. Cooke ed.
1961) :

Bills of attainder, ex post facto laws, and |aws
inpairing the obligation of contracts are contrary to the
first principles of the social conpact, and to every
principle of sound |legislation. . . . The sober people
of Anerica are weary of the fluctuating policy which has
directed the public councils. They have seen with regret
and wi th i ndi gnation, that sudden changes and | egi sl ati ve
interferences in cases affecting personal rights, becone
jobs in the hands of enterprizing and influential
spectators; and snares to the nore industrious and | ess
informed part of the community.
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enpl oyees of certain securities firns could not serve as officers,
directors, or enployees of nenber banks in the Federal Reserve
System-fromthe statute at issue, the Court noted that:

[ The union awj, unlike 8 32 of the Banking Act, inflicts
its deprivation upon the nenbers of a political group
t hought to present a threat to national security. As we
noted above, such groups were the targets of the
overwhel mng majority of English and early Anerican bills
of attainder. Second, 8 32 incorporates no judgnent
censuring or condeming any nman or group of nen. I n
enacting it, Congress relied upon its general know edge
of human psychol ogy, and concluded that the concurrent
hol di ng of the two designated positions would present a
tenptation to any man--not just certain nmen or nenbers of

a certain political party. Thus insofar as § 32
i ncorporates a condemation, it condemms all nen. .o
In designating bank officers . . . Congress nerely

expressed the [general] characteristics it was trying to
reach in an alternative, shorthand way.

Id. at 453-54.

Thus, al t hough Brown began with a fairly broad construction of
the C ause, and thereby supplied SBC with a large portion of its
argunent in the instant case, it did not purport fully to abandon
the prior developnent of the punitive elenent. As the above
di scussi on nakes cl ear, one of the key reasons that the Court found
8§ 32 distinguishable was that it did not incorporate a “judgnent
censuring or condeming any man or group of nen.” Further, the
Court explicitly left open the possibility of acconplishing non-
punitive, prophylactic economc |egislation by way of “shorthand”

desi gnati ons.
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This latter thene was picked up one last tine in N xon v.

Adm nistrator of General Services, 433 U S. 425 (1977), where the

Court summarized and rationalized 1its extensive attainder
jurisprudence and devel oped the nobst conprehensive analysis of the
puni shnment prong that has been offered to date. |In that case, the
Court upheld a lawthat, as noted, directed Richard M N xon by nane
toturn over his presidential papers to the Adm ni strator of General
Servi ces. After discussing why N xon “constituted a legitimte
class of one,” see supra, note 12, the Court went on to explain
that, even if the specificity elenment were deened to be sati sfied,
it would still have to inquire whether Congress “‘inflict[ed]
puni shment’ within the constitutional proscription.” 433 U S at
472-73 (quoting Lovett, 328 U S. at 315). After exam ning the
hi st ori cal underpinnings of the Cl ause and noting that the statute
at issue did not involve any of the traditional exanples of
“puni shnment” whi ch had been held to inplicate attainder analysis in
the past--including death, inprisonnent, banishnment, punitive
confiscation of property, and enploynent bars (as evidenced by
Cunmmi ngs)--the Court |aunched into a three-stage exam nation of
general punitive character. See id. at 473-75. First, the Court
noted that it “often has | ooked beyond nere historical experience
and has applied a functional test of the existence of punishnent,

anal yzi ng whet her the |aw under challenge, viewed in terns of the
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type and severity of burdens inposed, reasonably can be said to
further nonpunitive legislative purposes.” See id. at 475 (citing
Cumm ngs, 71 U.S. at 319-320, Hawker, 170 U.S. at 193-194, and Dent,
129 U. S. at 128, anong other cases). Because the protection of
Ni xon’s presidential papers was unquestionably a legitinmate,
nonpunitive |egislative purpose that the burdens inposed by the
statute were well designed to further, the Court concluded that the
| aw was nonpuni tive under the functional approach. See id. at 476-
78. Next, the Court | ooked to | egislative purpose. Because there
was no indication in the legislative history of a specific intent
to punish--unlike in past cases |ike Lovett, where the House Report

characterized the naned i ndi vidual s as subversive . . . and

unfit . . . to continue in Governnent enploynent’”--the Court
concluded that this test also cane out in favor of a nonpunitive
findi ng. See id. at 478-80 (quoting Lovett, 328 U S at 312).
Finally, the Court turned to the structure of the statutory
provi sions. Because it also evinced a nonpunitive quality to the
| egislation, by protecting, for exanple, Nixon's ability to access
the papers hinself and to raise clains of privilege wwth regard to
themin court proceedings, the Court concluded that this test al so

i ndi cated a nonpunitive character. See id. at 481-82. Because the

statute did not “inpose crimnal penalties or other punishnent,” the
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Court concluded that it was not a bill of attainder, regardl ess of
its specificity. 1d. at 482 (quotations omtted).
2

In the light of the 400 years of case |law and history that we
have considered, we believe that N xon stands, ultimately and
concisely, for the followng proposition: if legislation has a
legitimatel y nonpunitive function, purpose, and structure, it does
not constitute punishnent for purposes of the Bill of Attainder
Cl ause, even where it inposes the historically punitive sanction of
barring desi gnated i ndi vidual s fromengagi ng i n certain professions.
This statenment is consistent with the older, traditional |ines of
analysis in the Court’s attainder jurisprudence, including
particularly the prophylactic exception developed in Cunm ngs,

Garl and, Dent, Hawker, and Justice Frankfurter’s concurrence in

Lovett. It is also not inconsistent with the nore sweeping
separation of powers theory espoused by Chief Justice Warren in his
sonewhat aberrant Brown opinion, at least to the extent that that
case | eft open the possibility of using “shorthand” designations in
ot herwi se proper categorical |egislation. Although sone portions
of Nixon m ght be read to suggest that historical punishnments are

“inherently suspect,”? we find this suggestion inapposite to the

2%See id., 433 U S at 473 (noting that “the substanti al
experience of both England and the United States with such abuses
of parlianentary and | egislative power offers a ready checkli st of
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particul ar area of enploynent bars. As N xon nmakes clear, this type
of liability is only an “historical” punishnent to the extent that
certain exanples have been declared punitive in past cases |ike

Cumm ngs and Lovett. See Ni xon, 433 U. S. at 474. Because t hese

building blocks for the historical characterization thenselves
contain the very seeds of the prophylactic exception, and because
Ni xon’s “functional test” is rooted in that very exception as

devel oped i n t he enpl oynent bar cases of Hawker, Dent, and Cunm ngs,

see N xon, 433 U S at 475, it sinply cannot be convincingly
mai nt ai ned t hat enpl oynent bars are i nherently historically punitive
w t hout reference to Nixon’s other considerations.

More i nportantly, however, such a reading woul d contradict the
Suprene Court’s own nost recent recapitulation of the punishnent

prong. In Selective Service, the Court stated that:

In deciding whether a statute inflicts forbidden
puni shnment, we have recogni zed t hree necessary i nquiries:
(1) whether the challenged statute falls wthin the
hi stori cal nmeani ng of | egislative punishnent; (2) whether
the statute, “viewed in terns of the type and severity of
burdens inposed, reasonably can be said to further
nonpunitive | egislative purposes”; and (3) whether the
| egislative record “evinces a congressional intent to
puni sh.”

deprivations and disabilities so disproportionately severe and so
i nappropriate to nonpunitive ends that they unquestionably have

been held to fall within the proscription of Art. |, 8 9” and that
“[a] statutory enactnent that inposes any of those sanctions on
named or identifiable individuals would be immediately

constitutionally suspect”).
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468 U.S. at 852 (quoting N xon, 433 U S. at 473, 475-76, & 478,

respectively). Nothing in Selective Service suggests that the

hi storical punishnment test is ever dispositive onits own, or that
it should be conducted wi thout reference to the actual history
underlying the sanction at issue, and we decline to read such a
ritualistic and unsensible fornmulation into the Clause. See also
Bel | South, 144 F.3d at 65 (stating that “[e]ven neasures
hi storically associ ated wi th puni shnment --such as per manent excl usi on
from an occupation--have been otherwise regarded when the
nonpunitive ains of an apparently prophylactic neasure have seened
sufficiently clear and convincing”) (internal quotations omtted);
Dehai naut, 32 F.3d at 1071 (stating that, “[e]ven where a fixed
identifiable group . . . is singled out and a burden traditionally
associated with punishnent--such as permanent exclusion from an
occupation--is inposed, the enactnent may pass scrutiny under bil
of attainder analysis if it seeks to achieve legitimte and
nonpunitive ends and was not clearly the product of punitive
intent”).
3

Adapting the Selective Service fornmulation to this case in the

light of our inquiries, the question becones whether the Speci al
Provisions, viewed in terns of the type and severity of burdens

i nposed and t he expressed i ntent of Congress, reasonably can be said
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to further nonpunitive | egislative purposes such that the sanction
at issue, a bar fromparticipationincertain businesses, is neither
historically nor functionally nor notivationally punitive. W can
only conclude that they can, and therefore find that the Speci al
Provi sions are constitutionally sound.

First and perhaps forenost, we think that the Special
Provi sions are not punitive because they do not inpose a perpetual
bar on the BOCs’ entry into any of life' s avocations. |n Cunm ngs,
Garl and, and Lovett, the burdened individuals were barred from al
future enploynent in certain professions based on imutabl e past
acts. Under the Special Provisions, on the other hand, the BQCs
will be allowed to enter each of the affected areas as soon as the
statutory criteria regarding conpetition in their |ocal service
markets are nmet, and, in the case of information services, in 2001
regardl ess. As the Suprenme Court expressly stated in Selective
Service, “[a] statute that | eaves open perpetually the possibility
of [qualifying for sone specifically denied benefit] does not fal

within the historical nmeaning of forbidden | egislative punishnent.”

468 U.S. at 853.7%

2'\\6 recogni ze that neeting the conpetition criteria nmay not

be an easy matter for the BOCs. Still, nothing in the statute or
SBC s recent experiences with the FCCand the D.C. Grcuit |eads us
to suspect that it will be inpossible, and we are satisfied that

the BOCs will be able to energe fromthe restrictions whenit is in
their econom c and business interest to neet the stiff criteria.
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Second, we conclude that the Special Provisions are not
puni shnment because they serve a nonpunitive purpose: attenpting to
ensure fair conpetition in the markets for |ocal service, |ong
di stance, tel ecomunications equipnent, and infornmation services.
| ndeed, even under the MFJ, we do not understand that the |ine-of-
busi ness restrictions inposed on the BOCs were intended to have a
punitive function. As Judge Greene stated, the restrictions were
i nposed because “[p]articipation in these fields carries wwth it a
substantial risk that the Qperating Conpanies will use the sane

anticonpetitive techniques used by AT&T in order to thwart the

gromh of their own conpetitors.” United States v. AT&T, 552
F. Supp. at 224. This rationale seens nuch nore |ike a judgnent
“condemming all nen” in certaininherently conflicted positions than
an i nperm ssi bl e “judgnent censuring or condemmi ng any man or group
of men” for their personal conduct, see Brown, 381 U S. at 453-54,
so to the extent that Congress was nerely reinposing the MAJ, it did
not engage i n action derivatively punitive. Furthernore, the actual
ternms of the Special Provisions stay closeto their |egitinate ends.
By clearly |linking a |lifting of the Ilong distance and
t el ecommuni cations equi pment restrictions to conpetition in the
BOCs’ local markets, and by naking the structural separation
condition for entry into the nascent and vul nerable information

servi ces market tenporary, Congress has tail ored the burdens i nposed
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to an appropriate end of pronoting conpetition. Finally, and
al though SBC has argued fervently to the contrary, the nere fact
that the Special Provisions are limted in application to the BOCs
(and thus do not cover other LECs with substantial |ocal market
power, |ike GIE) does not cast substantial doubt on the fit of this
tailoring. Asthe D.C. Circuit has expressly recogni zed, “[b] ecause
the BOCs’ facilities are generally | ess dispersed than GIE s, they
can exercise bottl eneck control over both ends of a [l ong di stance]
tel ephone call in a higher fraction of cases than GIE’ (or any of
the other LECs, for that matter), and it is thus rational to subject
themto additional burdens in order to achieve the overall goal of
conpetitive |local and |long distance service. Bell South, 144 F.3d
at 67.

Third, we reason that the Special Provisions are not punitive
because neither their ternms nor their |legislative history

denonstrates t he “snoki ng gun” evi dence of punitive intent necessary

to establish a bill of attainder. As the Suprenme Court clarified
in Selective Service, ““unm st akable evidence of punitive
intent . . . is required before a Congressional enactnent of this

kind may be struck down’” on attainder grounds. 1d., 468 U S. at
856 n. 15 (quoting Flemm ng, 363 U S. at 619); cf. Lovett, 328 U S

at 315 (for an exanple of such evidence). To be sure, there were

sone isolated references in congressional debate to the Bel
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Systeni s questionabl e business practices prior to the M-J, which
were of fered as evidence of the general potential for abuse of | ocal
mar ket power. But, still, SBC has pointed us towards no indication
that the Special Provisions were thenselves enacted to punish the
BOCs for past antitrust violations. Instead, the legislative record
is really quite clear that Congress--certainly as a whole--
consi dered the Special Provisions to be just what they appeared to
be: a prophylactic, conprom se regul ation of the BOCs’ | ocal market
power to ensure greater conpetition in all of the nation’s
t el ecommuni cati ons mar ket s.

Finally, and perhaps nost fundanentally, we conclude that the
Special Provisions are not punitive because they were part of a
|arger quid pro quo. Conmbined with 8§ 601(a)(1l), the Special
Provi si ons represent a hard-fought conprom se on a nassive issue of
public policy which, in the end, contained both good and bad

elements for the BOCs.?® For exanple, although the information

28See SBC Conmuni cations, 138 F.3d at 412:

The question of how best to achieve [the goals of the
Act] . . . was the subject of great debate. Sone thought
that the local and | ong-di stance markets should be open
to all conpetitors imedi ately. Qhers believed that the
BOCs should have to wait until actual conpetition was
introduced in their local markets before providing
inter LATA service, since it was clainmed that the
| ong-di stance market is already conpetitive. As m ght be
expected for an issue of this econom c significance, an
ext ended | obbying struggl e ensued. The end product was
a conprom se between the conpeting factions.
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services restriction lifted under the M-J was partially reinposed
under 8§ 274, the BOCs were imediately freed, by operation of
8§ 601(a)(1) and the other Special Provisions, from existing MJ
restrictions on their ability to offer incidental and out-of-region
| ong di stance service. More inportantly, the Special Provisions
gave the BOCs a clear delineation of what they needed to do to
achieve a lifting of all the old MFJ restrictions in the future--
certainly a step up, fromthe BOCs’ perspective, from being under
Judge Greene’s perpetual supervision. It is perhaps for this reason
that the BOCs have apparently consistently represented, outside of
litigation, that they were pleased with the Act. I ndeed, in a
public news release, SBC s Chairnman |auded the Act as “landnmark
| egislation” that would allow SBC “i medi ately [to] provide |ong-
di stance service outside [its] . . . region and to [its] cellular
custoners everywhere,” and that created “clear and reasonable
pat hways” for SBC to obtain perm ssion to provide in-region |ong
di stance service in the future--“pathways that [SBC was] happy
wth.” The other BOCs nade simlar comments, and they clearly were
effective in persuadi ng Congress of their support for the Act. See
142 Cong. Rec. S393 (daily ed. Jan. 26, 1996) (remarks of Sen.
Pressler) (“W now have the regional Bell conpanies supporting the
bill and we have the | ong-di stance conpani es supporting the bill.

That is an unusual, rare nonent in Anerican history when the
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regi onal Bells and | ong-di stance conpani es are tenporarily at peace,
so to speak.”); id. at S696 (daily ed. Feb. 1, 1996) (statenent of
Sen. Kerrey) (noting that the Act was “a very unusual piece of
legislation in that the demand for it [wal]s comng from. . . the
whol e range of corporations; . . . RBOC s, |ong-distance, cable,
broadcast; all of thentf); id. at S699 (daily ed. Feb. 1, 1996)
(statenment of Sen. Lott) (“The tel ephone conpanies are supporting
this legislation. The |ong-distance conpani es are supporting this
| egi slation--both of themwould like to have a little nore in their
secti ons, but basically t hey know this IS good
legislation . . . .”). Be that as it may, it is at any rate clear
that a legislative quid pro quo on this level sinply cannot be
punitive for attainder purposes.

For all of the foregoing reasons, we find that the Speci al
Provisions ultimtely are nonpunitive as an historical, functional,
and notivational matter. They are therefore not an unconstituti onal
and odious bill of attainder as that term has been defined by the
Suprene Court. To the extent that the district court concl uded
otherwise, it was in error, and its decision on that point is
accordi ngly reversed.

B
As not ed above, however, SBC and the other appellees al so urge

three additional constitutional argunents as alternate bases for
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affirmng the judgnent of the district court. Havi ng found the
Special Provisions not to constitute a bill of attainder, we nust
obvi ously consi der these alternate theories. W do so only briefly,
however, as they are far |ess substantial.
1

The appellees first make two interrelated argunents that the
Special Provisions violate the constitutional requirenent of
separation of powers--i.e., that the Special Provisions represent
an arrogation to the |egislative branch of powers functionally

vested in the judicial branch by the very firmanment of the

Constitution. See generally Plaut, 514 U S. at 218-25 (noting
anong other things, that “[t]he Framers of our Constitution |lived
anong the ruins of a systemof intermngled | egislative and judi ci al
powers” and felt a “sense of a sharp necessity to separate the
legislative from the judicial” in designing their new system
Despite their strong institutional pedigree, neither argunent has
significant nerit.

First, the appellees contend that the Special Provisions
vi ol ate separation of powers because they address thenselves to a
particul ar judicial consent decree--the MFJ--in such a way as to
alter the result. They rely on the well accepted rule that it
vi ol at es separati on-of - powers principles for Congress to reopen any

adj udication that represents the “final word of the judicial
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departnent” on a case. See Plaut, 514 U S. at 225-27. Yet under

Pennsyl vania v. Weeling and Bel nont Bridge Co., 59 U S. (18 How.)

421 (1855), it has long been clear that Congress nmay change the | aw
underlying ongoing equitablerelief, evenif, as in Weelingitself,
the change is specifically targeted at and limted in applicability
to a particular injunction, and even if the change results in the
necessary lifting of that injunction. See id. at 429. The only
real question on this point would seem to be whether Wheeling
survives the Court’ s nore recent separation of powers jurisprudence,
as recently recited in Plaut. In that case, however, Justice Scalia
coul d hardly have been nore clear that “nothing in our hol di ng today
calls [Weeling] into question.” 1d., 514 U S at 232.

Qobvi ously, Wheeling survives, as all of the circuit courts to
consi der separation-of-powers challenges to the Prison Litigation
Ref orm Act of 1995 recently concluded. |In those cases the courts
dealt with a statute, 18 U S. C. 8 3626(b)(2), that nmandated the
termnation of certain existing consent decrees if they were not
based upon a newly announced standard of factual findings. In
upholding this provision in the face of a separation-of-powers
attack, five courts expressly held that Congress could interfere

W th ongoi ng consent decrees, because such decrees were not “final
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judgrments” for separation-of-powers purposes.? |ndeed, even the
one court to strike down 8§ 3626(b)(2) was forced to concede that
“Wheel i ng established the principle that the state of the |lawat the
time a final judgnent enbodying a permanent injunction is entered

is not part of what is ‘final’ about the judgnent.” Taylor v.

United States, 143 F.3d 1178, 1182 (9th GCr. 1998) (Ristani, J.).

2%See Dougan v. Singletary, 129 F.3d 1424, 1426 (11th Cr.
1997) (per curianm) (“As the Court explained in Plaut v. Spendthrift
Farm Inc., a true ‘final judgnent’ here neans not an appeal abl e
judgnent, but one that represents the ‘last word of the judicial
departnent with regard to a particular case or controversy.
Consent decrees are final judgnents, but not the ‘last word of the
judicial departnent.’”); Innmates of Suffolk County Jail v. Rouse,
129 F. 3d 649, 657 (1st Gr. 1997) (Selya, J.) (“Plaut and Weeling
Bridge, read together, teach that equity requires, and the
separation of powers principle permts, legislatures to direct that
courts respond to changes in substantive | aw by revisiting forward-
| ooking i njunctions.”); Benjam n v. Jacobsen, 124 F. 3d 162, 171 (2d
Cr. 1997) (Calabresi, J.) (“In distinguishing Weeling Bridge, the
Plaut Court inplicitly drewa simlar distinction between two ki nds
of final judgnents for separation of powers purposes--final
judgnents w thout prospective effects, which could not be
constitutionally revised through | egislation, and final judgnents
W th prospective effects, whose effects could be constitutionally
so revised.”); Gvin v. Branstad, 122 F.3d 1081, 1087 (8th Cr.
1997) (Bowman, J.) (“Plaut does not hold that final judgnents are
invariably imune to congressional tinkering; what Plaut protects
is ‘the last word of the judicial departnent with regard to a
particul ar case or controversy.’ |In a continuing case, a consent
decree is not the last word of the courts in the case, even after
the decree itself has becone final for purposes of appeal.”);
Plyler v. Myore, 100 F.3d 365, 371 (4th Cr. 1996) (WIlkins, J.)
(“[Als nade clear by the Court in Plaut, an attenpt to alter
legislatively a legal judgnent violates the separation-of-powers
doctri ne. A judgnent providing for injunctive relief, however,
remai ns subject to changes in the |aw These principles apply
equal ly to consent decrees and litigated judgnents.”) (citations to
Wheel i ng and ot her cases omtted).
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Despite this great weight of authority, the appellees counter
that the congressional interference in this case is nore suspect,
because it is so specific. Yet, as noted, the legislation in
Wheeling was rife with specificity: the change effected by Congress
was specifically directed at altering the I egal status of a single,
named bridge in order to change the result of a particular
i njuncti on. See id., 59 U S at 429 Specificity was also

mani festly evident in the nore recent rel ated case of Robertson v.

Seattl e Audubon Society, 503 U S. 429, 434-35, 437-40 (1992), where

Justice Thomas, witing for a unani nous Court, found no separation-
of -powers problemin a statute that changed the laww th respect to
two pending |lawsuits identified by name and caption nunber. 1In the
Iight of all these precedents, we sinply cannot see a separati on- of -
powers probl em based on the Special Provisions’ interference with
the MFJ in this case.

That | eaves the second |ine of attack, which, as we understand
it, is a not-too-well-defined argunent that all of the problematic
aspects of the Special Provisions--including particularly their
specificity, their interference wwth the M-J, and the near-punitive
nature of the liability they inpose--when added together sonehow
anpunt to a separation-of-powers violation that is greater than the
sumof its parts. Al though this argunent finds appealing rhetorical

support in the nore sweeping statenents of sone of the Court’s ol der
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cases, including particularly the adnonition offered by Justice
Marshall in Fletcher and seconded by Chief Justice Warren in Brown
that “[i]t is the peculiar province of the legislature to describe
general rules for the governnent of society; the application of
those rules to individuals in society would seemto be the duty of
ot her departnents,” see Brown, 381 U S. at 446, it is squarely and
specifically contradicted by Plaut. |In that case, Justice Breyer
raised a very simlar argunent in his one-vote concurrence. See
id., 514 U S. at 241-46. Justice Scalia s six-vote majority opinion
soundly rejected it, however, noting (in addition to the above-
quoted statenent fromfootnote nine) that:

The nub of th[e] infringenent consists not of the

Legislature’s acting in a particularized and hence

according to the concurrence) nonl egi sl ative fashi on; but
rat her of t he Legi sl ature’s nul I'i fying prior,

authoritative judicial action. It makes no difference
what ever to that separation-of-powers violation that it
is in gross rather than particularized . . . or that it

is not acconpanied by an “alnost” violation of the Bil

of Attainder Clause, or an “alnost” violation of any

ot her constitutional provision.
See id. at 239 & n.9. In the light of Plaut, there is thus no
viability to the “anorphous” theory either, and the appellees’
separation-of-powers challenge in this case nust fail.

2
The appel | ees next argue that the Special Provisions violate

the Equal Protection C ause by discrimnating against the BOCs by

name. Under Gty of New Oleans v. Dukes, 427 U S. 297 (1976),
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however, specification of nanmed parties in economc regulation is
clearly perm ssible for equal protection purposes so long as the
regulation is rationally related to a legitinmte governnental
interest and does not tramel fundanental personal rights or draw
upon inherently suspect distinctions such as race, religion, or
alienage. 1d. at 304-06. As should be nmanifest fromthe entire
history of this area of the law, regulation of an LEC s conduct in
the |l ocal telephone service market neither restricts fundanental
i ndividual rights nor lacks rational relation to the governnent’s
legitimate interest in ensuring greater conpetition in al
t el ecommuni cations markets. Furthernore, the specification of the
BOCs in the Special Provisions at issue here was not based on
invidious criteria like race, religion, or alienage. As such, the
Speci al Provisions are not inconsistent wwth the Equal Protection
Cl ause.
3

Finally, the appellees urge that, even if the other Special
Provisions are allowed to stand, 8 274 nust go as it inpermssibly
infringes the BOCs’' right to free speech. The D.C. Grcuit recently
rejected an identical challenge to 8§ 274 by another RBOC, however,

see Bell South, 143 F.3d at 67-71, and we can find no reason to

disagree with its result and analysis. Because 8 274 does not in

any way differentiate speech on the basis of content, its speech
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restricting provisions are subject only to (at nost) internediate

scrutiny review under Turner Broadcasting System lInc. v. FCC 512

U S 622, 642 (1994) (Turner 1). Under that standard, a restriction
wll be upheld “if it advances inportant governnental interests
unrelated to the suppression of free speech and does not burden
substantially nore speech than necessary to further those

interests.” Tur ner Broadcasting System Inc. v. FCC 117 S. Ct.

1174, 1186 (1997) (Jurner 11). Cbviously, the conpetition-enhancing
interests discussed above are manifestly sufficient to neet the
first hurdle. Furthernore, because 8§ 274 nerely inposes a
structural separation requirenent on speech activities, not an
absolute bar, its restrictions are practically de minims in this
necessarily corporate context, and certainly do not burden
substantially nore speech than necessary to acconplish its
| egitimate goal s. For these reasons, the contention that 8§ 274
violates the BOCs' right to free speech is entirely lacking in
merit.
\Y

In the end, the constitutional prohibition against bills of

attainder is a specific rather than a general guaranty of rights.

Gf. Lovett, 328 U S. at 321 (Frankfurter, J., joined by Reed, J.,

concurring [in the judgnment]). Nothing in the Court’s jurisprudence

shoul d be read to allow that specific guaranty wholly to escape the
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inplications of its historical origins, and since the age of
Bl ackst one and before, it has been clear that for a bill to attaint,
it sinply nust invoke the punitive. In this case, that has not
occurred. Although the Special Provisions may well constitute a
| egi slative judgnent that the BOCs currently have an inherent and
natural potential to restrain conpetition by virtue of their |ocal
mar ket power, the Act does not declare them nonsters or otherw se
seek to punish themon the basis of past conduct, and thus does not
run afoul of the Bill of Attainder d ause. Because the
Constitution’s additional requirenents of separation of powers

equal protection of the laws, and free speech are also not even
arguably infringed by the Act, the judgnent of the district court
is accordingly

REVERSED?

%W are unable to see this case in the single-nmnded terns
expressed in the dissenting opinion. W have faithfully, to the
best of our ability, recounted the sinuous journey of bills of
attainder from the earliest days to the present day. Li ke a
Christmas pie, these cases--as a whole and indeed individually--
provide a little sonething for every taste, and are rich wth

sel ective quotes to support a chosen conclusion. In arriving at
our conclusions, we have tried to synthesize these diverse
expressions and applications of the bill of attainder clause in

order to apply it in this context of business regulation--its first
such application. What we think the dissenting opinion has not
observed in its straightforward stride is that attainder requires
an el enent of punishnent. There are enploynent bars and there are
enpl oynent bars--sone of the sane character, others of a different
character. A non-perpetual |egislative bar, which forbids only a
corporation’s participating in a particul ar segnent of the general
busi ness in which the corporation is engaged i s not puni shnent when
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that bar is enacted for nonpunitive appropriate |egislative
pur poses under conditions to which that business effectively has
agreed. Indeed, we are not sure the dissent is otherw se convi nced
given its acknow edgnent that there is no real “victini of Congress
in this case.
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JERRY EE. SMTH, G rcuit Judge, dissenting:

En route to minting a “regulatory exception” to the Bill of
Attainder Clause, the mnmmjority holds that punishnent is not
puni shment when it is inflicted wwth a “prophylactic” intent. The
majority reaches this cherished goal by stitching together a
pat chwor k of concurrences and di ssents and by brushi ng asi de bi ndi ng
Suprene Court majority opinions as “aberrant” and “unsensible.”

| respectfully dissent.

The Tel ecommuni cations Act of 1996 singles out twenty naned
corporations for severe |line-of-businessrestrictions characterized,
in the Act's telling | anguage, as the “Special Provisions.” This
case hinges on whether these economc restrictions, which bar the
named firnms from lucrative tel ecommuni cations markets, anount to

| egi slative “punishnent” as historically understood.

A
The Suprene Court has consistently held that bars to enpl oynent
constitute puni shnent for purposes of the Bill of Attainder C ause.
In one of the earliest bill of attainder cases, Cunm ngs V.

Mssouri, 71 U.S. (4 Wall.) 277, 320 (1866), the Court observed t hat
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“[d]lisqualification fromthe pursuits of a | awful avocation
may al so, and often has been, inposed as punishnent.” The Court
struck down, as a bill of attainder, a provision in the Mssouri
Constitution prohibiting Confederates or their synpathizers from
hol ding certain jobs. The Court recognized that “in the pursuit of
happi ness all avocations, all honors, all positions, are alike open
to every one, and that in the protection of these rights all are
equal before the law. Any deprivation or suspension of any of these
rights for past conduct is punishnent, and can be in no otherw se
defined.” |d. at 321-22 (enphasis added).

The law has not changed. In Ex parte Garland, 71 U S
(4 Wall.) 333 (1866), the Court applied Cumm ngs's reasoning to
strike down, as a bill of attainder, a federal statute barring
Confederates frompracticing in the federal courts. Mre recently,
in United States v. Lovett, 328 U S 303 (1946), the Court
reaffirmed the principle that line-of-work restrictions are
i nherently punitive, invalidating a federal statute term nating the
sal aries of three naned federal enployees. And in United States v.
Brown, 381 U. S. 437 (1965), the Court once again held that a statute
proscribing entry into a certain |ine of wrk constituted
puni shnment, striking down a federal statute that forbade nenbers of

the Communi st Party from serving as | abor union officials.



Any doubt that enploynent bars fall squarely within the
hi storical conception of punishnment was erased by the Court's two
nost recent bill of attainder cases. In N xon v. Adm nistrator of
Gen. Servs., 433 U S. 425, 474 (1977), the Court canvassed the
vari ous burdens historically deened punitive, concluding that “[ o] ur
country's own experience with bills of attainder resulted in the
addition of another sanction to the |Ilist of inpermssible
| egi slative puni shnents: alegislative enactnent barring desi gnated
i ndividuals or groups from participation in specified enploynents
or vocations . ”

The Court's |atest pronouncenent, in Selective Serv. Sys. V.
M nnesota PIRG 468 U.S. 841 (1984), echoes Nixon: “I'n our own
country, the Iist of punishnents forbidden by the Bill of Attainder
Cl ause has expanded to include | egislative bars to participation by
individuals or groups in specific enploynents or professions.”
468 U. S. at 852. |ndeed, enpl oynent bars “have constituted the nost
comon sort of statutes struck down by the Court as unconstitutional
bills of attainder.” BellSouth Corp. v. FCC, 144 F.3d 58, 72-73
(D.C. GCr. 1998) (Sentelle, J., dissenting) (citing Selective
Service, 468 U. S. at 852).

The majority's ancillary argunent that “the Special Provisions

are not punitive because they do not inpose a perpetual bar” is

meritless. The majority quotes Sel ective Service, 468 U S. at 853,



which states that “[a] statute that |eaves open perpetually the
possibility of [qualifying for sonme specifically denied benefit]
does not fall within the historical neaning of forbidden | egislative
puni shnent” (brackets added by majority). But in Brown, the Court
had al ready considered and rejected the majority's escapability
argunent, expl ai ni ng:
W do not read [two prior cases] to have set up ines-
capability as an absolute prerequisite to a finding of
attainder. Such an absolute rule would have flown in the
face of explicit precedent, Cumm ngs v. Mssouri, 4 Wl .
277, 324, as well as the historical background of the
constitutional prohi bition. A nunber of ant e-
Constitution Dbills of attai nder inflicted their
deprivations upon nanmed or described persons or groups,
but offered themthe option of avoi ding the deprivations,
e.g., by swearing allegiance to the existing governnent.
381 U.S. at 457 n.32. This illustrates that the Bill of Attai nder
Cl ause cannot be avoided sinply by inserting into the statute a
means of escape. The fact that the federal governnent hol ds the key

to the Baby Bells' prison is irrelevant.

B
Faced with the unhappy reality of well over a century of
Suprene Court cases holding that enploynent bars constitute
puni shnment, the mgjority announces the discovery of a heretofore
unrecogni zed exception to the Bill of Attainder C ause: t he

“prophyl actic exception.” Apparently this creature awakens only in



cases such as thisSSwhen Congress punishes, but acts with a
beneficent, regulatory intent.

The nmet hod t hrough which the majority traces the evol ution of
the “prophylactic exception” reveals its suspect pedigree. The
exception's origin is said to lie in Justice MIler's dissent in
Garl and, where he suggested that the enpl oynent bar at i ssue was not
punitive because Congress did not intend it as such. Rat her,
Justice MIler argued, the statute should properly be viewed as a
prophyl acti c neasure, because Congress nerely sought to protect the
public fromthe future m sdeeds of the attainted individuals. See
71 U.S (4 wall.) at 393-96 (Mller, J., dissenting).

This theory, rejected by the Garland majority, was purportedly
adopt ed sone decades later in Dent v. West Virginia, 129 U S. 114
(1889), and Hawker v. New York, 170 U.S. 189 (1898). Unlike nobst
of the authorities the majority relies on to support the
prophyl actic exception, Dent and Hawker are majority opinions. But
they have little to say about this case: The statute at issue in
Dent did not single out individuals for punishnent, but concerned
a state's generally applicable licensing requirenents; simlarly,
the burden in Hawker was inposed on a class rather than naned
individuals. In any event, no subsequent case has interpreted Dent

and Hawker the way the mmjority does hereSSas authorizing



congressi onal punishnment of individuals as long as the statute can
be said to prevent future harns.

The cornerstone of the mgjority's theory is Justice
Frankfurter's concurrence in Lovett, 328 U S. at 318. Al t hough
Justice Frankfurter distinguished between “harm[that is] inflicted
by governnent authority” and “puni shnent,” id. at 324 (Frankfurter,
J., concurring), the mgjority of the Court refused to enbrace this
view Cf. Semnole Tribe of Florida v. Florida, 517 U S. 44, 66

(1996) (holding that a mnority opinion is of questionable
precedential value, largely because a mpjority of the Court
expressly disagreed wwth the rationale of the plurality”). Rather
than adopt Justice Frankfurter's narrow reading of the Bill of
Attai nder O ause, the Court majority held that the chall enged | aw,
which termnated the salaries of three naned federal enployees,
“‘operates as a legislative decree of perpetual exclusion' froma
chosen vocation” and therefore “clearly acconplishes the puni shnent
of nanmed individuals without a judicial trial.” Lovett, 328 U S.
at 316 (quoting Garland, 71 U.S. (4 Wall.) at 377). The mpjority
quite plainly equated enpl oynent bars w th punishnent.
Finally, Brown and Ni xon forecl ose any suggestion that the ful

Court subsequently adopted Justice Frankfurter's mnority view.
Brown, which the panel majority cryptically clains “did not purport

fully to abandon the prior devel opnent of the punitive elenent,’



concl uded that the enploynent restriction at issueSSbarring nenbers
of the Communist Party from holding certain jobsSSanmobunted to
puni shment. The Court surveyed its bill of attainder jurisprudence
and, relying on Garland and Lovett, held that the statute “plainly
constitutes a bill of attainder” because “it designates in no
uncertain terns the persons who possess the feared characteristics
and therefore cannot hold union office . . . .” 381 U S at 449,
450.

Ni xon is even nore direct. There, the Court explained that
“l egislative enactnent[s] barring designated individuals or groups
from participation in specified enploynents or vocations” are

“iInperm ssible” and “unquestionably have been held to fall within

the proscription of Art. I, 8 9.” 433 U. S. at 473, 474. This stark
| anguage leaves little room for the mpjority's “prophylactic
exception”: | nperm ssible is inpermssible. Once a court

determ nes that Congress has inposed a burden historically deened
punitive, such as the enpl oynent bar at issue here, that is the end
of the analysis. The majority protests that such a readi ng of N xon
is “ritualistic and unsensible,” but it is difficult to squeeze a
prophyl actic exception out of the Court's statenent that “[a]
statutory enactnent that inposes [an enploynent bar] on naned or
identifiable individuals would be imediately constitutionally

suspect.” |d. at 473 (enphasis added).



Moreover, to the extent the Court considered congressiona
purpose in passing the law, it did so only after it had determ ned
that the chal l enged burden did not fit the historical definition of
puni shnment; its consideration of |egislative intent was a neans of
ensuring that “new burdens and deprivations [are not] | egislatively
fashioned that are inconsistent with the bill of attainder
guarantee.” |1d. at 475.

The Court began its anal ysis by aski ng whet her the burdenSSt he
confiscation of presidential recordsSSfell into the category of
“iImredi ately suspect” punishnents, such as a bar to enploynent.
After concl udi ng that President N xon “cannot clai mto have suffered
any of these forbidden deprivations at the hands of Congress,” the
Court remarked that “our inquiry is not ended by the determ nation
that the [statute] inposes no punishnent traditionally judged to be
prohibited by the Bill of Attainder Clause.” |d. at 475. Only then
did the Court turn to | egislative purposeSSan i nquiry that woul d not
have been necessary if President N xon had suffered one of the
“f or bi dden” deprivations.

The Selective Service Court clarified this point. | t
expl ai ned:

Qur inquiry does not end with a determ nation that

[the statute] does not inflict punishnent in its

hi storical sense. To ensure that the Legi sl ature has not

created an inperm ssible penalty not previously held to
be within the proscription against bills of attainder, we



must determ ne whether the challenged statute can be
reasonably said to further nonpunitive goals.

468 U.S. at 853-54 (citing N xon, 433 U.S. at 475-76).

The majority's reading of these cases is sadly ironic. 1In both
Ni xon and Selective Service, the Court sought to expand the
protections of the Bill of Attainder Cause by looking to
| egi sl ative purpose. The Court's concern was congressional
creativity in dream ng up new burdens that fell outside the category
of burdens historically deened punitive; by considering |l egislative
intent, the Court erected an additional safeguard to protect
i ndividuals fromnew types of congressionally-devised punishnent.

The majority'sinterpretation, by contrast, contracts the scope
of the clause. The majority looks to legislative intent not to
protect citizens fromcongressional overreachi ng, but as a neans of
enpowering Congress to pass punitive laws it could not otherw se
enactSSsinply by claimng an intent to “regulate” rather than
puni sh. Thanks to the prophylactic exception, Congress nay now
single out individuals for punishnents that were, until today,

routinely held unconstitutional.

C.
In deeming nonpunitive a burden that the N xon Court

characterized as “unquestionably” punitive, 433 U S. at 473, the



maj ority reasons that punishnent is not really punishnment if it is
inflicted for preventive purposes. The majority concludes that
“[a] | though t he Speci al Provisions may well constitute alegislative
judgnent that the BOCs currently have an inherent and natural
potential to restrain conpetition by virtue of their |ocal market
power, the Act does not declare them nonsters or otherw se seek to
puni sh them on the basis of past conduct, and thus does not run
afoul of the Bill of Attainder Clause.” The majority distinguishes
between retribution (the inposition of a burden for wongful past
conduct) and prevention (the inposition of a burden to reduce the
I'i kel i hood of future harnsSShere, antitrust violations).

This distinctionis flatly contradi cted by Brown, which rejects
such a cranped view of punishnment and underm nes the nmajority's
novel interpretation of the clause. |In holding that an enpl oynent
bar constituted punishnent, even when inposed for prophylactic

pur poses, the Court explained:

It would be archaic to I|limt the definition of
“puni shnent” to “retribution.” Punishnent serves several
pur poses: retributive, rehabilitative, deterrentSSand

preventive. One of the reasons society inprisons those
convicted of crinmes is to keep them from inflicting
future harm but that does not make inprisonnent any the
| ess puni shnent.

Hi storical considerations by no neans conpel restriction
of the bill of attainder ban to instances of retribution.
A nunber of English bills of attainder were enacted for
preventive purposesSSthat is, the legislature nade a
j udgnent, undoubtedly based l|largely on past acts and



associations . . . that a given person or group was

likely to cause trouble (usually, overthrow the

governnent) and therefore inflicted deprivations upon

that person or group in order to keep it from bringing

about the feared event.
381 U. S. at 458-59.

Consi der a statute that sentences to death a naned individua
who announces that he has crim nal tendenci esSSbut has yet to comm t
a crine. Under the majority's theory, this lawis not a bill of
at t ai nder: It does not “seek to punish on the basis of past
conduct,” and it serves a legitimate prophylactic function. This
hypot hetical illustrates theinpossibility of confiningthe clause's
protections to retributive neasures. As the Court explained, a
burden i s rendered no | ess punitive by being based on future, rather
t han past, w ongdoi ng.

In fact, the mpjority's concession that “the Act my well

constitute a |egislative judgnent that the BOCs currently have an

i nherent and natural potential to restrain conpetition” falls

squarely within the Court's description of a bill of attainder
when “the legislature [makes] a judgnent . . . that a given person
or group [is] likely to cause trouble . . . and therefore [inflicts]

deprivations upon that person or group in order to keep it from
bringing about the feared event.” 1d. at 458-59. Here, Congress
made a | egislative judgnent that the BOC s were |likely to cause

troubl eSSthey were likely to commt antitrust violationsSSand



inflicted deprivations (severe |ine-of-business restrictions) in
order to keep the Baby Bells from bringi ng about the feared event.
Accordingly, under a straightforward application of Brown, the
“prophyl actic exception” is a chimera, and the Special Provisions

are a bill of attainder.

D

In sum the unbroken line of Suprene Court precedent conpels
the conclusion that the Special Provisions, because they inpose an
enpl oynent bar, constitute historical punishnent forbidden by the
Bill of Attainder C ause. The Court has never held that Congress
can single out naned individuals for burdens historically deened
punitive sinply because | egislators are ani mated by a wel | - neani ng,
regul atory spirit. Yet that is precisely what the majority holds
t oday, sidestepping the Nixon Court's statenent, 433 U S. at 473,

that this type of lawis “immediately constitutionally suspect.”

The Bill of Attainder Cause has |long been regarded as
protecting unpopular individuals or groups from trial-by-
| egi sl ature. As the Court explained in South Carolina v.

Kat zenbach, 383 U. S. 301, 324 (1966), the cl ause protects those “who

are peculiarly vulnerable to nonjudicial determ nations of guilt.”



A qui ck survey of the caselaw confirnms this view. The clause has
been invoked to rescue Confederates and Comunists from
congressi onal wrath.

And that is what nmakes the Bill of Attainder analysis so
unusual in this context: The Baby Bells, represented by arm es of
| awers and | obbyists, hardly fit anyone's notion of a hel pless
victim Moreover, there is evidence in the record that the Baby
Bells, by their own account, prevailed in the | egislative process.
While their apparent consent to the Special Provisions does not
estop them from challenging the restrictions in this court, it
certainly undercuts their claim to victinhood. As the mgjority
notes, the Special Provisions were part of a larger quid pro quo.

But the Bill of Attainder C ause serves a dual purpose: Not
only does it rescue individuals fromtrial-by-legislature, it also
preserves the separation of powers. The clause is a check on
Congress's power to legislate; it forbids Congress from passing
punitive laws that target individuals. Congress may, of course,
pass l|laws conferring benefits on individuals, see Plaut v.
Spendthrift Farm Inc., 514 U S 211, 239 n.9 (1995), but when it
W shes to i npose punishnment, it nust |egislate in general terns and
all ow the judicial branch to deci de which individuals have viol ated

the laws and nust be puni shed.



The Court explained the clause's role in preserving the
separation of powers nost thoroughly in BrownSSan opi ni on the panel
majority tars as “sonewhat aberrant.” The Court began its
di scussion by review ng the history of the clause, describing it as
a barrier “to ensure that the |egislature would not overstep the
bounds of its authority and perform the functions of the other
departnents.” 381 U S. at 444 (enphasis omtted). It then stated
precisely why the statute, which inposed an enploynent bar on
menbers of the Communi st Party, violated the clause:

In [enacting the statute] Congress has exceeded the

authority granted it by the Constitution. The statute

does not set forth a generally applicable rule decreeing

that any person who commits certain acts or possesses

certain characteristics (acts and characteristics which,

in Congress' view, make themlikely toinitiate political

stri kes) shall not hold union office, and | eave to courts

and juries the job of deciding what persons have

commtted the specified acts or possess the specified

characteristics. |Instead, it designates in no uncertain
ternms the persons who possess the feared characteristics
I d. at 450.

The Court noted that Congress was free to pass |aws weeding
subversives out of the | abor novenentSSonly it had to do so through
generally applicable legislation, otherwse it overstepped its
constitutional bounds. In language directly applicable to the

i nstant case, the Court expl ained that Congress “cannot specify the

peopl e upon whomthe sanction it prescribes is to be I evied. Under



our Constitution, Congress possesses full | egislative authority, but
the task of adjudication nust be left to other tribunals.” 1d. at
461.

Brown stands for the idea that the Bill of Attainder C ause
protects not only individual |iberty, but also the other branches
of governnent. The clause, in other words, helps ensure that
Congress does not encroach on the executive's or judiciary's turf.
As the Court concluded, id. at 442, “the Bill of Attainder C ause
was i ntended not as a narrow, technical (and therefore soon to be
out noded) prohibition, but rather as an inplenentation of the
separation of powers, a general safeguard against |egislative
exercise of the judicial function.”

This is hardly a novel, twentieth-century interpretation. 1In
one of the earliest bill-of-attainder cases, Fletcher v. Peck,
10 U.S. (6 Cranch) 87, 136 (1810), Chief Justice Marshall expl ai ned
that “[i]t is the peculiar province of the | egislature, to prescribe
general rules for the governnent of society; the application of
those rules to individuals in society would seemto be the duty of
ot her departnents.” In fact, this understandi ng predates even the
Marshal | Court:

Witings contenporary wth the drafting of t he

Constitution express great concern lest the |legislature

assune the power to inplenent the total policy of

governnment wthout the participation of the other
branches, and support the thesis that the bill of



attai nder clause should be viewed as a limtation on

|l egislatures fully as broad, and as necessary to the

effective separation of powers, as that which has been

i nposed upon courts by article |11
Not e, The Bounds of Legi sl ative Specification: A Suggested Approach
tothe Bill of Attainder Cl ause, 72 YALEL.J. 330, 343 (1962) (cited
with approval in Brown, 381 U.S. at 457 n.32). 1In this sense, even
if the BOC s sonehow “consented” to Congress's inposing the Speci al
Provisions, that consent is as irrelevant as is a litigant's
“consenting” to subject-matter jurisdiction. Congress sinply |acks
the power to legislate in this way.

I n enacting the Special Provisions, Congress adjudicated. It
not only specified the sanction but also identified the specific
corporations wupon whom the sanction was to be |eviedSSnot
coincidentally, the sane corporations involved in the prior AT&T
litigation. The Bill of Attainder C ause says that when Congress
W shes to inpose certain burdens historically deened punitive, it
can do so only through I aws of general applicability. The actual
application of these laws to specific parties nust be left to the
ot her branches of governnent. Congress runs afoul of the Bill of
Attai nder Cl ause when it enacts punitive legislation that targets

certain entitiesSSeven where, as here, the puni shnent cones cl oaked

in the mantl e of prophylactic econom c regul ation.



L1,
The majority today opens a |oophole in the Bill of Attainder
Cl ause, allow ng Congress to pass |legislation that historically has
been hel d unconstitutional. |In doing so, the majority redefines our

tradi tional understandi ng of the clause's nandate: Congress cannot

single out an individual and deprive himof his life, liberty, or
freedom to work. Because the Tel ecommunications Act's “Speci al
Provi sions” anount to a bill of attainder, | respectfully dissent.



