UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10098

UNI TED STATES OF AMERI CA,

Plaintiff - Appellee,
VERSUS

JASHAWN R SM TH,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
August oS, 1999

Bef ore GARWOOD, DUHE, AND BENAVI DES, Circuit Judges.
DUHE, Circuit Judge:
BACKGROUND

In May 1997, Jashawn R Smth (“Smth) and co-def endant Latoja
E. Hall (“Hall”), abducted Virginia Hope Watt (“Watt”), a 72-
year-ol d wonman, at gunpoint froma Dallas mall parking garage. The
Defendants traveled north into Cklahoma in Watt’'s car, using
Watt’'s credit card to purchase gas. That night, Smth told M.
Watt that they were going to | eave her on the side of the road so
that she could be found. Smth bound Watt’s hands and feet with
duct tape. At that tine, Watt asked if Smth had a nother, hoping
that Smth would treat her nore gently. | nstead, Smth becane
upset, stated that she hated her nother, and threatened to kill
Watt’'s famly. The Defendants put a plastic bag around Watt’s
head, wrapping duct tape over the plastic that covered Watt’s
mout h and nose. They threw Watt over a guard rail and down an

enbanknment. They then drove away.



Watt managed to force a hole through the plastic covering her
mout h and slither up the enmbanknent. The Okl ahoma H ghway patro
found her early the next norning. The Defendants reached their
destination, Kansas City, that norning. Oficers arrested the
Defendants five days |ater.

Smth was charged with (1) conspiracy to comnmt kidnapping in
violation of 18 U S.C. 8§ 371, (2) kidnapping in violation of 18
U S C 8§ 1201; and (3) carjacking in violation of 18 U.S.C. § 21109.
Smth pled guilty to all three charges w thout the benefit of a
pl ea agreenent. The district court sentenced Smth to a 600 nonth
term of inprisonnent, and five years supervised release to run
concurrently on each count. The court also ordered Smth to pay
restitution in the amount of $1045. Smith appeals.

DI SCUSSI ON

Appel  ant argues that the district court (1) failed to conply
wth Fed. R CGim P. 11 and (2) inproperly applied the Sentencing
Quidelines. W affirmin part and vacate in part.

l. Rule 11

W review the voluntariness of a guilty plea d

novo, see

United States v. Amaya, 111 F.3d 386, 388 (5th G r. 1997), and Rul e

11 vi ol ati ons under the harnl ess error standard. See United States

v. Johnson, 1 F.3d 296, 302 (5th Gr. 1993). \Wen an appell ant

clains that a district court has failed to conply wwth Rule 11, we
conduct a two-question harm ess error analysis: “(1) Dd the

sentencing court in fact vary fromthe procedures required by Rule



11, and (2) if so, did such variance affect substantial rights of
t he defendant.” 1d. at 298.

Chal l enging her guilty plea, Smth argues that the district
court did not question her regarding her understanding of the
charges and did not conduct a personal colloquy to determ ne
whet her her plea was voluntary.

The district court did vary fromthe requirenents of Rule 11.
First, although Smth was read the indictnent and the factua
resune, neither docunent contained the elenents of the crines to

whi ch she pl ed. See United States v. Green, 882 F.2d 999, 1005

(5th Cr. 1989) (stating that not informng the defendant of an
essential elenent of the offense to which he pleads violates Rule
11). Second, although Smth’s counsel stated that he had revi ewed
the indictnent with Smth and that she understood those charges,
Smth did not personally informthe court of her understandi ng of
those charges. See Fed. R Cim P. 11(c)(1) (stating that, before

accepting a guilty plea, the district court must address the
def endant personally in open court and i nformthe defendant of, and
determ ne that the defendant understands . . . the nature of the
charge to which the pleais offered.”). Third, the district court
failed to ask Smth whether her plea was voluntary or whether it
was the result of force, threats, or promses. See Fed. R Cim
P. 11 (d) (stating that the court shall not accept a guilty plea
w thout, “by addressing the defendant personally in open court,

determning that the plea is voluntary and not the result of force

or threats or promses apart fromthe plea agreenent.”).



Deviations such as these do not automatically require
reversal, however. See Fed R Crim P. 11(h). Under Johnson, we
nmust determ ne whet her the deviations affected Smth's substanti al
rights. In this case, there is no indication that the district
court’s non-conpliance with Rule 11 affected Smth's decision to

pl ead guilty. See Johnson, 1 F.3d at 302. At rearraignnent,

Smth' s attorney stated that he had reviewed the indictnent with
her and that she understood the charges and that he was satisfied
that her plea was voluntary. Smth does not challenge her
attorney’ s assertion. Smth does not maintain that she did not
understand the charges at the tinme she pled guilty. Instead, she
contends that the district court failed to personally ensure that
she understood the charges. Simlarly, Smth has not shown that
the district court’s failure to question her about the
vol untari ness of her plea affected her substantial rights. She
does not contend that she actually pled guilty as a result of
force, threats, or prom ses.
1. Application of the Sentencing Quidelines

“We reviewthe district court’s application of the Sentencing

Gui del i nes de novo.” United States v. Brown, 7 F.3d 1155, 1159

(5th Gr. 1993). The comentary to the Sentenci ng Gui deli nes “nust
be given controlling weight unless it is plainly erroneous or

i nconsistent” with the guidelines. Stinson v. United States, 113

S.Ct. 1913, 1919 (1993).
Appl ying grouping principles, the district court sentenced

Smth under U S.S.G 8 2A4.1, the kidnapping guideline, based on a



cross reference from 8§ 2X1.1, the conspiracy guideline. The
district court then considered §8 2A.4.1(b)(7)(B), which requires
that, in instances where another offense is commtted during a
ki dnappi ng, the sentencing court nust apply the “of fense gui del i ne
applicable to that offense.” Smth’'s “other of fense” was attenpted
murder. The district court, however, did not apply 8 2A2.1, the
attenpted nurder guideline. Instead, relying on application note
5to 8 2A4.1, the district court applied 8 2A1.1, the first degree
mur der guideline. Application note 5 provides:

In the case of a conspiracy, attenpt, or solicitation to

kidnap, 8 2X1.1 (Attenpt, Solicitation, or Conspiracy)

requires that the court apply any adjustnent that can be
determned with reasonable certainty. . . . [I]f an

of fense i nvol ved a ki dnappi ng during which a parti ci pant

attenpted to nurder the victimunder circunstances that

woul d have constituted first degree nurder had death

occurred, the offense referenced under subsection (b)(7)

woul d be the offense of first degree nurder.

Smth argues that the district court erred by applying the
first degree nurder guideline. The Governnent disagrees,
contending that application note 5 is not inconsistent wth
subsection (b)(7)(B). Rather, it argues that note 5 provides
speci fic guidance on how to apply the subsection in a particular
circunstance. See id. at 1918 (stating that “commentary expl ains
the guidelines and provides concrete guidance as to how even
unanbi guous guidelines are to be applied in practice.”). It notes
t hat subsection (b)(7)(B) speaks in general terns of howto conpute

an offense |evel when sone other offense is commtted during a

ki dnappi ng. Note 5, on the other hand, provides specific guidance



on how to conpute an offense | evel when the offense is attenpted
first degree nurder.
In this case, we conclude that follow ng application note 5

woul d violate the dictates of §8 2A4.1(b)(7)(B).! See Stinson, 113

S.C. at 1918 (stating that “[i]f . . . commentary and the
guideline it interprets are inconsistent in that follow ng one w |
result in violating the dictates of the other, the Sentencing
Reform Act itself commands conpliance with the guideline.”).
Section 2A4.1(b)(7)(B) directs courts to cross reference the
gui deline applicable to the crinme the defendant actually comm tted.
By directing courts to cross reference the first degree mnurder
guideline in cases of attenpted first degree nurder, application
note 5 violates the clear mandate of the guideline it interprets.?

The Governnent relies in part on United States v. Depew, 932

F.2d 324, 328-30 (4th Cr. 1991). |In that case, Depew and his co-
conspirator conspired to kidnap a young boy for the purpose of
sexual |y abusing, torturing, and nurdering the boy on film Depew
was convicted of conspiracy to kidnap under 18 U S.C. 8§ 1201(c).
The district court applied the conspiracy guideline, § 2X1.1(a),
then cross referenced the ki dnapping guideline, 8 2A4.1, applying

subsection (b)(5). At that tinme, subsection (b)(5) stated:

1But see United States v. Stone, No. 94-50432,1995 W. 86431,
at *1-2 (4th CGr. M. 3, 1995). In Stone, the district court
cross referenced the nurder guideline in a simlar circunstance.
Stone did not appeal his sentence on that basis and, consequently,
the Fourth Grcuit did not address the issue.

2Because we hold that note 5 is inconsistent with 8§
2A4.1(b)(7), we need not address whether note 5 is limted to
conspiracies, solicitations, and attenpts.

6



If the victim was ki dnapped, abducted, or unlawfully
restrained to facilitate the conm ssion of another
of fense: (A) increase by 4 levels; or (B) if the result
of applying this guideline is less than that resulting
fromapplication of the guideline for such other of fense,
apply the guideline for such other offense.

US S G 8 2A4.1(b)(5) (1990). The district court found that the
“other offense” was first degree nurder and cross referenced the

first degree nurder guideline. Depew argued, inter alia, the

district court’s application of the guidelines treated himas if he
had conpl eted the ki dnappi ng and nurder.

At the tinme of Depew s sentencing, subsection (b)(5)(B)
applied to defendants who kidnapped victins “to facilitate the
comm ssion of sone other offense,” directing courts to “apply the
gui deline for such other offense” if it would result in a higher
offense level U S.S.G 8§ 2A4.1(b)(5) (1990). Depew conspired to
kidnap the boy to facilitate nmurder; therefore, the Depew court
cross referenced the nurder guideline. The Fourth G rcuit upheld
Depew s sentence, reasoning that, his intended of fenses carried the
sanme wei ght as actual conduct. See Depew, 932 F.2d at 330. I n
1991, the Sentencing Comm ssion anended 8§ 2A4.1, replacing the old
subsection (b)(5) wth subsection (b) (7). See US. SG § 2M.1
(1991). Subsection (b)(7)(B) applies to defendants who commt
another offense during or in connection with a Kkidnapping,
directing courts to cross reference the guideline | evel “applicable
to that other offense.” In this case, Smth conmtted attenpted
murder. The plain | anguage of subsection (b)(7)(B) indicates that
“other offense” refers to the offense that Smth actually

comm tted.



CONCLUSI ON
W affirm Smth’s convictions. W vacate her sentence and
remand for re-sentencing.

AFFI RVED in part; VACATED in part and REMANDED.



