IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10090

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JAVI ER OROZCO- RAM REZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas

May 3, 2000
Before POLI TZ, GARWOCD and DAVIS, Crcuit Judges.
GARWOOD, Circuit Judge:

Javier Orozco-Ramrez (Orozco-Ramrez), currently confinedina
federal correctional instituteinE Reno, Cklahoma, filedthis federal
habeas corpus notion in the United States District Court for the
Northern District of Texas pursuant to 28 U. S. C. § 2255. The di strict
court dismssed his notion as “second or successive” under the
Antiterrorismand Effective Death Penal ty Act of 1996 (AEDPA). O ozco-

Ram rez appeals. W affirmin part and reverse in part.



Facts and Proceedi ngs Bel ow

(n Decenber 16, 1992, O ozco-Ramrez pleaded guilty to distribution
of heroin and conspiracy to distribute heroinin the United States
District Court for the Northern D strict of Texas. On April 14, 1993,
he was sentenced to 180 nont hs’ i nprisonnent and a four-year termof
supervi sed rel ease. No notice of appeal was fil ed.

On January 30, 1995, Orozco-Ramrez fil ed a federal habeas cor pus
not i on pursuant to section 2255 as to his 1993 convi cti on and sent ence.
In that notion, Orozco-Ranmirez asserted only one ground for relief:
t hat he recei ved ineffective assi stance of counsel inthat his attorney
did not file a notice of appeal despite having been asked to do so.
Fol | owi ng an evi denti ary heari ng, the nagi strate court reconmended t hat
Orozco-Ramrez be all owed an out -of -ti ne appeal. The district court
adopt ed t hi s reconmendat i on and on January 22, 1996, ordered an out - of -
time appeal. Pursuant to that order, on January 24, 1996, O ozco-
Ramrez filed his notice of appeal from the 1993 conviction and
sentence. Represented by newcounsel, Orozco-Ram rez rai sed on t hat
direct appeal twoissuesrelatingtothe quantity of drugs form ngthe
basis of his 1993 sentence. This Court affirmed Orozco-Ramrez's
sentence i n an unpubl i shed opi nion. United States v. Orozco-Ramrez,
No. 96-10120 (5th Cr. Cct. 25, 1996).

(On Novenber 3, 1997, Orozco-Ramrez, proceeding pro se andin fornma



pauperis, filed the instant section 2255 notion! to vacate his 1993
convi ction and sentence, asserting nunerous errors includingineffective
assi stance of counsel at his sentencing, ineffective assistance of
counsel rendering his guilty plea involuntary, and ineffective
assi stance of counsel inthe course of his out-of-tinmedirect appeal . ?2
The magi strate court recommended that Orozco-Ramrez’s notion be
unfil ed, because it was “second or successive” and was t ender ed w t hout
aut hori zation froma court of appeals. Adopting the findings and

reconmmendat i on of the nagi strate court, the district court ordered that

1 This Court issued its nandate affirm ng Orozco-Ranirez’s
convi cti on and sent ence on Novenber 20, 1996. Therefore, hi s Novenber
3, 1997 § 2255 notion was ti nely under AEDPA. See 28 U. S. C. § 2255 (“A
l-year period of limtation shall apply to a notion under this
section.”).

2 Inhis nmotion, Orozco-Ramrez rai sed the fol | owi ng al | egati ons:
(1) ineffective assistance by trial counsel infailingtolitigate a
Fourth Amendnent claim (2) ineffective assistance of trial counsel in
failing to advise him properly about the drug quantity and its
sentencing inplications, rendering his guilty plea involuntary; (3)
i neffective assi stance of trial counsel in not properly objectingtothe
quantity of drugs for sentenci ng purposes; (4) i neffective assi stance
of trial counsel in not objecting to the district court’s alleged
failureto make a specific findingasto Orozco-Ramrez s ability and
intent todistribute additional quantities of heroin; (5) ineffective
assi stance of trial counsel i nnot objectingto considerationof O ozco-
Ramrez' swife s testinony (apparently at another trial) as privil eged,;
(6) ineffective assistance of trial counsel in not objecting to an
adj ustment for O ozco-Ramrez’'sroleinthe conspiracy; (7) i neffective
assi stance of trial counsel innot objectingtothe district court’s
attributingto Orozco-Ramrez two crimnal history points for afederal
case where he was not represented by counsel ; (8) i neffective assi stance
of trial counsel innot enforcinghisright toallocutionat sentencing;
and (9) ineffective assi stance of appel | ate counsel by not rai sing on
the out-of-time appeal the sentencing court’s failure to state its
reasons for inposing a sentence in the mddl e of the guideline range
found applicabl e.



O ozco-Ramrez’' s section 2255 notion not be filed. O ozco-Ramrez fil ed
atinely notice of appeal, and this Court granted a certificate of
appeal ability (COA) permtting Oozco-Ramrez' s appeal .® W nowaffirm
in part and reverse in part.
Di scussi on
Enacted on April 24, 1996, AEDPA* nade it significantly harder for
prisoners filing second or successi ve federal habeas corpus notionsto
obtai n hearingsonthe nerits of their clains. See G ahamv. Johnson,
168 F. 3d 762, 772 (5th Gr. 1999), petitionfor cert. filed, 68U S. L. W
______ (U.S. June 21, 1999) (No. 98-10002). As anmended by AEDPA,
section 2255 provides in relevant part as foll ows:
“A second or successive notion nust be certified as

provi ded i n section 2244 by a panel of the appropriate court
of appeals to contai n—

3 The CQOA aut hori zed appeal only as to whet her “the di strict court
erredintreating [Oozco-Ramrez’s] § 2255 noti on as successi ve under
AEDPA. ”

4 AEDPA contai ns two nearly identical provisions. Section 105(2)
amends 28 U. S. C. § 2255, whi ch governs col | ateral attacks of federal
court convictions or sentences and is the provision at issueinthis
appeal . Section 101 anends 28 U. S. C. § 2244, whichrel ates to attacks
on state court convictions or sentences under 28 U S.C 8§ 2254.
“Because of thesimlarity of the acti ons under sections 2254 and 2255,
they havetraditionally beenread inpari nmateriawhere the context does
not i ndi cate that woul d be i nproper.” United States v. Flores, 135 F. 3d
1000, 1002 n.7 (5th Gr. 1998), cert. denied, 119 S. C. 846 (1999).
Therefore, al though the application of “second or successive” i nsection
2255 is in question in the case sub judice, we wll refer to cases
i nvol vi ng section 2254 as rel evant to our analysis. Simlarly, we “do
not adheretothelinguistic ‘notion/petition distinctioninreferring
tothefilingthat aprisoner nmakes to begi n proceedi ngs under secti ons
2255 and 2254 (technically, a pleading filed under section 2255 is
referred to as a ‘notion,’” while one filed under section 2254 is a
‘“petition’).” Id.



(1) newl y di scovered evidence that, i f proven and
viewed in light of the evidence as a whol e, woul d be
sufficient to establish by clear and convincing
evi dence t hat no reasonabl e fact fi nder woul d have f ound
the novant guilty of the offense; or

(2) a new rule of constitutional |aw, nade
retroactive to cases on collateral review by the
Suprene Court, that was previously unavail able.” 28
U S C § 2255.

As anmended by AEDPA, section 2244 reads in pertinent part as follows:

“(b)(1) Aclaimpresented in a second or successive
habeas corpus application under section 2254 that was
presented in a prior application shall be dism ssed.

(2) Aclaimpresentedinasecond or successi ve habeas
cor pus appl i cation under section 2254 t hat was not presented
in a prior application shall be dismssed unl ess—

(A) the applicant shows that the claimrelies on
anewrul e of constitutional |aw, nade retroactiveto
cases on col l ateral reviewby the Suprene Court, that
was previously unavail abl e; or

(B)(i) the factual predicate for the clai mcoul d
not have been discovered previously through the
exerci se of due diligence; and

(ii) thefacts underlyingtheclaim if proven and
viewed in light of the evidence as a whol e, woul d be
sufficient to establish by clear and convincing
evidence that, but for constitutional error, no
reasonabl e factfi nder woul d have found t he appl i cant
guilty of the underlying offense.

(3)(A) Before a second or successive application
permtted by this sectionisfiledinthedistrict court, the
appl i cant shall noveinthe appropriate court of appeal s for
an order authorizing the district court to consider the
appl i cation.

(B) A nmotion in the court of appeals for an order
authorizing the district court to consider a second or
successi ve application shall be determ ned by athree-judge
panel of the court of appeals.

(C The court of appeal s may authorizethefilingof a
second or successive applicationonlyif it determ nes that
the application nmakes a prima facie showng that the
application satisfiestherequirenents of this subsection.

(D) The court of appeals shall grant or deny the
authorizationtofile asecond or successi ve applicati on not
| ater than 30 days after the filing of the notion.

(E) The grant or deni al of an aut hori zati on by a court



of appealstofile asecondor successive application shall

not be appeal abl e and shal | not be t he subj ect of a petition

for rehearing or for a wit of certiorari.

(4) Adistrict court shall di sm ss any cl ai mpresent ed

in a second or successive application that the court of

appeal s has authorized to be fil ed unl ess t he appl i cant shows

that the cl ai msatisfies therequirenents of this section.”

28 U . S.C. § 2244(Db).

Orozco- Ram rez does not seek certification of his 1997 section 2255
nmotion by this Court. Rather, he asserts that his 1997 notion i s not
subj ect to AEDPA, and, even if it is, the notion is not “second or
successive.” W review de novo whether AEDPA applies to Orozco-
Ram rez’ s current habeas noti on and whether his notionis “second or
successi ve” under AEDPA. See Graham 168 F.3d at 772.

A. I nperm ssible Retroactivity of AEDPA

Orozco-Ramrez first contends that the district court erred in
appl yi ng AEDPA' s nore stringent standards to his notion. O ozco-Ramrez
argues t hat because his only prior habeas notionwas filed before April
24, 1996 (AEDPA' s enactnent date) it woul d be i nperm ssible to apply
AEDPA’' s restrictions on “second or successive” applications to his
present post-AEDPA notion. W disagree.

In Gaham we stated that Congress i ntended for AEDPAto govern
applications filed after April 24, 1996. See id. at 782. Several
circuits agree with our conclusion. See Tricev. Ward, 196 F. 3d 1151,
1158 (10th G r. 1999) (“We have repeatedly hel d that the * AEDPA appl i es

tocasesfiledafter its effective date, regardl ess of when state court

proceedi ngs occurred.’”) (quoting More v. G bson, 195 F. 3d 1152, 1162



(10th Gr. 1999)); Taylor v. Lee, 186 F. 3d 557, 559-60 (4th G r. 1999)
(“[TAlny federal petition for awit of habeas corpus filed after the
signi ng of the AEDPA on April 24, 1996 is governed by the AEDPA. "),
cert. denied, 120 S.Ct. 1262 (2000); Mancuso v. Herbert, 166 F. 3d 97,
101 (2d Gr.), cert. denied, 119 S. C. 2376 (1999) (“W concl ude t hat
t he AEDPA applies to a habeas petitionfiled after the AEDPA s effective
date, regardl ess of when the petitioner filedhis or her initial habeas
petition. . . . [T] his holding conports bothwiththe statute’ s plain
meani ng and wi t h congressional intent.”) (footnoteomtted); Pratt v.
United States, 129 F. 3d 54, 58 (1st Gr. 1997), cert. denied, 118 S. Ct.
1807 (1998) (applying AEDPAto Pratt’ s second section 2255 notionfiled

in 1997 after aninitial habeas notion was filed in 1995).°% O ozco-

°This view, however, is not universal. See United States v.
Roberson, 194 F. 3d 408, 412 (3d Cir. 1999) (" Congress di d not provide
unanbi guous evidence of its intent to apply AEDPA s chapter 153
anendnent s to cases i n which a prisoner filed his first § 2255 or § 2254
nmotion prior to AEDPA s effective date.”); United Statesv. Otiz, 136
F.3d 161, 165 (D.C. G r. 1998) (“Congress did not expressly indicate
whet her t he AEDPA anendnents to t he procedures and standards for filing
second 8§ 2255 notions are to be appliedincases wherethe first § 2255
nmoti on was fil ed before the enact nent of AEDPA.”); Inre Hanserd, 123
F. 3d 922, 924 (6th G r. 1997) (findi ng no cl ear congressi onal intent as
t o whet her AEDPA' s restrictions on nmultiple notions appliedto Hanserd’s
second notion, when his first was fil ed pre- AEDPA). Nevert hel ess, even
if we were to conclude that Congress’s i ntent was not cl ear, we would
still findthat AEDPAis not inperm ssibly retroactive as appliedto
O ozco-Ramrez. As in Gaham we concl ude that O ozco-Ram rez coul d not
showt hat he m ght have reasonably relied on pre-AEDPAlawinfilinghis
previ ous habeas notion. See G aham 168 F. 3d at 786. Orozco-Ram rez
has not al | eged detrinental reliance on pre- AEDPA|l awwhen he filed his
initial notionin 1995, and he cannot reasonably contend t hat he woul d
have acted di fferently had he known AEDPA | at er woul d bar hi s cl ai ns.
Even under pre- AEDPA | aw, a prisoner was required to present all the
clains he could assert inhisfirst application. See McC esky v. Zant,
111 S. . 1454, 1470-71 (1989) (hol ding that a pri soner seekingto bring

7



Ram rez filed his current 2255 noti on on Novenber 3, 1997. Therefore,
AEDPA appl i es.

B. “Second or Successive” under AEDPA

O ozco-Ram rez next contends that the district court erred in
finding his present notion “second or successive” under AEDPA. °
As the Suprene Court noted in Lindh, AEDPA is unclear in a nunber of
i nportant respects, includingwhat “constitutes a‘second or successive’
application.” In re Cain, 137 F.3d 234, 235 (5th Cr. 1998) (per

curian); see also Pratt, 129 F.3d at 60 (“AEDPA does not define the

a newcl ai mi n a second or successi ve notion nust showeither that the
noti on was not an “abuse of the wit” or that he had nmade a “col orabl e
showi ng of factual i nnocence”). Because Orozco-Ram rez defied pre- AEDPA
| aw by not asserting di scoverableclainsinhisfirst habeas notion, see
section B, infra, a retroactive application of AEDPA rendering his
present notion “second or successive” would not be inperm ssible.

6 Orozco-Ram rez does not contend that nerely reenteringthe 1993
j udgnent of conviction and sentence to permt his out-of-tine direct
appeal automatically resets the habeas notion counter to zero. This
argunent i s therefore abandoned. See Yohey v. Collins, 985 F. 2d 222,
224-25 (5th Gr. 1993). |If this argunent were before us, we would
di sagree. Anending the date of the 1993 judgnent of conviction and
sentence follow ng the 1995 habeas notion did not in any way alter
ei ther the conviction or sentence. The district court nerely perforned
awholly mnisterial task permtting anout-of-tinme appeal, a standard
practice anong federal courts. See, e.g., Inre Goddard, 170 F. 3d 435,
436 (4th Gr. 1999); United States v. Peak, 992 F. 2d 39, 42 (4th G r.
1993); United States v. Pearce, 992 F. 2d 1021, 1023 (9th Cr. 1993);
Page v. United States, 884 F.2d 300, 302 (7th Gr. 1989); Slater v.
United States, 38 F. Supp. 2d 587, 590 (M D. Ten. 1999). Therefore, the
reentered judgnent of conviction and sentence is not subject to
chal | enge i n a second habeas noti on w t hout regardto earlier notions
relating to the original judgnent of conviction and sentence. See
Pratt, 129 F.3d at 62.



mantra ‘ second or successive.’”).’” Wether a habeas notion, filed after
aninitial habeas notion that alleged only i neffective assi stance of
counsel by failingtofile notice of appeal as requested and resulted
only in an out-of-tine appeal, is “second or successive” under AEDPA
presents a question of first inpressioninthis Court. Those of our
sister circuits that have considered the issue have not reached a
uni formconclusion. Conpare In re Goddard, 170 F. 3d 435 (4th Cr
1999), Shepeck v. United States, 150 F.3d 800 (7th G r. 1998) (per
curian), and United States v. Scott, 124 F. 3d 1328 (10th G r. 1997) (per
curiam (all holding a second habeas notion, filed after aninitial
not i on upon whi ch an out - of -ti ne appeal was granted, was not “second or
successi ve” under AEDPA), with Pratt v. United States, 129 F. 3d 54 (1st
Cr. 1997) (ruling that AEDPA barred Pratt’s second habeas notion as
“second or successive” whereit was filedafter aninitial notion which
sought only an out-of-tine appeal), cert. denied, 118 S. C. 1807
(1998).8 We now weigh in on this issue.

As not ed above, AEDPA does not defi ne “second or successive.” W

have, however, held that “a prisoner’s application is not second or

" See Lindh, 117 S.Ct. at 2068 (“All we cansayisthat inaworld
of silk purses and pigs’ ears, the Act is not a silk purse of the art
of statutory drafting.”).

8 See also In re Goddard, 170 F.3d 435, 438 (4th Cir. 1999)
(WIlkins, J., dissenting) (argui ng that a section 2255 noti on seeki ng
to obtain an out-of-tine direct appeal counts as a first notion and
renders alater notionraisingclainsthat coul d have been all eged in
the initial notion “second or successive”).

9



successive sinply because it follows an earlier federal petition.” In
re Cain, 137 F.3d at 235. Rather, a subsequent notionis “second or
successive” whenit: “1) raises a claimchallenging the petitioner’s
convi ction or sentence that was or coul d have beenraisedinanearlier
petition; or 2) otherw se constitutes an abuse of thewit.” 1d. W
find these standards consistent with the Suprene Court’s views as
expressedin Stewart v. Martinez-Villareal, 118 S C. 1618 (1998), and
Slack v. McDaniel, 120S.Ct. ___, 2000 W. 478879 (US) (April 26, 2000).

In Stewart, the Court held that a notion is not “second or
successi ve” under AEDPA nerely because it is nunerically a second (or
subsequent) notion. Seeid. at 1621-22. Martinez-Villareal filed a
f ederal habeas petition, raising several clainsincludingaFordclaim?
See id. at 1620. The Ford claimwas di sm ssed wi t hout prejudice as
premat ure, because an execution date had not yet been set. See id.
After his ot her grounds for habeas rel i ef were adj udi cat ed and deni ed,
Martinez-Villareal later refiled the Ford claim Seeid. The Court
held the refiled noti on was not “second or successive” under AEDPA,
because “[t] o0 hol d ot herw se woul d nean t he di sm ssal of afirst habeas
petition for technical procedural reasons woul d bar the prisoner from
ever obtaining federal habeas review. ” |d. at 1622. The Court noted

that AEDPA's “‘restrictions on successive petitions constitute a

® See Ford v. Wainwight, 106 S.Ct. 2595, 2602 (1986) (hol ding
that “the Ei ghth Arendnent prohibits the State frominflicting the
penalty of death upon a prisoner who is insane”).

10



nmodified res judicata rule, arestraint on what used to be called in
habeas corpus practice “abuse of the wit.”’” Id. (quoting Fel ker v.
Turpin, 116 S. C. 2333, 2340 (1996)). See also United States v.
Barrett, 178 F. 3d 34, 44 (1st Cir. 1999), cert. denied, 120 S. C. 1208
(2000) (“The core of AEDPArestrictions on second or successi ve 8§ 2255
petitions is related to the longstanding judicial and statutory
restrictions enbodiedinthe formof res judicata known as the * abuse
of thewit’ doctrine.”). Because Martinez-Villareal’ s Ford cl ai mwas
not ripe for dispositionuntil his nost recent notion was filed, the
Court rul ed that the clai m“woul d not be barred under any formof res
judi cata” and, therefore, was not “second or successi ve” under AEDPA.
| d. 10

In Sl ack, the petitioner, Slack, after his 1990 state conviction
had been affirned on direct appeal, filed his first federal habeas in
1991 rai sing various cl ai ns i ncl udi ng sone not previ ously presentedto
any statecourt. Hefiledanotionseekingtoholdhisfederal petition
i n abeyance while hereturnedto state court to exhaust those cl ai ns.
Thereafter, the district court dism ssed the entire habeas petition
“W thout prejudice” for failure to exhaust state renedies. After an

unsuccessful round of state postconviction proceedi ngs, Slack i n May

10 The Court recogni zed three situations in which a clai mwoul d
not be “second or successive”: (1) anotion asserting acl ai mthat was
previously di sm ssed because state renedi es were not exhausted; (2) a
notionfiledafter acourt dismssedthe notionfor technical reasons
such as failure to pay the required filing fee; and (3) a notion
cl ai m ng i nconpet ency to be execut ed was unri pe because an executi on
date had not been set. See id.

11



1995 fil ed hi s second federal habeas, which included sone cl ai ns Sl ack
had not raisedin his 1991 federal habeas. The statefiledanmtionto
dismss, inresponsetowhichthedistrict court in March 1998 di sm ssed
W th prejudi ce as an abuse of the wit all clains not includedinthe
1991 petition, and dism ssed (presunmably, w thout prejudice) the
remai ni ng cl ai ns, whi ch had been i ncl uded inthe 1991 petition, because
state renedi es had not been exhausted as to one of them The Suprene
Court ultimately heldthat thedistrict court erredindismssingas an
abuse of the wit so nuch of Sl ack’ s second federal habeas as i ncl uded
clains not raisedinhis first federal habeas. ! |In so hol dingthe Court
reliedon Rose v. Lundy, 102 S. Ct. 1198 (1982), observing that “Rose v.
Lundy hel d that a federal district court nust di sm ss habeas corpus
petitions containing both exhausted and unexhausted clainms. The
opi ni on, however, contenpl ated that the prisoner couldreturnto federal
court after therequisite exhaustion.” Slack at *9 (enphasi s added).

Slack al soreliedonthe statenent in Stewart that [ n] one of our cases

have ever suggested that a prisoner whose habeas petition was
di sm ssed for failure to exhaust state renedies, and who then did
exhaust those renedi es and returned to federal court, was by such acti on

filing asuccessive petition. Acourt where such apetitionwas filed

1Al t hough t he Court applied pre- AEDPA |l awto resolve this issue
because “ Sl ack commenced t hi s habeas proceedinginthe district court
i n 1995, before AEDPA' s effective date,” it went onto state “we do not
suggest the definition of second or successi ve woul d be di fferent under
AEDPA. See Stewart v. Martinez-Villareal, 523 U. S. 637 (1998) (using
pre- AEDPA | aw to interpret AEDPA s provision governing ‘second or
successi ve habeas applications’).” Slack at *9.

12



coul d adj udi cat e t hese cl ai s under t he sane standard as woul d govern
those nade i n any other first petition.’” Slack at *9, quoting Stewart
at 1622. The Slack Court then stated its holding as follows: “A
petitionfiledafter amxed petition has been di sm ssed under Rose v.
Lundy before the district court adjudi cated any clainsisto betreated
as ‘any other first petition” and is not a second or successive
petition.” |d. (enphasis added). Slack goesontoreiterate that “Rose
v. Lundy dictated that, whatever particular clainsthe [first] petition
cont ai ned, none coul d be consi dered by the federal court” and that “[no]
claimmade in Sl ack’s 1991 petition was adj udi cated during the three
months it was pendinginfederal court.” 1d. at *10 (enphasi s added).
Here, incontrast to Stewart and Sl ack, there is nothing about or
related to any of the clains raised in Orozco-Ramrez’ s 1997 habeas,
except his clai mrespectingineffective assi stance of counsel on his
out-of-tinme appeal, which prevented Orozco-Ramirez from properly
all eging those clains in his 1995 habeas along with his clai mthat
counsel was ineffective for failing to give notice of appeal as
requested; nor did the presence in the 1995 habeas of a clai mthat
counsel was ineffective for failureto give notice of appeal i n any way
dictate or require that the 1995 habeas, had it al so contained the
clains later included in the 1997 habeas (other than that related to
i neffective assi stance of counsel duringthe out-of-tine appeal), be
di sm ssed without any nerits determ nation nerely because of the

presence therein of the former claimor any one or nore of the latter

13



clains. Further, incontract to Sl ack, the 1995 habeas was adj udi cat ed
on the nerits as to the only claimalleged therein.

Orozco-Ramrez presents, in essence, two types of clainsinhis
1997 habeas: (1) ineffective assistance of trial counsel, and (2)
i neffective assi stance of counsel during the out-of-tine appeal. W
consi der each cl ai mi ndependent|y i n deci di ng whether it i s “second or
successi ve” under AEDPA. The facts underlying O ozco-Ramrez’' s cl ai ns
relating to his counsel’s performance at trial occurred before hefiled
hisinitial habeas notionin 1995; he coul d have al | eged t hose cl ai ns
inthat 1995 notion, but failedto do so. Oozco-Ramrez does not argue
tothecontrary; instead, he contends only that hisinitial 1995 notion
does not render the present 1997 notion “second or successive.”’
Therefore, we conclude that Orozco-Ramrez’s clains of ineffective
assi stance of counsel at trial were avail abl e to hi mand coul d have been
asserted by himinhisinitial habeas notion. Seelnre Cain, 137 F. 3d
at 235. Accordingly, they are “second or successi ve” under AEDPA, and
the district court properly dismssed them

We next turnto Orozco-Ramrez’ s clai mof i neffective assi stance
of counsel during the out-of-tine appeal. The facts underlyingthis
cl ai mdi d not occur until after Orozco-Ramrez filed hisinitial habeas
nmotion and the district court granted the relief requested in the
nmotion. Therefore, his claimrelating to his counsel’s performance
during his out-of-tinme appeal accrued after hisinitial habeas notion

was adj udi cat ed and coul d not have beenraisedinthat notion. Seeid.;

14



see al so Shepeck, 150 F. 3d at 801 (“[I]f Shepeck’s appell ate | awer
furni shed ineffective assistance of counsel, that constitutional
violation occurred after the grant of his first petition under § 2255“
whi ch sought only to permt anout-of-tine appeal.); Scott, 124 F. 3d at
1330 (“M. Scott’s ineffective assistance of appel | at e counsel cl ai mdi d
not even exist until the direct appeal process concluded.”). W
concl ude then that this claimis not “second or successi ve” under AEDPA,
because “[t]o hold otherwise . . . would bar the prisoner fromever
obt ai ni ng f ederal habeas review onthis ground. Stewart, 118 S. C. at
1622. Accordingly, wereversethedistrict court’s dismssal of Oozco-
Ram rez’ s cl ai mof i neffective assi stance of counsel duringthe out- of -
time appeal and remand that claimfor consideration on its nerits.
As Orozco-Ram rez points out, and t he governnent concedes, the
Fourth Grcuit’s decisionininre Goddard, 170 F. 3d 435 (4th G r. 1999)

is alnmost directly onpoint withthis case.' The Fourth Circuit woul d

12 Goddard pl eaded guilty to federal drug of fenses, and no appeal
was initially taken. See id. at 436. Mre than two years | ater, on
Mar ch 18, 1996 (pre- AEDPA), Goddard fil ed a pro se secti on 2255 noti on
al | egi ng that, agai nst his request, his attorney failedto appeal. See
id. No other claimwas assertedinthe notion. Seeid. The district
court granted Goddard’s notion and reentered judgnent with the sane
sentence as before. Seeid. Goddardtinely appeal ed, and the Fourth
Crcuit affirmed his convictionand sentence. Seeid. Then, on March
16, 1998 (post-AEDPA), CGoddard filed another section 2255 noti on,
al l egi ng i neffective assi stance of counsel during his sentencing, which
took place prior tothefilingof hisinitial 2255 notion. Seeid. The
district court dismssed this notion as “second or successive” and
tendered wi t hout a court of appeal s’s authorization, as set forthin
AEDPA. Seeid. Coddard appeal ed the dism ssal, andthe Fourth G rcuit
reversed.
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hold that none of Orozco-Ramirez’'s clains are barred by AEDPA s
restrictions on “second or successive” notions. See id. (“Because
Goddard used his first 8 2255 notion solely toreinstate hisright to
direct appeal, that notion does not count against him?”). W
respectfully disagree with that hol ding.

In reaching its conclusion that Goddard s | ater noti on was not
“second or successive” under AEDPA, the Fourth Crcuit reasoned t hat
“[t] he only purpose of the reenteredjudgnent, pronpted by the first §
2255 notion, was to put [ Goddard] back in the position he woul d have
been in had his | awer filed atinely notice of appeal.” 1d. at 437.
To deny hi manot her 2255 noti on woul d deprive hi mof “one full and fair
opportunity towage a collateral attack” on his conviction and sent ence.
| d.

| nst ead of applying res judicata principles as dictated by the
Suprene Court in Stewart, the Fourth Grcuit i n Goddard f ocused on what
it perceivedtobetheunfairnessinrequiringaprisoner in Goddard s
(and Orozco-Ramrez’ s) positionto present all clains that coul d be
assertedinaninitial habeas notion, includinga claimthat he has been
deprived of a direct appeal by i neffective assi stance of counsel. The
First Grcuit and Judge W1 ki ns’s di ssent i n Goddard cont est the noti on
that a prisoner suffers unfairness froma requirenent that he present
all collateral clainsinaninitial 2255 notion. Seelnre Goddard, 170
F. 3d 435, 441 (4th Gr. 1999) (WIlkins, J., dissenting) (“[A] & 2255

nmovant suffers no unfairness froma requirenent that he pursue all of
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his collateral issuesinhisfirst 82255 notion, includinga clai mthat
he has been deprived of a direct appeal by ineffective assistance of
counsel .”); Pratt, 129 F. 3d at 61 (“W di scern no unfairness i n hol di ng
Pratt to this reginen.”). As both opinions explain, a prisoner in
Orozco-Ramrez’ s positionis always properly notivated to present all
his collateral attacksinhisinitial notion, because whenfilingthe
noti on he cannot know whet her or not his cl ai mseeki ng an out-of-tine
appeal will be successful. Seeid. |f suchaclaimis not successful,
then a subsequent notion would be “second or successive”; and all
grounds for habeas rel i ef that coul d have been assertedintheinitial
notion would be dismssed in the subsequent notion.?® Under the
majority’sviewinlnre Goddard, whet her a subsequent noti on woul d be
“second or successive” woul d depend upon t he success of the notionto
permt anout-of-tine appeal. Wefindthe First Crcuit’s approachin
Pratt foll ows our precedent as set forthinlInre Cain andthe standards
set forth by the Suprene Court in Felker and Stewart.

“The requi renent that all avail abl e cl ai ns be presentedin

a prisoner’s first habeas petitionis consistent not only

wth the spirit of AEDPA's restrictions on second and

successi ve habeas petitions, but alsow ththe preexisting

abuse of the wit principle. The requirenent serves the

singularly salutary purpose of forcing federal habeas
petitioners tothinkthrough all potential post-conviction

13 This would not necessarily be the end of the day for the
prisoner. Rather, inorder to obtain considerationonthe nerits, the
pri soner woul d be requiredto obtaincertificationbythe appropriate
court of appeals that the notion involves either newy discovered
evidence that is potentially clearly dispositive of hisinnocence or a
new rule of constitutional law that the Suprenme Court had nade
retroactive to cases on collateral review See 28 U S. C. § 2255.
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clains and to consolidate themfor aunitary presentationto

thedistrict court.” 1d. (enphasis added). Pratt, 129 F. 3d

at 61.%
Applying res judicataprinciplestothis appeal, we holdthat Orozco-
Ramrez’'s clains regarding his trial counsel were avail abl e t o hi mwhen
he filed his initial habeas notion and are, therefore, “second or
successive” under AEDPA. ** His claimof ineffective assistance of

counsel during the out-of-tine appeal, however, coul d not have been

raisedinthe prior proceedi ng and, thus, i s not “second or successive.”

Concl usi on
W reverse the di smssal of Orozco-Ramrez’ s clai mfor coll ateral
relief based on al |l eged i neffective assi stance of counsel duringthe
out-of-tinme appeal and remand that claimfor consideration on its

merits. We affirmthe di sm ssal of all other clains raised by Orozco-

4 In his second 2255 notion, Pratt sought to set aside his
conviction onthe basis of i neffective assi stance of counsel during his
trial. Seeid. at 56. Unlike O ozco-Ramrez, Pratt did not all ege that
hi s appel | at e counsel was constitutionally deficient during his out-of-
tinme appeal. The First Grcuit, therefore, affirmed the district
court’s dismssal of all of Pratt’s clains.

15 Had Orozco-Ramirez included these clains inhisinitial habeas
nmotion, thedistrict court, hadit determ nedto rul e on one or nore of
themand found nerit therein, coul d have granted Orozco-Ran rez a new
trial, pretermtting his clai mbased on counsel’s failureto file a
noti ce of appeal, or the district court coul d have hel d t hemi n abeyance
or dismssed them wi thout prejudice, pending the outcone of his
reinstated direct appeal. See Brewer v. Johnson, 139 F. 3d 491, 493 (5th
Cir. 1998); Mack v. Smith, 659 F.2d 23, 26 (5th Cir. Unit A1981). In
thelatter event, after his direct appeal, Orozco-Ramrez then could
have presented t he previ ously rai sed, but unadj udi cated, cl ai ns, al ong
wi th his claimof i neffective assi stance of counsel during the out - of -
tinme appeal, to the district court for consideration on the nerits.
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Ram rez. AFFIRVED in part; REVERSED and REMANDED in part.
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