REVI SED DECEMBER 16, 1998
IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-10043

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

V.
DANI EL VASQUEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

Novenber 30, 1998
Before KING GARWOOD, and H GE NBOTHAM Circuit Judges.

PER CURI AM

Def endant - appel | ant Dani el Vasquez appeal s the sentence
i nposed after he pleaded guilty to participating in a drug
conspiracy. W affirm

.  FACTS AND PROCEDURAL BACKGROUND

On July 22, 1997, Daniel Vasquez (Vasquez) was arrested at
his home in St. Paul, M nnesota on drug conspiracy charges. The
arresting officers searched Vasquez’s hone and found about eight

pounds of marijuana and twenty enpty Tupperware plastic



containers used to ship marijuana to Vasquez. On the day of his
arrest, officers also searched Vasquez’ s business, Daniel’s
Jewel ers, and found two firearnms, a |oaded Smth & Wesson . 40
cal i ber sem automatic handgun and a | oaded Smth & Wesson . 38
cal i ber handgun.

Pursuant to a plea agreenent, Vasquez pleaded guilty to
conspiracy to possess with intent to distribute 1000 kil ograns of
marijuana, in violation of 21 U S.C 8§ 841(a)(1l) and
(b)(1) (A (vii). In conputing Vasquez’s sentence, the district
judge cal cul ated a base offense | evel of 26, added two |evels
pursuant to United States Sentencing Quidelines (U S S . G)

8§ 2D1.1(b) (1) based on Vasquez’s possession of the two guns found
at his store, and subtracted three |evels pursuant to U S.S.G 8§
3El1.1(a), (b)(1), and (b)(2) because Vasquez accepted
responsibility for his offense.

The district court found that Vasquez possessed a firearmin
connection with the drug offense, and held that U S.S.G § 5Cl. 2,
the safety valve provision, was therefore not applicable. The
district judge based his conclusion that Vasquez possessed a
weapon in connection with the drug offense on his findings that
Vasquez’ s drug custoners brought noney from drug proceeds to
Vasquez at his store, that Vasquez used his business to store and
subsequently to ship boxes of drug noney to one of his
codefendants in Texas, and that Vasquez used his store as a pl ace
to receive marijuana. The district court ultimately sentenced
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Vasquez to the mandatory m ni num sentence of sixty nonths of
i nprisonment and four years of supervised release in accordance
wth 21 US. C § 841(b)(1)(B). But for the application of the
mandat ory m ni num sentence, the applicable sentencing range would
have been fifty-seven to seventy-one nonths.

Vasquez tinely appeal ed, arguing that the district court
erred in refusing to apply 8 5C1.2 at his sentencing.

1. DI SCUSSI ON
A sentencing court’s factual findings pertaining to a

8 B5Cl.2 reduction are reviewed for clear error. See United

States v. Wlson, 105 F. 3d 219, 222 (5th Gr.), cert. denied, 118

S. . 133 (1997); United States v. Flanagan, 80 F.3d 143, 145

(5th Gr. 1996). This court reviews the district court’s | ega

interpretation of 8 5ClL.2 de novo. See WIlson, 105 F.3d at 222,

Fl anagan, 80 F.3d at 145.

Vasquez argues that he should have been sentenced under the
“safety valve” provision of 18 U.S.C. § 3553(f), set forth at
8 5Cl1.2 of the sentencing guidelines. Pursuant to 8§ 5Cl1.2, a
def endant “shall” be sentenced in accordance wth the applicable
gui deli nes range, wthout regard to any statutory m ni mum
sentence, if the court finds, anong other things, that “the
defendant did not . . . possess a firearmor other dangerous
weapon (or induce another participant to do so) in connection
wth the offense.” U S S G § 5C1.2(2). The district court
relied solely on 8§ 5C1.2(2) in ruling that the safety valve did
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not apply. Vasquez maintains that the guns found at his business
were not connected to the offense, and that the district court
therefore erred in failing to apply the safety val ve.

We have previously construed the “in connection with the
of fense” language in 8 5C1.2(2) in tandemw th the | anguage in
8§ 2D1.1(b)(1), which increases the level of certain offenses if
“a dangerous weapon (including a firearm was possessed.” For

exanple, in United States v. Flucas, 99 F.3d 177, 178-79 (5th

Cr. 1996), cert. denied, 117 S. C. 1097 (1997), we upheld a

district judge's finding that § 2D1.1(b) (1) applied because,
relying on Application Note 3 to § 2D1.1, we found a sufficient
connection between a gun found under the defendant’s car seat and
cocaine found in the car. W observed that the district court’s
finding that the defendant “possessed” a firearmfor

§ 2D1.1(b) (1) purposes was “al so significant because it
disqualified [the defendant] frombeing eligible for the ‘safety
val ve’ provision of US. S.G § 5Cl1.2." |d.

Simlarly, in United States v. Myers, 150 F. 3d 459, 465 (5th

Cir. 1998), the defendant argued that the district court’s
application of the two-1evel enhancenent under 8§ 2Dl1.1(b)(1) and
his failure to apply the safety valve in 8 5ClL.2 were erroneous
because he had no know edge of a gun found under a bed in an
apartnent where transactions related to a drug conspiracy took
pl ace. In discussing the 8§ 2D1.1(b)(1) issue, we stated that the
district judge inplicitly found that the defendant “knew about,
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and possessed, the rifle in the course of the conspiracy.” | d.
This finding led us to “affirmthe two-1evel firearm enhancenent

and necessarily affirmthe district court’s finding that [the

def endant] was not eligible for the ‘safety valve’ provision of
US S G 8§85CL2(2).” 1d. (enphasis added).

Flucas and Myers, therefore, suggest that the analysis
whet her a sufficient nexus exists between a possessed firearm and
the offense is the sane under both § 5Cl1.2(2) and § 2D1.1(b)(1).1
Q her circuits have simlarly analyzed the “in connection with
the offense” requirenent in 8 5Cl.2(2) consistently with the
8§ 2D1.1(b) (1) “possession” requirenent for this purpose. See,

e.qg., United States v. Tate, 153 F.3d 724, No. 97-4871, 1998 W

436320, at *2-*3 (4th G r. July 20, 1998) (unpublished opinion);

United States v. Colenman, 148 F.3d 897, 903-04 (8th Cr.), cert.

denied, 119 S. . 228 (1998) (stating that identical standards
govern both the § 2D1.1 “possession” requirenment and 8 5Cl1.2 “in
connection with the offense” requirenent for purpose of

determ ning whether there is sufficient nexus between defendant’s

firearmand offense); United States v. Tyler, 125 F. 3d 1119, 1120

(7th Gr. 1997) (stating that district court’s determ nation that

! Neither Flucas nor Myers raised the issue of whether
8§ 5C1.2 and 8§ 2D1.1 should be interpreted differently for al
pur poses, including whether another’s actions can be attributed
to the defendant. Cf. WIson, 105 F. 3d at 222 (determ ning that
def endant was eligi ble for sentencing under the safety valve
despite possession of a firearmby a co-conspirator). That issue
is simlarly not at issue in this case, and we therefore decline
to address it.




defendant’s ownership of firearmsatisfied the § 2D1. 1(b) (1)
standard “not only enhanced her offense | evel [under

8§ 2D1.1(b)(1)] but rendered her ineligible for sentencing relief
pursuant to the ‘safety valve provisions of 18 U S.C. § 3553(f)

and section 5Cl1.2 of the Sentencing Guidelines”); United States

v. Hallum 103 F.3d 87, 89-90 (10th Gr. 1996), cert. denied, 117

S. Ct. 1710 (1997) and cert. denied, 117 S. C. 1710 (1997)

(interpreting 8 5C1.2 and 8§ 2D1. 1(b)(1) consistently in affirmng
district court’s decision not to apply 8 5Cl. 2).

Section 5C1.2(2) and 8§ 2D1.1(b)(1) can be interpreted
simlarly for this purpose despite the obvious differences in
their language. On two ot her occasions, we have equated
guidelines requiring that a firearmbe “in connection wth the
offense” with the § 2D1. 1(b) (1) “possession” |anguage. See

United States v. Condren, 18 F.3d 1190, 1196-97 (5th G r. 1994)

(interpreting 8 2K2.1(b)(5), which requires a sentencing
adjustnent if a firearmwas possessed “in connection with anot her

felony offense,” with reference to § 2D1. 1(b)(1)); United States

v. GQuerrero, 5 F.3d 868, 872-73 (5th Cr. 1993) (anal ogi zing

8 4B1.4(b)(3)(A), which increases the offense level if a

def endant “used or possessed the firearm. . . in connection with
a crime of violence,” with § 2D1.1(b)(1)). W reached these
results despite our observation that because application of

§ 2D1.1(b) (1) turns on the “possession” of a firearm and does

not specifically nention a “connection to the offense,”
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8§ 2D1.1(b)(1) “[a]rguably . . . requires less of a relationship,
or specific connection, between the possession of the weapon, and
the drug offense.” Condren, 18 F.3d at 1197. W reasoned in
Condren and Guerrero that because the policies behind

8§ 2K2.1(b)(5) and 8 4Bl1.4(b)(3)(A) were simlar to those
underlying 8 2D1.1(b) (1), the provisions should be anal yzed using
the sanme standard. See id. (stating that “simlar policy reasons
mlitate in favor of the enhancenent provided by both § 2D1. 1(b)
and 8§ 2K2.1(b)(5)"); Guerrero, 5 F.3d at 872-73 (justifying the
application of the § 2D1.1 “possession” standard in a

8 4B1.4(b)(3)(A) context because of the simlarity of the
underlying rationales of the two sections). A conparison of the
policies underlying 8 5Cl1.2(2) and § 2D1.1(b)(1) simlarly
justifies our result in this case. Section 5Cl.2(2) denies
safety valve treatnent to offenders who possess a firearmin
connection with the offense; 8 2D1.1(b)(1) is simlarly notivated
in part by a concern that “[w]lhen a firearmis carried during a
drug offense . . . the drug felon has the ability to use the

weapon in connection with his drug offense.” United States v.

Regans, 125 F. 3d 685, 686 (8th GCr. 1997), cert. denied, 118 S

Ct. 1398 (1998) (citing Condren, analyzing 8 2K2.1(b)(5) with
reference to 8 2D1.1(b)(1) in determ ning whether there was a
sufficient nexus between a possessed firearm and the offense).
We therefore are confident that despite any difference in
semantics between § 2D1.1(b)(1) and 8 5C1.2(2), the two
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provi si ons shoul d be anal yzed anal ogously.

Vasquez does not appeal the district court’s finding that
Vasquez “possessed” a firearmfor § 2Dl1.1(b) (1) purposes.
Section 2D1.1(b)(1) applies “*if the weapon was present, unless

it is clearly inprobable that the weapon was connected with the

offense.”” United States v. Eastland, 989 F.2d 760, 770 (5th
Cr. 1993) (quoting U S. Sentencing Guidelines Manual 8§ 2D1.1
application note 3). The governnent has the burden of proof
under 8§ 2D1.1 of showi ng by a preponderance of the evidence “that
a tenporal and spatial relation existed between the weapon, the
drug trafficking activity, and the defendant.” 1d. (internal

quotation marks omtted); see United States v. Caicedo, 103 F. 3d

410, 412 (5th Cr. 1997). Applying this standard, “the

gover nnment nust provide evidence that the weapon was found in the
sane | ocation where drugs or drug paraphernalia are stored or
where part of the transaction occurred.” Eastland, 989 F.2d at

770 (internal quotation marks omtted); see Caicedo, 103 F. 3d at

412.
In contrast to 8 2D1.1, the defendant has the burden of
proving that he qualifies for sentencing under 8§ 5Cl.2. See

Fl anagan, 80 F.3d at 146; United States v. O'tiz, 136 F.3d 882,

883 (2d Cir. 1997), cert. denied, 118 S. C. 1104 (1998); United

States v. A ugwo, 82 F.3d 925, 929 (9th Cr. 1996), cert. denied,

117 S. . 742 (1997). Vasquez thus had to show, by a
preponderance of the evidence, that he did not possess a firearm
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in connection with the drug conspiracy in order to qualify under
the safety valve. Vasquez clearly failed to neet this burden of
pr oof .

The district court found that Vasquez used his business to
store drugs and the noney proceeds fromdrug sales, and that
Vasquez sent these noney proceeds fromhis business to his
suppliers in Texas, using his business as a return address on the
packages. In addition, the district court found that it was
“clearly probable that Vasquez possessed the firearns to protect
t he noney derived through the drug trafficking conspiracy.” The
court relied on these findings, anply supported by the record, in
finding that 8§ 5C1.2 did not apply. The district court did not
clearly err in this finding; these facts indicate that sone of
the drug conspiracy transactions occurred at the jewelry store
and therefore that the guns found at the jewelry store were

connected to the drug conspiracy. See Flucas, 99 F. 3d at 179;

United States v. Mtchell, 31 F.3d 271, 278 (5th Cr. 1994);

Eastl and, 989 F.2d at 769-70.

Vasquez’ s argunent that there was an insufficient connection
bet ween the guns and the conspiracy because three nonths passed
between the tinme the governnment could prove Vasquez sent drug
money from the business and the tine his business was searched is
unavai ling. Vasquez produced absolutely no evidence disproving a
i nk between the guns found at his business and the drug
conspiracy. He did not provide an alternative explanation for
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why the guns were at the store--indeed, during the district court
proceedi ngs, his attorney told the district judge that the gun
was “just there.” 1In addition, in the context of a drug
conspiracy in which the defendant did not actively w thdraw
before his arrest, we have stated that a significant tine | apse
bet ween specific evidence of a |ocation’s use in the conspiracy
and the search of the location did not preclude a finding that a
gun found at that |ocation was connected to the conspiracy. See
Cai cedo, 103 F.3d at 412. Thus, Vasquez failed in his burden to
prove the | ack of a connection between the guns found at his
jewelry store and the drug conspiracy, and the district court
therefore did not clearly err in declining to apply 8 5CL. 2.
[11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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