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IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-10042

ANDRE L. COPLI NG,
Pl ai ntiff-Appellee,
VERSUS
THE CONTAI NER STORE, | NC.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

May 6, 1999
Before DAVIS, SMTH, and WENER, C rcuit Judges.

JERRY EE. SMTH, G rcuit Judge:

The Container Store appeals the remand of Andre Copling's
breach of contract claim Because Congress has denied wus

jurisdiction over appeals fromsuch remands, we di sm ss the appeal .

l.
Copling was an enpl oyee of The Container Store, Inc. (“the

Store”), which had established a plan that provi des enpl oyees and



their dependents with nedi cal benefits, one of whichis a “flexible
benefit” that all ows enpl oyees to deduct pretax dollars fromtheir
paycheck to cover eligible nedi cal expenses. The deducted noney is
placed in a healthcare reinbursenment account, from which the
enpl oyee may draw funds for eligi ble expenses. 1In conpliance with
tax regul ati ons, any unused funds in the account at the end of the
pl an year nust be forfeited.

Copling informed the Store that he planned to have sone
orthodontic work perforned. The Store alleges that he entered into
a flexible benefit plan providing for the Store to deduct $1, 500
fromhis salary to fund unrei nbursed nedi cal and dental expenses;
Copling signed a form entitled “The Contai ner Store 1995 Fl exi bl e
Benefit Enrollnment Form” authorizing these deductions and
provi di ng that any contributions not used during the plan year are
forfeited. Copling was paid $300 fromthe account for orthodontic
expenses.

Copling argues that he was not infornmed that any unused funds
woul d be forfeited. He thought he bargained for a sinple payrol
deduction to fund unrei nbursed nedi cal expenses, but the Store gave
hi man ERI SA! heal th care rei mbursenent account instead. The Store
contends that Copling forfeited the remai nder of the noney pursuant
to the terns of the plan.

Copling filed a breach of contract action in state court. The

! See the Enployee Retirenent and |ncone Security Act of 1974 (“ERISA”),
29 U.S.C. 88 1001 et seq.



Store renoved to federal court and sought summary judgnent. The

district court granted Copling's notion to renand.

.

The Store seeks reversal on the ground that Copling's claimis
not subject to the doctrine of conflict preenption. Because we
conclude that the district court remanded because it deci ded that
it was w thout subject matter jurisdiction, we have no appellate
jurisdiction and thus cannot reach the nerits of the conflict

preenption issue.

A

We nust exam ne the basis of our appellate jurisdiction, sua
sponte if necessary. See Castaneda v. Falcon, 166 F.3d 799, 801
(5th Gr. 1999); Jones v. Collins, 132 F.3d 1048, 1051 (5th Grr.
1998) . Likewise, a district court nust inquire into its
jurisdiction, evenif the parties have not questioned it. See Free
v. Abbott Labs., Inc., 164 F. 3d 270, 272 (5th Cr. 1999). A well-
pl eaded conpl ai nt rai sing a federal question provides one basis for

subject matter jurisdiction.?

2 See 28 U S C § 1331 (“The district courts shall have origina
jurisdiction of all civil actions arising under the Constitution, |aws, or
treaties of the United States.”); see also Louisville & Nashville RR v.
Mottley, 211 U S. 149, 152-54 (1908) (explaining well-pleaded conplaint rule).
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B

As we recently explained in MC elland v. Gonwal dt, 155 F. 3d
507 (5th Cr. 1998), there are two types of preenption under ERI SA
First, ERI SA may occupy a particular field, resulting in conplete
preenption under 8§ 502(a), 29 U S.C. § 1132(a). See Metropolitan
Life Ins. Co. v. Taylor, 481 U S. 58, 66 (1987); Mdelland,
155 F.3d at 516-17.% This functions as an exception to the well -
pl eaded conplaint rule; “Congress may so conpletely pre-enpt a
particul ar area that any civil conplaint raising this select group
of clains is necessarily federal in character.” Metropolitan Life,
481 U. S. at 64-65. Section 502, by providing a civil enforcenent
cause of action, conpletely preenpts any state cause of action
seeking the sane relief, regardless of howartfully pled as a state
action.

Furt hernore, because such a clai mpresents a federal question,
it provides grounds for a district court's exercise of jurisdiction
on renoval froma state court.* |f the plaintiff noves to renmand,
all the defendant has to do is denonstrate a substantial federa

claim e.g., one conpletely preenpted by ERI SA, and the court may

8 As in Mcdelland, we make no comment on the breadth of ERISA's conplete
preenption under § 502(a). See McCelland, 155 F.3d at 517 n. 34.

4 See 28 U.S.C. § 1441 (providing for exercise of removal jurisdiction
whenever district court could have exercised original jurisdiction); 29 U S.C
§ 1132(f) (conferring federal jurisdiction over ERI SAcivil enforcenent clains);
see also, e.g., Anderson v. Electronic Data Sys. Corp., 11 F.3d 1311, 1315
(5th Gr. 1994) (holding that state claim that falls within & 502 civil
enforcenent provision is a federal claim creating renmoval jurisdiction).

4



not remand. Once the court has proper renoval jurisdiction over a
federal claim it may exercise suppl enmental jurisdiction over state
| aw cl ai ns, see 28 U.S.C. 8 1367, even if it dism sses or otherw se

di sposes of the federal claimor clains.

C.

At issue here, however, is conflict preenption, also known as
ordinary preenption, under 8 514. See 29 U S.C. § 1144. “State
law clainms which fall outside the scope of ERISA's civil
enforcenment provision, 8 502, even if preenpted by § 514(a), are
still governed by the well-pleaded conplaint rule and, therefore,
are not renovable wunder the conplete-preenption principles
established in Metropolitan Life.” Dukes v. U S. Healthcare, Inc.,
57 F.3d 350, 355 (3d Gr. 1995).°

Conflict preenptionsinply fails to establish federal question
jurisdiction. Rather than transnogrifying a state cause of action
into a federal one, as occurs with conplete preenption, conflict

preenption serves as a defense to a state action.® “Wen the

5 See al so Franchise Tax Bd. v. Constr. Laborers Vacation Trust, 463 U.S.
1, 23-27 (1983) (holding that preenption under 8§ 514(a) does not pernmit a
def endant to renpve where the plaintiff's state claimfalls without the scope of
ERI SA's civil renmedy provisions); MCelland, 155 F.3d at 516.

6 See Soley v. First Nat'l Bank of Commerce, 923 F.2d 406, 408-09 (5th Gr.
1991) (relying on distinction between conpl ete preenption and preenption defense
and hol di ng t hat defense does not confer renoval jurisdiction); see also Rice v.
Panchal, 65 F.3d 637, 639-40 (7th Gr. 1995) (noting that if issue is “nerely”
conflict analysis, it serves only as a defense, and the conplaint is not
recharacterized as federal).



doctrine of conplete preenption does not apply, but the plaintiff's
state claimis arguably preenpted under 8§ 514(a), the district
court, being wthout renoval jurisdiction, cannot resolve the
di spute regarding preenption. It |acks power to do anything ot her
than remand to the state court where the preenption issue can be
addressed and resolved.” Dukes, 57 F.3d at 355 (citing Franchise
Tax Bd., 463 U.S. at 27-28).°

Hence, when a conpl aint rai ses state causes of action that are
conpletely preenpted, the district court may exercise renoval
jurisdiction; but when a conplaint contains only state causes of
action that the defendant argues are nerely conflict preenpted, the
court nust remand for want of subject matter jurisdiction. Wen a
conplaint raises both conpletely preenpted clains and arguably
conflict preenpted clains, the district court nay exercise renoval
jurisdiction over the conpletely preenpted clains and suppl enent al

jurisdiction over the remaining clains.?

” See also Soley, 923 F.2d at 409 (holding that, because remand after
rejection of conplete preenptionis jurisdictional, district court's coments on
substantive preenption defense areirrelevant); 28 U . S.C. § 1447(c) (stating that
“li]f at any tinme before final judgnment it appears that the district court |acks
subj ect matter jurisdiction, the case shall be remanded”). This assunmes that the
court |acks an independent basis for original jurisdiction, such as diversity
under 28 U.S.C. § 1332.

8 See, e.g., Menorial Hosp. Sys. v. Northbrook Life Ins. Co., 904 F.2d 236,
241 (5th Gr. 1990) (ensuring that 8 502 preenpti on of one clai mprovides basis
for jurisdiction, and then addressing conflict preenption of supplenental
cl ai nms) .



The Store contends only that ERI SAconflict-preenpts Copling's
claim It nowhere cites 8 502, but does cite to § 514(a) and
relies on conflict-preenption argunents and authority.® Because
conflict preenption does not function as an exception to the well -
pl eaded conplaint rule, the district court had no federal clains
before it at any tine. It never had valid subject matter
jurisdiction. It had an obligation, therefore, to remand
i medi ately. See § 1447(c).

The court did not remand i medi ately; instead, it conmmented
that ERI SA conflict-preenpted none of the clains and then

remanded. 1 Nonet hel ess, the district court did remand pursuant to

9 The Store insists that it has preserved an argument of conplete

preenption and asks us to decide that issue for the first tine on appeal. The
record does not support the Store's assertion that it has argued conplete
preenption all along. The renoval notice discusses only the “relates to”

| anguage of ordinary preenption; it does not allege conplete preenption. The
first anended answer to the conplaint raises the affirmative defense of ERI SA
preenption pursuant to 29 U S.C. 88 1446 et seq. But conplete preenption arises
from29 U S . C § 1432, not § 1446; and it is not an affirmative defense.

The Store's response to the remand notion agai n di scusses the “relates to”
standard of ordinary preenption and nowhere nmentions conpl ete preenption under
§ 502; the sanme is true of the Store's summary judgnment notion. Al though we
invited the Store to address whether it had raised and preserved a conplete
preenption argunent, the Store has failed to cite a single place in the record
where it previously had raised the argunment, but rather nerely asserts that the
argument is preserved and proceeds to make it. This | egerdemain of parlaying an
ordi nary preenption argunent into a new conplete preenption argunent does not
suf fi ce.

10 More properly, the court shoul d have remanded wi t hout maki ng any further
determ nation; the state court can resolve whether the conflict preenption
def ense applies. Because the court | acked jurisdiction, its comments on ordi nary
preenption are void and can be i gnored by the state court. See Bogle v. Phillips
Petrol eum Co., 24 F.3d 758, 762 (5th Cr. 1994) (holding that order granting
partial nonsuit “is void and of no ef fect” because district court | acked subject
matter jurisdiction after deciding it had no federal ERI SA clains); Soley,
923 F.2d at 409 (holding that, because remand was jurisdictional, court's
statenents on substantive ERISA preenption defense would have no preclusive

(continued...)



8§ 1447(c) because it | acked subject matter jurisdiction. Copling' s
remand notion explicitly seeks remand pursuant to 8§ 1447(c).
Furthernore, the district court noted that it could hear the
motion, untinely filed nore than thirty days after renoval, only
because it was based on a | ack of subject matter jurisdiction. It

stated no other ground for the renmand.

E
Gven this background, we nust decide whether we have
jurisdiction to review the order of renmand. W begin wth
28 U.S.C. § 1447(d), which provides, “An order remanding a case to
State court fromwhich it was renoved is not reviewabl e on appeal

or ot herw se . Interpreted in pari materia with 8 1447(c),
this indicates that an appellate court |acks jurisdictionto review
a remand under 8§ 1447(c); conversely, remands on ot her grounds may
be revi ewed. ! Revi ewabl e non-8 1447(c) remands constitute a narrow
cl ass of cases, neaning we will review a remand order only if the
district court “clearly and affirmatively” relies on a non-8§

1447(c) basis. See Soley, 923 F.2d at 409; see also Tillman v. CSX

Transp., Inc., 929 F.2d 1023, 1027 (5th Gr. 1991).

10, .. conti nued)
effect on state court consideration of the same issue). W |ikew se nake no
coment on the nerits of the preenption defense.

11 See Things Renenbered, Inc. v. Petrarca, 516 U.S. 124, 127-28 (1995);
Thermtron Prods., Inc. v. Hermansdorfer, 423 U. S. 336, 345-46 (1976); see al so,
e.g., Angelides v. Baylor College of Med., 117 F.3d 833, 835-36 (5th CGr. 1997);
Sol ey, 923 F.2d at 407-08.



Under § 1447(d), we may not review a 8§ 1447(c) renand, based
on a putative want of jurisdiction, even if the district court's
remand is plainly erroneous. See Thermtron, 423 U.S. at 351;

Angelides, 117 F.3d at 836; Tillman, 929 F.2d at 1028; Sol ey,

923 F.2d at 408. W refuse to review even erroneous remands, “to
prevent delay through protracted litigation of jurisdictional
i ssues.” |d. Al t hough the district court, however briefly and

W t hout preclusive effect, mstakenly felt conpelled to address
conflict preenption, it also properly remanded for want of
jurisdiction. We cannot review this § 1447(c) remand under

§ 1447(d). 22

F

The Store seeks to avoid 8§ 1447(d) by arguing that we can
reviewthe nerits as separable from and collateral to, the renmand.
We cannot. In Angelides, we explained that an order is separable,
and hence appeal abl e notw thstandi ng 8 1447(d), if two conditions
are satisfied: “First, it nust precede the order of remand in
logic and in fact, so as to be made while the district court had
control of the case. Second, the order sought to be separated nust

be concl usi ve. An order is conclusive if it will have the

12 cf. Bogle, 24 F.3d at 762 (5th CGir. 1994) (disnissing appeal of remand
t hat di scussed di scretionary factors because the district court had indicatedits
lack of a federal claim and noting that “[t]he critical distinction for
determ ni ng appeal ability is the presence of federal subject matter jurisdiction
prior to the order of remand.”).



precl usive effect of being functionally unreviewable in the state
court.” Angelides, 117 F.3d at 837 (citations and quotations
omtted); see also Soley, 923 F.2d at 409-10.

The instant order neets neither condition. As we held in
Sol ey when we di sm ssed the sane argunent:

[ T]he rejection of an ERI SA preenption defense does not
‘in logic and in fact' precede a remand order because,
under the '"well-pleaded conplaint' rule, a defense does
not confer renobval jurisdiction. Instead, if the
district court considered the preenption defense, it did
so only because of an erroneous belief that the defense
was relevant tothe jurisdictional issue. . . . Inthis
case, . . . because we interpret the remand order as
jurisdictional, the state court will have an opportunity
to consider the appellants' preenption defense and the
district court's order will have no preclusive effect.

Id.*® The Store offers no ground for distinguishing Soley, and we

know of none.'* The di scussion of ERI SA conflict preenption is not

13 ¢f. Mtchell v. Carlson, 896 F.2d 128, 131-34 (5th Gr. 1990) (review ng
portion of renmand order that resubstituted an i ndividual defendant for the United
States, and thus destroyed diversity jurisdiction, because it necessarily
preceded the remand and woul d not be reviewed by the state court).

4 The Store argues that MCelland' s “two-step inquiry” into conplete
preenption requires finding ordinary preenption before addressing whether the

claimfalls within 8 502(a). It then argues that a rejection of an ordinary
preenption defense in this process constitutes a separable, appeal able order.
The Store's argunent eviscerates § 1447(d)'s limtation on appeals from

jurisdictional renmands i n ERI SA preenption cases, nmaking all rejected preenption
cl ai ms appeal abl e whenever the court discusses ordinary preenption

In Mcdelland, we described conplete preenption as a “two-prong[ed]
anal ysis” that requires finding the claimboth (1) preenpted wthin the neaning
of 8 514 (ordinary preenption) and (2) within 8 502(a)'s civil enforcenent
provisions. MCelland, 155 F.3d at 517. Because a claimthat falls within
8§ 502(a)'s civil enforcenent provisions usually, if not always, also will be
preenpted by § 514(a), a district court addressing conplete preenption in a
jurisdictional posture might address preenption the same way we did in
Mcd el | andSSassune, arguendo, ordinary preenption and address whet her the claim
falls within the scope of § 502(a). cr.oid. | ndeed, the Suprenme Court in
Metropolitan Life addressed only § 502, ignoring conflict preenption under § 514.

(continued...)
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a separabl e, appeal abl e order.

Because the district court remanded pursuant to 8§ 1447(c), the

appeal is DI SM SSED for want of jurisdiction under § 1447(d).

14(...continued)
See Metropolitan Life, 481 U S. at 63-66.

If the court finds no preenption under § 502(a), it may remand w t hout
comenting on the ordinary preenption defense. But when a court addresses the
two prongs sequentially, the ordinary preenption step does not becone a
separabl e, appeal able order; it renmains part of the jurisdictional analysis.
When a court mstakenly feels conpelled to address ordinary preenption even
t hough conplete preenption is not argued, and yet remands for want of subject
matter jurisdiction, its error is irrelevant, and 8§ 1447(d) denies us

jurisdiction on appeal
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WENER, Circuit Judge, specially concurring:

| concur in the foregoing opinion, but | wite separately
(1) to enphasize the narrowness of our holding today, (2) to
encourage the state court to which this case is remanded to
recogni ze that counsel for Copling so grossly m scharacterized his
client’s cause of action as a state breach of contract claimas to
approach frivol ousness; the nost cursory of |ooks at the |ega
docunent executed by Copling, a conpetent major, confirns beyond
cavil that he voluntarily signed an enrol | nent docunent in a dental
plan that is governed exclusively by ERSA (3) to furnish
addi tional guidance to the courts and the litigants regarding the
interplay of ERI SA preenption and the federal renoval statute, and
(4) to note the inportance of carefully pleading the appropriate
type of preenption —conflict or conplete — in cases such as
t his.

First, in concurring in the foregoing panel opinion, | start
wth the observation that we are reaffirmng the well-established
principle that 28 U.S.C. 8§ 1447(d) precludes absol utely our review
of a district court’s order that, pursuant to 8§ 1447(c), remands a
case to state court for lack of subject matter jurisdiction. As
t he panel opinion correctly notes, not only is there no appellate
jurisdiction to review such a remand, but a district court that
concludes it lacks jurisdiction necessarily cannot adjudicate on

the nmerits any issue of ERISA conflict preenption. And, as |



observe below, conflict preenption is the only kind of preenption
that the parties have placed before the district court in this
case.

Second, | acknow edge the inportant corollary that, when an
action is tinely renoved under § 1441(a), the district court to
whi ch it has been renoved does have jurisdiction to deci de whet her

a claimis conpletely preenpted by ERI SA, thereby nmaking remand

I npr oper. | nportantly, in considering conplete preenption, the
district court is not —1I repeat, not —bound by a plaintiff’s
sel f-serving characterization of his claim on the contrary, the
court can determne for itself whether in actuality the claim
asserted ari ses under an enpl oyee benefit plan covered by ERI SA 1°
| cannot determne with any degree of certainty whether the able
trial judge in this case sinply accepted the plaintiff’'s
characterization of his claim as breach of contract under state
law, in a m staken belief that the court was sonehow bound under
the well -pl eaded conpl aint doctrine (which it was not), or if the
court just failed to consider and discern the true ERI SA nature of
the plaintiff’s conplaint. | am satisfied, however, that the
district court was not bound to accept unquestioningly Copling s
allegation that he entered into a contract with his enployer

separate and apart fromthe very ERI SA plan in which he enrolled,

15 See Metropolitan Life Ins. Co. v. Taylor, 481 U.S. 58, 66
(1997); Hansen v. Continental Ins. Co., 940 F.2d 971, 979 (5" Cir.
1991).
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expressly and in witing. The court quite properly could have
consi dered whether Copling signed an election to have payrol
deductions used to fund his participation in the subject ERI SA-
covered nedi cal and dental plan (action that the limted record in
this case clearly confirnms that he took), and could then have
treated the claim—as none other than Copling hinself elsewhere
characterized it —as one for “m srepresentation of the terns of
the Pl an,” undeni ably a clai mexclusively grist for the ERRSAm | 1I.
The saving grace of this msstep is that our col |l eague on the state
bench to which this case is remanded will have anpl e opportunity to
correct it.

Finally, | would urge the district courts of this GCrcuit to
remai n m ndful of the i nportant burden they bear as a result of the
interaction of 8 1447 and ERI SA preenption: As 8§ 1447(d) does not
permt appellate review of a remand order based on a concl usion
that no conplete preenption exists, it is incunbent on the district
courts, when considering remand notions, to decide conplete
preenption i ssues with the utnost of care, and —inportantly —to
do so wi thout addressing any conflict preenption issue that m ght
remain as an affirmative defense to be resolved subsequently,
regardl ess of whether the case is remanded to state court or
retained in federal court. In |ike manner, |awers representing
def endants who are relying on ERI SA preenption should remain ever
m ndful that a federal district court cannot decide a question of
conplete preenption unless it is asked to do so by a party —the

14



court cannot “lawer” the case on its own. As, alone, conflict
preenption will not sustain renoval, it is the responsibility of
counsel for a defendant who seeks to remain in federal court by
meeting its burden of justifying remand, to articulate clearly and
wWth specificity — and to establish — a viable argunent for
conplete preenption. Even though a conplete preenption issue
clearly lurks in the record of this case, it was not presented to
the district court. Thus, that court’s order of remand resol ves no
preenption issue of any Kkind. Unless | mss ny bet, however,
conflict preenption will be presented lucidly to the state court on
remand, where our |earned state colleagues will, | am confident,

address these matters and decide them correctly.
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