REVI SED - February 26, 1999

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-60846

RACHEL B. CARROLL; CYNTH A B. FASANO
Pl ai ntiffs-Counter Defendants-Appellants,

ver sus

METROPCLI TAN | NSURANCE AND ANNUI TY CO
Def endant - Count er C ai mant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp

February 15, 1999
Before DAVIS, SMTH, and WENER, C rcuit Judges.
WENER, Circuit Judge:

Pl ai ntiffs-Counter Defendants-Appellants, Rachel B. Carroll
and Cynthia B. Fasano (“Beneficiaries”), appeal the district
court’s grant of summary judgnent in favor of Defendant- Counter
Cl ai mant - Appel | ee, Metropolitan I nsurance and Annuity Co. (“M AC’).
The court denied the Beneficiaries’ clains under a $500,000 life
i nsurance policy, reasoning that the insured, Ray T. Bracken, had
made material m srepresentations in his application for insurance.
The district court concluded that, as a matter of law, (1) Bracken
m srepresented his nedical condition on his insurance application
by omtting prior diagnoses and treatnents for skin cancer, (2)
M AC was never put on notice of Bracken’s skin cancer history, such

that it would be precluded fromrescinding the policy on the basis



of Bracken's failure to disclose that history, and (3) the
m srepresentation was material to the risk assuned by M AC, such
that M AC woul d have either declined to issue the policy or would
have issued the policy only at an increased premium Perceiving
the existence of genuine factual disputes surrounding the

materiality of the information that Bracken omtted from his

application —specifically, the question whether MAC, with ful
know edge of Bracken’s skin cancer history, would have issued the
policy without increasing the premium —we reverse the district
court’s grant of sunmary judgnent and remand the case for trial.
l.
FACTS AND PROCEEDI NGS

Early in 1993, Bracken contacted an i nsurance agent-broker to
assist himin securing |ife insurance coverage. As Bracken had an
extensi ve history of nedical problens, including a young-age heart
attack, quadrupl e bypass surgery, hypertension, renal failure, and
gout, he had difficulty obtaining coverage. Bracken’s insurance
agent contacted Leibovitz Associates, Inc., a conpany that
specializes in locating carriers for substandard cases such as
Bracken’s. Through Lei bovitz, Bracken sent inquiries to several
potential insurance carriers, one of which — M AC —responded,
inviting himto submt a formal application for insurance. Toward
that end, Bracken net with the insurance agent who reviewed wth
Bracken t he questions posed on M AC s application formand recorded
Bracken’ s responses. The foll ow ng questions and answers appear ed

on Bracken’s application:



Part A, Section Il, Question 29(c)

Have you received treatnent, attention, or advice from

any physician, practitioner or health facility for, or

had any known indication of: (c) cancer, tunor or polyp?
Answer: No.

Part A, Section Il, Question 29(q)

Have you received treatnent, attention, or advice from
any physician, practitioner or health facility for, or
had any known indication of: (g) any other inpairnent of
heal th, hospitalization, surgery, x-ray, EKG or speci al
tests within the past 5 years, or contenplated in the

future?
Answer : No.
Part A, Section Il, Question 30

In the last 5 years, have you ever been treated,

exam ned, or advised by any physician, I'i censed

practitioner, or health facility? (Do not include colds,

mnor viruses or injuries which prevented nornma

activities for less than 5 days).

Answer: No.
At the end of the application, Bracken signed an attestation that
all answers were true and conplete to the best of his know edge.
The application was then sent to M AC.

On receipt of the application, MAC sought to obtain nedical
records fromphysicians identified in the application. The nedica
records of Charles McCollum M D., Bracken’ s personal physician for
over twenty years, refl ected —anong ot her things — that Bracken
had no abnormality of the skin. In a witten report in January of
1993, Dr. MCollum had indicated that he was aware of nothing
concerni ng Bracken’s health “which m ght unfavorably affect [his]
insurability.”

M AC requi red Bracken to be exam ned by Arthur Jones, MD., a

physician retained by M AC The results of this exam nation



di sclosed a skin abnormality known as keratosis,! but gave no
i ndication that Bracken had ever been positively diagnhosed with
skin cancer.? Finally, MAC obtained a report from Equi fax, Inc.,
an i ndependent reporting conpany that gathers nedical information
on prospective insureds, which report contained no additional
facts.

Based on the answers contained in Bracken's application, in
t he subsequent physical exam nation, and in the nedical records
check that it conducted, M AC issued Bracken a $500, 000 policy at
an annual prem umof $16,000. Follow ng his death by heart attack
not quite tw years |ater, M AC perfornmed a post-claim
i nvestigation of Bracken's nedical history, which reveal ed that
Bracken had an extensive history of skin cancer prior to applying
for MAC coverage.® MAC | earned that Bracken had been di agnosed

and treated for basal cell and squanpbus cell carcinonmas during

!According to the opinions of both the Beneficiaries and
M AC s experts, keratosis is a premalignant, superficial |esion on
the skin that is common in ol der persons.

2During the nedical exam nation, Bracken was required to
answer additional questions concerning his nedical history, sone of
which mrrored the questions on the witten application. Bracken
was asked if he ever received treatnent, attention, or advice for
cancer, tunor, or polyp, to which he responded no. He was al so
asked i f he had ever undergone a surgical operation that he did not
reveal in the witten application, or visited a hospital, clinic,
di spensary or sanatoriumfor observation, exam nation, or treatnent
that he did not reveal in the witten application, to which he
responded yes. In the “provide details” section bel ow, Bracken
only nentioned a repaired hernia in 1985. Bracken again signed an
attestation statenent.

SHad Bracken died nore than 2 years after the policy was
issued, it would have been incontestable, and this litigation
probably woul d not have occurred.
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1991, 1992, and 1993, during which tine approxinmtely eleven
bi opsi es had been perforned. |In fact, MAC | earned that in May of
1993, one nonth before Bracken applied to MAC for coverage, a
bi opsy had been perforned by WIliam Burrow, MD., Bracken’s
der mat ol ogi st, whi ch reveal ed an i nvasi ve squanous cell carci noma

Armed with this information, M AC denied the Beneficiaries’ claim
for paynent under the policy and rescinded the policy, maintaining
t hat in hi s appl i cation, Bracken had made mat eri a

m srepresentations regarding his several di agnoses of and
treatnments for skin cancers.

The Beneficiaries brought sui t seeking $500,000 in
conpensat ory danages and $10, 000, 000 i n punitive damages for M AC s
all eged bad faith failure to pay themthe policy benefits. MAC
responded by filing a counterclai mfor rescission of the policy and
interpleading all premuns that Bracken had paid on the policy.
M AC then filed a notion for summary judgnent, advancing that, as
a matter of law, Bracken had nade m srepresentations on his
application for life insurance that were material to the risk
assuned by MAC in underwiting his policy. The district court
granted the notion, finding that no genuine issue of material fact
existed to sustain the Beneficiaries’ clainms and dism ssing their
suit with prejudice. The Beneficiaries tinely filed this appeal.

On appeal, the Beneficiaries submt that the district court
erred when it decided conflicting factual questions and drew
inferences in favor of the noving party, MAC, urging that such

error mandates reversal of the sunmary judgnent. Specifically, the



Beneficiaries contend that there are genui ne factual disputes as to
(1) whether Bracken m srepresented his nedical history on his life
i nsurance application, (2) whether, even if Bracken m srepresented
his condition on the application, MAC had notice of Bracken’s skin
cancer, and (3) whether Bracken’s undisclosed history of skin
cancer was material, i.e. whether M AC would have deni ed Bracken
i nsurance, or issued it only for an increased premum if that
hi story had been disclosed on the application. Wen we viewthe
Beneficiaries’ position in the |ight nost favorable to them we
di scern sunmary judgnment evidence supporting their position that
Bracken’ s undi scl osed hi story of skin cancer was immaterial to the
risk assunmed by MAC in underwiting the policy sufficient to
establish the existence of a genuine dispute of material fact. W
hol d, therefore, that sunmmary judgnment was inappropriate.*
1.
ANALYSI S

A. St andard of Revi ew

W review a grant of summary judgnent de novo, applying the

sane standard as the district court.® In examning the record, we

“We recogni ze that the Beneficiaries have presented evidence
both torefute MAC s clai mthat Bracken m srepresented his nedical
hi story on the application and to denonstrate that M AC had notice
of Bracken’s condition. As we conclude that there are genuine
i ssues of fact surrounding the materiality of Bracken s undi scl osed
condition sufficient to send the entire case to a finder of fact,
we do not express any opinion on the nerits of the issues of
m srepresentati on and noti ce.

Sdom v. Frank, 3 F.3d 839, 843 (5th Cir. 1993); Southern
Pacific Transp. Co. v. Chabert, 973 F. 2d 441, 444 (5th Cr. 1992),
cert. denied, 507 U S. 987 (1993).
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resol ve all reasonabl e doubts and draw all reasonabl e i nferences in
favor of the non-nobving party, the Beneficiaries inthis case.® |f
we concl ude that they have presented specific, probative facts in
support of allegations essential totheir claim a genuine issue of
material fact exists and sunmmary judgnent is not appropriate.’
Nei t her we nor the district court should wei gh the evidence or make
credibility determ nati ons when eval uati ng depositions, affidavits,
or other sunmary judgnent evidence.?

B. Applicable Law

Under M ssissippi law, if an applicant for insurance is found
to have nmade a msstatenent of material fact in the application,
the insurer that issued a policy based on the false application is
entitled to void or rescind the policy.® To establish that, as a
matter of law, a material msrepresentati on has been made in an
i nsurance application, (1) it nust contain answers that are fal se,

inconplete, or msleading, and (2) the false, inconplete, or

Fep. R Qv. P. 56(c); Brothers v. Kl evenhagen, 28 F.3d 452,
455 (5th CGr.), cert. denied, 513 U S 1045 (1994); EDC wv.
Ham | ton, 939 F.2d 1225, 1227 (5th Gr. 1991).

‘Brothers, 28 F.3d at 455; Suqgs Vv. Pan Anerican Life Ins.
Co., 847 F. Supp. 1324, 1329 (S.D. Mss. 1994) (citing Anderson V.
Li berty Lobby, Inc., 477 U S. 242 (1986)).

8Ri chardson v. O dham 12 F.3d 1373, 1379 (5th Cr. 1994);
Berry v. Arnstrong Rubber Co., 989 F.2d 822, 824 (5th Cr. 1993),
cert. denied, 510 U. S. 1117 (1994).

Prudential Ins. Co. v. Russell, 274 So. 2d 113, 116 (M ss.
1973); Coffey v. Standard Life Ins. Co., 120 So. 2d 143, 149 (M ss.
1960); Wesley v. Union Nat’'l Life, 919 F. Supp. 232, 234 (S.D
M ss. 1995); Pedersen v. Chrysler Life Ins. Co., 677 F. Supp. 472,
474 (N.D. Mss. 1988); Dukes v. South Carolina Ins. Co., 590 F.
Supp. 1166, 1168-69 (S.D. Mss. 1984), aff’'d, 770 F.2d 545 (5th
Cr. 1985).




m sl eadi ng answers nust be material to the risk insured agai nst or
contenplated by the policy.1° The party seeking to void the
i nsurance contract —here, M AC —nust establish the existence of

a factual msrepresentation and its materiality by clear and

convincing evidence. Whet her the msrepresentation was

intentional, negligent, or the result of m stake or oversight is of
no consequence. 12

A m srepresentation in an insurance applicationis material if
know edge of the true facts woul d have i nfl uenced a prudent insurer
in determ ning whether to accept the risk.?® Stated differently,
a fact is material if it mght have led a prudent insurer to
decline the risk, accept the risk only for an i ncreased prem um or
otherwise refuse to issue the exact policy requested by the
applicant. In making these kinds of underwiting decisions,
insurers have the right torely on the information supplied in the

application.®® Even if a msrepresentation exists, however, an

M ss. Cobe ANN. 8§ 83-9-11(3) (1998); Prudential, 274 So. 2d at

116.
11pederson, 677 F. Supp. at 474.

2Pruydential, 274 So. 2d at 116; see also Pederson, 677 F.
Supp. at 475 (noting that an insurer is not required to show the
insured’s intent to deceive in order to void a policy based on
m srepresentations); Dukes, 590 F. Supp. at 1168-70 (noting that it
isirrelevant that the insured does not know of the falsity of his
statenents in the application).

BBVvassachusetts Mut. Life Ins. Co. v. N cholson, 775 F. Supp.
954, 959 (N.D. Mss. 1991).

1Ni chol son, 775 F. Supp. at 959.

151d.; Mattox v. Western Fidelity Ins. Co., 694 F. Supp. 210,
216 (N.D. Mss. 1988).




i nsurance conpany cannot rely on it to rescind the policy if facts
wer e known t hat woul d cause a prudent insurer “to start an inquiry,
which, if carried out with reasonabl e thoroughness, would reveal
the truth. "1

C. Materiality

The Beneficiaries argue that, assum ng w thout admtting that
Bracken did m srepresent his nedical history on the application,
such a msrepresentation was not material to the risk assuned by
M AC. The Beneficiaries insist that inlight of Bracken’s nunerous
and significantly nore severe nedical ailnents that were discl osed
—— heart attack, bypass surgery, aneurysm hypertension, renal
failure, and gout —t he presence of non-nel anoma skin cancer woul d
not have affected either his insurability vel non or the prem um
M AC charged for the policy. In other words, because M AC was
willing to underwite Bracken with full know edge of his serious,
life-threatening nedical conditions, contend the Beneficiaries,
M AC woul d not have declined the application or required a greater
prem um on the basis of his history of non-life-threatening skin
cancers, each of which had been conpletely renoved wthout
reoccurrence or netastasis as of the tinmes of Bracken' s application
and M AC s issuance of the policy.

The district court agreed that a genuine factual dispute may

exi st as to whether M AC woul d have declined to cover Bracken had

it known of his skin cancer history, but the court ultimtely

deened this dispute inconsequential. I nstead, it stated that

®Ni chol son, 775 F. Supp. at 959 n. 13.
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“there is significant unrefuted evidence that even had M AC i ssued

the policy, it would have charged a hi gher premiumfor the coverage

had it known of this aspect [skin cancer] of Bracken’ s nedica
history.”' It is this purportedly undisputed “finding” —that
M AC woul d have increased Bracken’s premum had it known of his
prior treatnment for skin cancer —w th which we disagree.

The Beneficiaries presented probative, summary judgnent
evi dence of contrary facts to denonstrate that M AC, even with ful
know edge of Bracken’s history of skin cancer, mght well have
i ssued the policy w thout increasing the prem um According to
M AC s Underwiting CGuide, applicants who have been di agnosed with
“mal i gnant neopl asns” (such as the non-nelanoma basal cell and
squanous cel |l carci nomas renoved fromBracken), which do not exceed
2 centineters and which have not netastasized, receive a nedica

rating of “+0" —a rating that produces no additional prem um

The Underwriting Gui de specifies, however, that if the non-nel anoma
skin cancer exceeds 2 centineters, the application nust be denied
or assigned an extra prem umof $7.50 per $1000 of insurance for a
four year period if the tunor had been present “0 to 1 year ago.”

In support of its notion for summary judgnent, M AC produced
the pathology report of Billy \Walker, M D., Bracken’ s
der mapat hol ogi st, who tested a tissue specinmen from Bracken
measuring “5.6 cmin length and 1.8 cmin greatest wdth” |ess than
one year before Bracken’ s application. M AC contends that, based

on the size of this tissue specinen (not, we note, the size of the

YEnphasi s added.
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| esion), Bracken’s policy, if not declined outright, would have
incurred an increased prem um of $3500 for each of the first four
years of the policy. M AC substantiated its position wth the
testi nony of Charles Jones, MD., MAC s Vice President of Medical
Services, and George MCarthy, the wunderwiter on Bracken’'s
application, both of whommaintained that if Bracken had di scl osed
his prior skin cancers during the underwiting process, the conpany
woul d have, at the very |least, postponed issuance of the policy
until Bracken provided proof that he was cured. As this proof
woul d never have been forthcom ng because Bracken’'s cancer had
metastasized into his |lynph nodes by Septenber of 1993, clains

M AC, coverage woul d have been declined. 8

The Beneficiaries, however, presented particularized,
probative evidence to the contrary —evi dence that apparently was
di sregarded by the district court — which we conclude raises a
genui ne issue of fact. Qur conclusion is bolstered by the

know edge that MAC, not the Beneficiaries, nmust neet the
hei ghtened clear and convincing burden of proof. First, the

Beneficiaries presented the affidavit of Bracken’s dernatol ogi st,

8Br acken’ s application for insurance was underwritten by M AC
in June and July of 1993 and was ultimately issued in August of
1993. Bracken was diagnosed with cancer in his |ynph nodes on
Septenber 27, 1993, after the physical exam nation and nedical
checks had been conpl eted. Both parties dispute whether the
presence of cancer contributed to Bracken' s death. These
argunents, however, do not affect the materiality issue because
“there is no requirenent under Mssissippi law that the actual
cause of death be related to risks concealed by an insurance
applicant in order for the concealed facts to be material.”
Wesley, 919 F. Supp. at 234 (citing Golden Rule Ins. Co. .
Hopki ns, 788 F. Supp. 295, 303 (S.D. Mss. 1991)).
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Dr. Burrow, who stated that he had never renoved a |esion |arger
than 2 centineters from Bracken s skin. According to this
testi nony and t he unanbi guous | anguage in the Underwiting Quide,
Bracken clearly would not have received an increase in premum
based on the smaller size tunor.!® To buttress their position, the
Beneficiaries point out that even though Dr. Wl ker’s pathol ogy

report indicated that he had tested a ti ssue specinen i n excess of

5 centineters, he clarified this point in later testinony to the
effect that the size of the specinen “should not be interpreted to
mean the tunor was that size inasnuch as physicians often renove a
great deal nore tissue than tunor to nake certain the entire tunor
is renoved, and for cosnetic purposes.” At the summary judgnent
stage, neither we nor the district court can reconcile the
di fferences between Dr. Wal ker’ s pat hol ogy report and Dr. Burrow s
testinony, or ascertain whether the size of the tunor was greater
than 5 centineters or less than 2 centineters. And, this
determnation is critical when calculating a premumincrease, if

any, in Bracken' s policy. W therefore conclude that this

9Thi s conclusion was confirnmed by the Beneficiaries’ expert
underwiter, \Wal demar Luehl fing, who ventured that “MetLife would
not have increased M. Bracken's prem um or changed his rating
according to MetLife’'s Medical Underwiting Guide.” The district
court disregarded Luehlfing’s affidavit because it believed his
testinony was contrary to his opinion nade in deposition.
Luehl fing, however, stated in his deposition that he had been
unaware of M AC s underwiting guidelines at that tinme and thus was
unabl e to make a determ nation of an applicant’s prem um but that
he was able to express his opinion in the affidavit after being
aware of those guidelines. W do not perceive these statenents as
bei ng i nconsi stent or self-contradictory and t herefore consi der the
affidavit to be probative evidence at the summary j udgnent stage of
t hese proceedi ngs.
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conflicting —or at | east anbi guous —testinony raises issues of
material fact, which nust be resolved by atrier of fact, as to the
actual size of the tunor and the resulting effect that this would
have had on Bracken’s prem um

The Beneficiaries have also highlighted the testinony of

M AC s Vice President of Medical Services and desi gnated corporate

representative, Dr. Jones, who stated that M AC woul d assess “no
rati ng” —and therefore no prem umincrease —because of squanobus
cel l or basal cel l carcinomas that are renoved wthout

conplications and result in the patient’s being “cured’” of that
particul ar skin cancer. He further indicated in a letter to a
clainms reference advisor that because Bracken was not advised to
seek additional nedical attention after his skin lesions were
renoved, Bracken justifiably presuned that he was cured.? These
statenments, claimthe Beneficiaries, areindirect contradictionto
the size requirenents in the Underwiting GQuide and indicate that,
notw thstanding the words of the guidelines, M AC does not
automatically increase premuns for non-life-threatening, cured
skin cancers. The Beneficiaries note that had M AC contacted Dr.
Burrow bet ween June and August of 1993, when Bracken’'s application
was subm tted, considered, and ultimately accepted, he woul d have
confirmed that Bracken’s Jlast lesion was renoved wthout
conplications, and that he consi dered Bracken cured of that cancer.

This, the Beneficiaries submt, would have provided the proof

20Bracken’s lack of intentional deceit is not a defense,
however. See supra n. 12 and acconpanyi ng text.
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necessary to proceed with policy issuance. Accordingly, MAC m ght
well have proceeded to issue the policy wthout any premum
adj ust nent .

Despite Dr. Jones’s credentials and his designation by MAC as
its corporate witness, the district court discounted his testinony.
The court reasoned that Dr. Jones was not necessarily famliar with
all of the factors considered in the underwiting process and, when
he stated that Bracken believed he was cured, nade | egal
conclusions that the witness was never qualified to nake. W
disagree. At a mninum this testinony ellicits the presence of
arguabl e factual contradictions that nust be resolved by a fact
finder, an exercise proscribed at the summary j udgnent stage of the
case. Dr. Jones was designated by MAC as its corporate
representative to give depositiontestinony concerning underwiting
i ssues. Even though this was summary judgnent evidence, which is
not to be weighed or tested for credibility, the district court
proceeded to trivialize Dr. Jones’s conprehension of the
underwiting process, which M AC had designated hi mto present. If
the weight of the testinony of such a witness is to be di scounted,
t hough, it nmust be done by a finder of fact in a full-blown trial.

L1,
CONCLUSI ON

The Beneficiaries have adduced specific, probative facts to
support their side of the argunent whether know edge of Bracken’s
hi story of non-nel anoma skin cancer was material to the risk MAC

assuned when it chose to issue Bracken insurance w thout further
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prem um i ncrease. For exanple, the actual sizes of the tunors
renmoved fromBracken’s skin are not only uncl ear, but one of MAC s
own representatives has stated —on nore than one occasi on —t hat
if the lesion in fact had been renoved w thout conplications,
Bracken’ s policy woul d have been approved and i ssued as it was, and
for the sanme premum As our sunmary judgnent practice nmandates,
neither we nor the district court should purport to resolve
di sputes of this nature at this stage of the litigation; findings
involving material facts genuinely in dispute are reserved to the
finder of fact, whether judge or jury, at the trial stage of such
proceedi ngs. Accordingly, we reverse the district court’s grant of
summary judgnent in favor of MAC and remand for trial.

REVERSED and REMANDED.
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