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Appeals fromthe United States District Court for the
Southern District of M ssissippi

January 14, 1999
Before JOLLY, BARKSDALE, and BENAVI DES, Circuit Judges.

E. GRADY JOLLY, G rcuit Judge:



Dennis J. Krystek was an assi stant professor at the University
of Southern M ssissippi (“USM) who was denied tenure because he
failed to publish any scholarly work. He sued USM all eging
di scrim nation based on gender, arguing that wonen were held to a
| esser standard. A jury agreed and found that USMviolated Title
VIl of the Cvil R ghts Act of 1964 by denying him tenure. On
appeal, USM argues that (1) there was insufficient evidence to
support the jury’' s verdict and (2) Krystek failed to file a tinely
conplaint with the Equal Enploynent Opportunity Comm ssion
(“EECC"). Because we find the evidence insufficient to support a
jury verdict, we decline to address the second i ssue.

I

At USM full-tinme, tenure-track faculty nmenbers go through a
five- to seven-year review process before achieving tenure--an
expectation of continuing enploynent for an indefinite period. The
criteria for making tenure is set out in the Faculty Handbook
“sustained quality performance in the three university m ssions of
teachi ng, research or other creative activity, and service, wth
the expectation that the candidate will achieve a high level of
performance in two of these categories.” The second category,
research, essentially is a requirenent to publish scholarly work.
Al t hough USM s Col | ege of Liberal Arts Tenure and Pronotion Policy
lists a nunber of other research-rel ated endeavors for which tenure

candidates wll receive credit, at the top of the list are



“[ b] ooks, nonographs, chapters, essays, revi ews and ot her scholarly
work published by reputable journals, scholarly presses, and
publishing houses that accept works only after rigorous
pr of essional review.”

During the probationary period for tenure, the candidate
recei ves annual evaluations, a third year conprehensive review, a
fifth year review that wusually coincides with a review for
pronotion to associate professor, and, if necessary, a subsequent
sixth or seventh year review. |f a candidate is not awarded tenure
by the seventh year, the eighth year is the last year of the
candi date’ s enpl oynent contract.

Dennis Krystek was hired by the political science departnent
at USM as a visiting assistant professor in 1988. In 1989, when
hi s one-year appoi ntnent expired, he was hired into a tenure-track
position, as an assistant professor in that departnent. In 1991,
he postponed his third year review. His evaluation for that year
noted that he needed to devote nore tinme to research. In 1992,
Krystek received his third year review In the interim he had

publ i shed a short, six-page article in the Louisiana Bar Journal.

Although the article was treated as a promsing sign, his
eval uation neverthel ess stressed his need to publish articles in
order to receive tenure. In 1993, his evaluation again noted that
he needed to work on publishing and that publishing should be a

priority for him In 1994, he published another six-page article



Wi th the Loui siana Bar Journal. He still had not published a full -

I ength article or any of the other types of scholarly works |listed
in the College O Liberal Arts Tenure and Pronotion Policy.

In October 1994, he applied for tenure and pronotion to
associ ate professor. For a candidate in Krystek’s departnent, the
application is first reviewed by the candidate’s tenured
departnental faculty, then by the Coll ege Advisory Commttee, the
Dean of the College, the University Advisory Conmttee, and jointly
by the Vice President for Academi c Affairs and the Vice President
for Research and Pl anni ng. Recomendati ons are nade by each party
that reviews the application and those recommendations and the
candidate’s dossier are ultimately reviewed by the President. |If
the President believes the candidate nerits tenure, he nakes that
recommendation to the Board. If the Board agrees, tenure and
pronotion are awarded.

In Krystek’s case, the departnent reconmended himfor tenure
but not for pronotion. The negative recommendation was based
solely upon Krystek’s failure to publish scholarly work. Because
hi s departnent was concerned that his application for tenure would
not be treated favorably at the higher levels of review, the
departnment obtained perm ssion fromUSMto give Krystek a two-year
extension on his tenure-track so that he could inprove his

publication record.



Krystek chose not to take advantage of the two-year period to
publish any significant scholarly work. Instead, a year later, in
Cct ober of 1995, Krystek resubmtted his application although he
had published only one piece, a two-page co-authored article in a
USM public rel ati ons nagazine. At that tinme, in his entire career
at USM indeed in his entire academ c career, Krystek had published
only two works that even he clainmed net the requirenent of being
published in “reputabl e journal s, scholarly presses, and publi shing
houses that accept works only after rigorous professional review”

Those two articles were both six-page articles in the Loui siana Bar

Journal. One article had twenty footnotes, the other sixteen.

When Krystek reapplied for tenure after only a year, and
w t hout having published a full-length article, the departnental
faculty recommended agai nst both tenure and pronotion. Every other
person who subsequently reviewed Krystek's application voted
agai nst both tenure and pronotion with the exception of two of the
five nenbers of the Coll ege Advisory Conmttee, who recommended hi m
for tenure. The President ultinmately denied Krystek both pronotion
and tenure.

At sone point during the process of Krystek’s review, Krystek
becane convinced that the departnent had an ulterior notive for
i nposi ng publishing requirenents on him Krystek cane to believe
that the requirenents were being inposed on himin order to deny

hi m tenure because of his gender. The only potential evidence



Krystek had to support his belief was a conment nade by the interim
dean of his departnent, Jerold Waltmn. Because this comment
provides the basis for Krystek’s conplaint, it is necessary to
determ ne the evidentiary val ue of this coment given the situation
in which it was nade. W consider this comment in context of al
of the testinony at trial, but viewed in a |ight nost favorable to
Kryst ek.

Krystek went up for tenure in 1994 and his departnent voted
for tenure but against pronotion. At that point, two of his
supporters were the dean of the departnent, Ron Marquardt, and the
interimdean, Waltman. Both voted in favor of Krystek for tenure,
t hough bot h were concerned about his publishing record. Because of
their concern over Krystek’s publishing record and the result of
the vote, Walt man and Marquardt nmet with Krystek to di scuss ways to
i nprove his chance for tenure. It was at this neeting that Waltman
and Marquardt suggested that Krystek take a two-year extension to
publish nore articles. At the neeting, Marquardt al so recomended
that Krystek not teach over the summer but instead devote his tinme
towiting. Krystek ultimately declined to pursue this suggestion.
Finally, Marquardt and Waltman both offered to proofread any of
Krystek’ s work and Marquardt offered to do what he could to assi st
Krystek in getting work published.

At this neeting, Krystek conplained that another assistant

prof essor, Kathanne G eene, had gotten tenure.



At trial, Krystek testified that Waltman responded, “That’'s a
pr obl em There are different standards for nales and fenales.”
Krystek further stated that Dr. Marquardt said nothing in response
to this cooment and that the conversation then turned to another
topi c. At trial, Waltman admtted to naking a comment to that
effect, but was uncl ear about whether he nmade that comment at the
meeting with Marquardt or at sone other tinme. Waltnman did renmenber
Krystek conpl ai ning about Greene. He testified that he recalled
trying to redirect the conversation toward what Krystek needed to
do to get tenure. At trial, his explanation for the remark was
that he was expressing a general belief that nen and wonen are
treated differently, not a belief about Krystek’s treatnent inthis
case.

Marquardt testified that he has no recollection of such a
coment being made in his presence. When Margaurdt and Wal t man
di scovered that Krystek had nade cl ai ns about di scrimnation on the
basis of gender, both abstained fromparticipating in any further
enpl oynent decisions with respect to Krystek.

Based on WAl tman’s comment, Krystek concluded that two fenal e
menbers of the faculty were treated nore favorably than he was. He
bel i eves that Gail Lucas, who was not on tenure-track, was not held
to the sane requirenents that he was. He also believes that
Greene, an assistant professor on tenure-track, was held to a | ower

standard regarding her research. Greene had had a full-length



article accepted for publication at the tine she was granted
tenure, but she had not published any full-length articles while an
assi stant professor at USM Before working at USM however, G eene
publ i shed her doctoral thesis as a book.
I

On March 31, 1995, Krystek filed a charge of discrimnation
wth the EECC, alleging that he was denied pronotion and tenure
because of his gender. On QOctober 31, 1995, the EEOC issued its
notice of aright to sue. On January 25, 1996, Krystek filed suit
in Mssissippi state court, alleging a violation of Title VII of
the Gvil R ghts Act of 1964, as anended, 42 U S. C. 8§ 2000e, et
seq. USMrenoved to federal district court. However, it was not
until October 8, 1996, that the President of USM finalized USM s
decision not to pronote or tenure Krystek. The case was tried
before a judge and jury in May of 1997.

At the conclusion of USMs case, USM noved for a judgnent as
a matter of law. The court denied the notion. USM renewed the
noti on before the case was submtted to the jury. Again, the court
deni ed the notion.

After deliberation, the jury returned the follow ng verdict:

Question No. 1: Do you find by a preponderance that

plaintiff’s gender was a notivating factor in the

decision of the defendant to termnate the plaintiff?

Yes: Question No. 2: Do you find by a preponderance of

the evidence that the defendant, University of Southern
M ssi ssi ppi, woul d have nade t he sane enpl oynent deci si on



concerning the plaintiff even if unlawful notive, nanely
plaintiff’s gender, was not present? Answer: No.
Question No. 3: Wat anmount of noney, if any, if

paid now in cash, would adequately conpensate the

plaintiff? Answer in dollars and cents for danages, if

any, or answer “None.” Answer: None.
The court ordered USM to reinstate Krystek to the position of
assistant professor and enjoined USM from making enploynent
deci sions regardi ng Krystek on the basis of his gender. USM noved
for judgnent as a matter of |aw and again the court denied USM s
motion. USMthen filed a tinely appeal.

11

The issue before us is whether the district court erred in

refusing to grant USMs Rule 50 notion for judgnent as a matter of

| aw. We review such a decision under the standards set forth in

Boei ng Co. v. Shipman, 411 F.2d 365 (5th Gr. 1969), and adopted by

Rhodes v. Guiberson G| Tools, 75 F.3d 989 (5th Gr. 1996), in the

context of enploynent discrimnation cases:

Under Boeing, “[t]here nmust be a conflict in substanti al
evidence to create a jury question.” Subst ant i al
evidence is defined as “evidence of such quality and
wei ght that reasonable and fair mnded nen in the
exercise of inpartial judgnent mght reach different

concl usions.” Consequently, “[a] nere scintilla of
evidence is insufficient to present a question for the
jury.” Even if the evidence is nore than a scintilla,

"Boei ng assunes that sone evidence may exi st to support
a position which is yet so overwhel ned by contrary proof
as to yield to a directed verdict."

ld. at 993 (citations omtted).



Under Title VII, it is unlawful “for an enployer . . . to fail
or refuse to hire or to discharge any individual, or otherwse to
discrimnate against any individual wth respect to his
conpensation, ternms, conditions, or privileges of enploynent,
because of such individual's race, color, religion, sex, or
national origin.” 42 U S. C. 8§ 2000e-2(a)(1l). Krystek presents two
argunents to support his claimthat USMdi scri m nated agai nst him
First, Krystek argues that Waltman’s comments anount to evi dence of
direct discrimnation--that the coments in and of thenselves
anount to evidence that the decision to deny tenure was notivated
by gender. Second, Krystek argues that the disparate treatnment he
received from USM when conpared to that received by Lucas and
G eene, denonstrates that the decision was notivated by gender.

A

Krystek’s first argunent can be dism ssed as a matter of |aw
Under our well established case law, the nost that Waltman's
coment can anmount to is a stray remark in the workpl ace. W

addressed this issue in Brown v. CSC Logic, Inc., 82 F.3d 651 (5th

Cr. 1996), where we noted that, in order for coments in the
wor kpl ace to provide sufficient evidence of discrimnation, they
must be “1) related [to the protected class of persons of which the
plaintiff is a nmenber]; 2) proximate in tinme to the term nations;

3) made by an individual wth authority over the enploynent

10



decision at issue; and 4) related to the enploynent decision at
issue.” 1d. at 655.

There is no dispute that Waltman’s coments were nade two
years prior to the actual decision to deny Krystek tenure. Nor is
there any di spute over the fact that Waltman did not participate in
the ultinmate decision to deny Krystek tenure. Finally, Waltman's
remar ks represent only his perception of how tenure decisions were
being made at that time. There is no evidence in the record that
VWaltman actually sought to enforce a different standard for nen
rat her than wonen, |let alone that he exercised undue influence on
others at USM to do so. | ndeed, there is no evidence, despite
adequat e di scovery, that such a policy or practice was ever applied
at the university, beyond the allegations specifically cited in
Krystek’ s individual case. Barring such evidence, Waltman's
coments nust be regarded as stray remarks. In this case, Waltnman
was far renoved fromthe final decision to grant tenure--a decision
that involved votes from twenty different nenbers of USM
Waltman’s comments are not probative evidence that the school’s
decision in Krystek’s case was notivated by gender.

B

Krystek’s second argunent--that he received disparate

treatnent--requires a closer consideration of the jury’s role as

fact-finder in Title VII cases. In St. Mary's Honor Center V.

Hi cks, 509 U S. 502 (1993), the Suprene Court addressed the issue

11



of assessing a notion for judgnent as a matter of lawin the |ight

of the burden-shifting framework set forth in MDonnell Douglas

Corp. v. Geen, 411 U S. 792 (1973). The court stated that: “The

fact finder's disbelief of the reasons put forward by the defendant
(particularly if disbelief is acconpanied by a suspicion of
mendacity) may, together with the el enents of the prima facie case,

suffice to showintentional discrimnation. Thus, rejection of the

defendant's proffered reasons wll permt the trier of fact to
infer the ultimate fact of intentional discrimnation.” Hi cks, 509
U S at 511.

In Rhodes, we stated that, in an enploynent discrimnation
case, in order for the plaintiff to prevail, the evidence taken as

a whole nust “(1) create[] a fact issue as to whether each of the
enpl oyer's stated reasons was what actually notivated the enpl oyer
and (2) create[] a reasonable inference that . . . [the plaintiff’s
menbership in a protected class] was a determ native factor in the
actions of which plaintiff conplains.” Rhodes, 75 F.3d at 994.
The district court nmust therefore grant a notion for judgnent as a
matter of law “if the evidence put forth by the plaintiff to
establish the prima facie case and to rebut the enpl oyer's reasons
is not substantial.” |d.

W therefore review the jury's fact-finding role, and the
judge’s denial of USMs Rule 50 notion, to determne if substanti al

evi dence supports Krystek’s clains that he was denied tenure

12



because he was a mal e and that USM s stated reason for denying him
tenure is pretextual. Wen considering the evidence in support of
Krystek’s clains, “we view all the evidence in the |ight nost
favorable to the verdict.” 1d. at 995 (citing Boeing, 441 F. 2d at
374).
|V

In the case at hand, there is neither substantial evidence to
rebut USMs stated reason for denying tenure nor substantial
evidence to support a finding that Krystek’s denial of tenure was
nmoti vated by his gender.

In Tanik v. Southern Methodist University, 116 F.3d 775 (5th

Cr. 1997), we recently set forth the necessary elenents for
establishing that a denial of tenure anounts to discrimnation

“The plaintiff must showthat: (1) he belongs to a protected group,
(2) he was qualified for tenure, and (3) he was denied tenure in
circunstances permtting an inference of discrimnation.” 1d. at
775. In the context of a Rule 50 notion, if a university can show
that any evidence of gender discrimnation, “viewed against the
background of the university’'s evidence, is inadequate to produce
an evidentiary conflict strong enough to survive a Rule 50 attack,”
the university is entitled to a verdict inits favor. Travis v.

Board of Regents of the University of Texas System 122 F.3d 259,

264 (5th Cr. 1997). In this case, the evidence as a whol e, viewed

inalight nost favorable to the verdict, sinply does not establish

13



either that Krystek was qualified for tenure or that Krystek was
denied tenure in circunstances that permt an inference of
di scrim nation.

The evidence Krystek marshals to his cause is sinply not
substantial enough to permt an inference of discrimnation.
Krystek argues that he was qualified for tenure, but the evidence
clearly indicates that Krystek failed to neet an established USM
tenure requirenent: publishing scholarly work in “reputable
journals, scholarly presses, and publishing houses that accept
works only after rigorous professional review”

Krystek cannot point to a single tenured faculty nenber who
has not published scholarly work. Krystek also clains that his two
publications neet the requirenent of having published scholarly
wor ks “by reputable journals, scholarly presses, and publishing
houses that accept works only after rigorous professional review”
However, even in a light nost favorable to the verdict, there can
be no argunent that a six-page article containing mnimal citation
to other scholarly work neets this requirement. 1In fact, Krystek
admtted in his testinony that the articles were not peer-revi ewed
articles.

Krystek could still establish that he was treated differently
from wonen in his departnent, thereby calling into question the
validity of the tenure qualification. However, there is no

evidence that Krystek was treated differently from fenale

14



tenure-track assistant professors. Krystek cannot point to a
single simlarly situated assistant professor who was awarded
tenure despite not publishing scholarly work.

Krystek points to the fact that Lucas, a nontenure-track
teacher, was not required to publish. However, this fact is
irrelevant as Lucas was not simlarly situated to Krystek. See,

e.qg, N eto v. L&H Packing Co., 108 F.3d 621, 623 (5th Cr. 1997)

(holding that plaintiff's disparate treatnent case fails where
plaintiff conpared his treatnent to anot her enpl oyee but coul d not
show t hat ot her enpl oyee was simlarly situated). Lucas was not on
tenure-track and therefore ineligible for the benefits that tenure
confers on faculty nenbers. Furthernore, there is nothing in the
record to indicate that Krystek sought and was denied a position
simlar to Lucas’s.

Krystek also points to G eene as an exanple of an assistant
prof essor who was not required to publish during her tine at USM
G eene, however, actually had published a book prior to teaching at
USM Krystek argues that G eene’s book was her dissertation, and
that his dissertation was available in a bound volune also. The
record, however, clearly indicates that although his dissertation
was turned into a bound volunme, it was never published by a
publ i shi ng house that subjected his work to professional review

The record is equally clear that G eene’ s book was.

15



There can be no substantial evidence permtting an inference
of discrimnation when there is no evidence of disparate treatnent
and no direct evidence of discrimnation. |In this case, Krystek
could not produce a fenmale professor who was treated differently
than he was. For the reasons stated above, the plaintiff’s attenpt
to characterize Waltman’s remarks as direct evidence of
discrimnation also fail. Even when viewed in a light nost
favorable to the verdict, the evidence sinply does not permt a
reasonable inference that Krystek’s gender was a determ native
factor in USMs decision to deny tenure.

Krystek was repeatedly encouraged to publish a full-length
article. He was apparently either unwilling or unable to do so.
There is no evidence that his colleagues did not face simlar
pressures intheir efforts to attain tenured positions nor is there
any evidence that, having failed to neet this requirenent, fenale
assi stant professors were nonet hel ess granted tenure. The evi dence
in this case therefore sinply does not anmpbunt to the kind of
“evidence of such quality and weight that reasonable and fair
mnded nen in the exercise of inpartial judgnent mght reach
di fferent conclusions.” Boeing, 411 F.2d at 374.

We accord great deference to a jury's finding of facts.
Nevert hel ess, when confronted with a case like this one where the
evi dence sinply does not support the jury’ s findings but rather the

position of the losing party, the court nust grant judgnent as a

16



matter of law in favor of that party. Title VII is designed to
ensure that persons of different gender are treated equally.
Where, as here, an assistant professor has been treated equal ly and
has been held to the sane standards applied to every other tenure-
track faculty nenber at the university, he may not seek refuge
under Title VIl sinply because he is unable or unwilling to neet
the m nimumrequirenents for tenure.
\%

Qur holding in Rhodes requires judgnent as a matter of |aw
when “the evidence put forth by the plaintiff to establish the
prima facie case and to rebut the enployer's reasons is not
substantial .” Rhodes, 75 F.3d at 994. The evidence in this case,
even in a light nost favorable to the jury verdict, establishes
that Krystek’s denial of tenure was not notivated by his gender but
instead by Krystek’s inability to publish scholarly work. W
therefore hold that the district court erred in denying USM s Rul e
50 notion. Because we conclude that there was insufficient
evidence to support a jury verdict in Krystek’s favor, we decline
to address USM s argunent that Krystek failed to tinely file an
EECC conpl ai nt .

For the foregoing reasons, the district court’s judgnment is

REVERSED and
REMANDED for entry of judgnent for the defendant.
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