UNI TED STATES COURT OF APPEALS
FIFTH CCRCU T

No. 97-60437

(Summary Cal endar)

GECRCGE DUNBAR PREW TT, JR, in his own right
and on behalf of his mnor son, RA P., Ex
Rel ator State of M ssi ssippi,

Pl ai ntiff-Appellant,

ver sus

CITY OF GREENVILLE, M SSISSIPPI; MKE MOORE,
M ssi ssi ppi Attorney General,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi

Decenber 4, 1998
Before EMLIO M GARZA, DeMOSS, and BENAVIDES, G rcuit Judges.
EMLIOM GARZA, Crcuit Judge:

Ceorge Dunbar Prewitt, Jr., appeals the district court’s order
directing himto retain counsel or suffer dismssal of this suit
W t hout prejudice. W dismss tw of the i ssues he raises for |ack
of appellate jurisdiction and affirmas to the one matter we can

revi ew.

Prewitt, an attorney, brought nunmerous |lawsuits pro se in the



United States District Court for the Northern District of
M ssissippi (“Northern District”). In response, Judge Nei
Bi ggers, Jr., entered a sanctions order, “endorsed by all nenbers
of the court, [that] barr[ed] . . . Prewitt . . . fromfiling any
new actions in . . . [the Northern District] wthout obtaining
prior court approval.”! W affirmed. See Prewitt v. Al exander,
No. 96-60220 (5th Cr. 1997) (per curian) (unpublished opinion).

Prewitt filed this civil action pro se in state court after
Judge Biggers entered the sanctions order. The Cty of Geenville
and Attorney General More renoved to the Northern District.
Eventually, the case arrived on Judge Biggers’ docket. Judge
Bi ggers then entered an order announcing that he would dismss
W thout prejudice if Prewitt failed to retain counsel withinthirty
days. 2

Prewitt appeal ed Judge Biggers’ |atest order.® In his appeal,
he called for remand to state court based on a failure to plead

standing in the notice of renoval and the El eventh Anmendnent. He

1 We disagree with Prewitt that his right of access to federal court

was “pernmanently forecl osed” by the sanctions order. Cf. Martin v. Scott, _
F.3d __, _ n.2, 1998 W 650992, at *2 n.2 (5th Cr. 1998) (rejecting the
contention that the screening procedure established in 28 US C § 1915A
restricts the constitutional right of access to federal court).

2 Prewitt apparently neither triedtolearn about the sanctions order’s
i npact on this case nor attenpted to conply with the sanctions order during the
five nonths or so that passed between renoval and the entry of Judge Biggers’
or der.

8 Intheir brief, Geenville and Mbore report that this “case has not
been di sm ssed” and that “[t]he record does not reflect any advocate has entered
an appearance” on Prewitt’s behal f.
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al so contended that the renoval violated his right of access to
M ssissippi’s courts. Finally, he maintained that forcing himto
hire an attorney to avert dism ssal was an affront to his right to
sel f-representation.

W initially consider our jurisdiction to hear Prewitt’s
appeal . Prewitt bears the burden of establishing appellate
jurisdiction. See Gonzalez v. Texas Enpl oynent Commin, 563 F.2d
776, 777 (5th Cr. 1977). He asserts that the collateral order
doctrine provides us with jurisdiction. Under the collateral order
doctrine, we nmay exercise jurisdiction over “appeals of non-final
judgnents ‘that are conclusive, that resolve inportant questions
conpletely separate fromthe nerits, and that would render such
i nportant questions effectively unreviewable on appeal from final
judgrment in the underlying action.””* Carter v. Fenner, 136 F.3d
1000, 1004 n.7 (5th Cr. 1998).

Prewitt’s jurisdictional argunent partly succeeds. W are
persuaded that his charge of a denial of the right to proceed pro

se cones within the collateral order doctrine. See Devi ne v.

4 In his initial brief, Prewitt identifies the collateral order

doctrine as the basis for appellate jurisdiction. However, in his reply brief,
he offers further jurisdictional bases. He contends that Judge Bi ggers’ order
is subject to appellate reviewas a nodification of aninjunction. See 28 U S.C
8§ 1292(a)(1). He also posits that Judge Biggers’ order was immediately
appeal abl e as a final order because it disbarred himunconditionally. See id.
8§ 1291. W refuse to consider these additional jurisdictional argunents because
Prewitt was obliged under Federal Rule of Appellate Procedure 28 to state the
basis for appellate jurisdiction in his initial brief. See FED. R AprP. P.
28(a)(2). But cf. 16A CHARLES ALAN WRI GHT ET AL., FEDERAL PRACTI CE AND PROCEDURE 8§ 2974. 3
(2d ed. 1996) (recognizing that an argunent relating to subject natter
jurisdiction may be raised for the first tine in areply brief).
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| ndi an R ver County Sch. Bd., 121 F.3d 576, 578-81 (11th G r. 1997)
(holding denial of notion to proceed pro se to fall within the
collateral order doctrine); C E Pope Equity Trust v. United
States, 818 F.2d 696, 697 (9th Cr. 1987) (deemng a claimof a
violation of the right to self-representation to cone wthin the
col lateral order doctrine); OReilly v. New York Tines Co., 692
F.2d 863, 866-67 (2d Cr. 1982) (finding denial of notion to
proceed pro se appeal able under the collateral order doctrine);
15B CHARLES ALAN WRI GHT ET AL., FEDERAL PRACTI CE AND PROCEDURE, 8§ 3914.21 (2d
ed. 1992) (supporting application of the collateral order doctrine
to denials of notions to proceed pro se). W, however, cannot say
the sane as to the other two i ssues Prewitt raises. Prewitt offers
no discussion to support finding the collateral order doctrine
applicable to his challenges to the renoval’s propriety. See FED.
R App. P. 28(a)(2) (requiring nore than a bare statenent on the
basis of appellate jurisdiction in the appellant’s initial brief);
see also 16A WRGHT ET AL., supra (describing the statenent of
appellate jurisdiction in the appellant’s initial brief as
“el aborate”). As to the claimthat the renoval interfered with the
right of access to state court, the decision on which Prewtt
relies, Newman v. Gaddick, 696 F.2d 796, 800 (1ith Cr. 1983),
holds the collateral order doctrine to enconpass orders denying
press access to ongoing litigation; Newran evinces silence as to

whet her or not orders infringing on the right of access to state
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court may be appeal ed under the coll ateral order doctrine.

W now turn to the nmerits of the issue over which we have
jurisdiction. Prewitt maintains that conditioning the prosecution
of this case on himretaining a |lawer, as Judge Biggers did,
contravened his right to proceed pro se under the M ssissippi
Constitution. Article 3, Section 25, of +the M ssissippi
Constitution provides: “No person shall be debarred from
prosecuting or defending any civil cause for or against him or
herself, before any tribunal in the state, by himor herself, or
counsel, or both.” Mss. ConsT. art. 3, 8 25; see also Bullard v.
Morris, 547 So.2d 789, 790 (M ss. 1989) (“[I]t is w thout question
that the M ssissippi Constitution permts a person to represent
himsel f, pro se, inacivil proceeding.”). In Prewitt’s view, this
state constitutional guarantee precluded restricting his federal
right to proceed pro se in a renoved case, such as this one. See
28 U S.C 81654 (“In all courts of the United States the parties
may pl ead and conduct their own cases personally or by counsel as,
by the rul es of such courts, respectively, are permtted to manage
and conduct causes therein.”).

W find no nerit to Prewitt’s argunent. The right to self-
representation under the M ssissippi Constitution | oses effect upon
a suit’s renoval to federal court. See G anny Goose Foods, Inc. v.
Br ot herhood of Teansters & Auto Truck Drivers Local No. 70 of

Al aneda County, 415 U.S. 423, 437, 94 S. C. 1113, 1123, 39 L. Ed.
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2d 435, _ (1974) (“[Qnce a case has been renoved to federa
court, it is settled that federal rather than state | aw governs the
future course of proceedings . . . .”"). W, therefore, find that
Judge Biggers’ order did not deprive Prewitt of his right to self-
representati on under the M ssissippi Constitution.

We hold that the order directing Prewitt to retain counsel or
suffer dism ssal without prejudice did not violate the right of a
civil litigant under the M ssissippi Constitution to proceed pro
se. Accordingly, we AFFIRM Judge Biggers’ order. W DISMSS al

ot her questions presented by Prewitt for lack of jurisdiction.



