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JERRY EE. SMTH, G rcuit Judge:

This is a consolidated challenge to the nost recent attenpt of
the Federal Comrunications Comm ssion ("FCC') to inplenent pro-
visions of the landmark 1996 Tel ecommunications Act (the “Act”).?
Petitioners, joined by nunerous intervenors, challenge several
aspects of the FCC s Universal Service Oder (the “Order”) inple-
menting the provisions of the Act codified at 47 U S.C. § 254. W
grant the petition for reviewin part, deny it in part, affirmin

part, reverse in part, and remand in part.

| . BACKGROUND.
A, THe 1996 ACT AND THE UNIVERSAL SERVI CE ORDER.

Begi nning with the passage of the Conmunications Act of 1934
(the "1934 Act"), Congress has made universal service a basic goal
of tel ecomunications regul ation. As Section 1 of the 1934 Act
stated, the FCC was created

[f]or the purpose of regulating interstate and foreign

commerce i n conmuni cation by wre and radi o so as to nmake

avai l able, so far as possible, to all the people of the

United States, wi thout discrimnation on the basis of
race, color, religion, national origin, or sex, a rapid,

! Tel ecommuni cations Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (to be
codified as anended in scattered sections of title 47, United States Code).
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efficient, Nation-wde, and world-wde wire and radio

comuni cation service wth adequate facilities at

reasonabl e charges
47 U. S.C. 8 151 (as anmended).

Armed with this statutory mandate, the FCC historically has
focused on increasing the availability of reasonably priced, basic
t el ephone service via the landline tel ecomunications network.?2
Rat her than relying on market forces al one, the agency has used a
conbination of inplicit and explicit subsidies to achieve its goal
of greater tel ephone subscribership. Explicit subsidies provide
carriers or individuals wth specific grants that can be used to
pay for or reduce the charges for tel ephone service. This formof
subsi dy includes using revenues fromline charges on end-users to
subsi di ze high-cost service directly and to support the Lifeline
Assi stance program for | owinconme subscribers.

Inplicit subsidies are nore conplicated and involve the
mani pul ati on of rates for sone custoners to subsidize nore afford-
able rates for others. For exanple, the regulators nmay require the
carrier to charge “above-cost” rates to | owcost, profitable urban
custoners to offer the “belowcost” rates to expensive

unprofitable rural custoners.

2 |'n econom ¢ terns, universal service prograns are justified as a way to
address a “narket failure.” Wile the carriers have little incentive to expand
the tel ecomunications infrastructure into areas of |ow popul ation density or
geographi c isolation, each individual user of the network benefits from the
great est possi bl e nunber of users. See Eli M Noam WII Universal Service and
Common Carriage Survive the Tel ecommuni cations Act of 19967, 97 Coum L. Rewv.
955, 958-59 (1997).



For obvious reasons, this system of inplicit subsidies can
work well only under regulated conditions. In a conpetitive en-
vironnment, a carrier that tries to subsidize belowcost rates to
rural custonmers with above-cost rates to urban custoners is wvul-
nerable to a conpetitor that offers at-cost rates to urban cus-
toners. Because opening | ocal tel ephone markets to conpetition is
a principal objective of the Act, Congress recognized that the
uni versal service systemof inplicit subsidies would have to be re-
exam ned.

To attain the goal of |ocal conpetition while preserving
uni versal service, Congress directed the FCCto repl ace the patch-
work of explicit and inplicit subsidies with “specific, predictable
and sufficient Federal and State nmechani snms to preserve and advance
uni versal service.” 47 U.S. C. § 254(b)(5). Congress also speci -
fied new universal service support for schools, libraries, and
rural health care providers. See 47 U.S.C. § 254(h). It then
directed the FCC to define such a system and to establish a
tinmetable for inplenentation within fifteen nonths of the passage
of the Act.

The Federal -State Joint Board (the “Joint Board”), created by
the Act to coordinate federal and state regulatory interests
i ssued two recommendations on how to inplenent the universal

service provisions.® The FCC net the statutory deadline when it

3 The first Recommended Decision was issued on Novenmber 8, 1996
(continued...)



i ssued the Order on May 8, 1997.4 Since that tine, the agency has
i ssued seven reconsi deration orders (the | ast one on May 28, 1999)
and has nmade two reports to Congress regarding the Order.

The FCC designated a set of core services eligible for
uni versal service support, proposed a nechanism for supporting
those services, and established a tinetable for inplenentation
See Order 11 21-42. Pursuant to the Act, the agency devel oped
rules for nodifying the existing system of support for high-cost
service areas and created new support prograns for schools,

libraries, and health care facilities.

1. H G+ CoST SUPPORT.
The FCC s plans for changing the high-cost support system
required it to resolve a nunber of conplicated issues, including
(1) what nethodology to use for calculating high-cost support;

(2) how to allocate costs between the states and the federa

(...continued)
(12 FCC Rcd 87 (1996)), the second Recommended Deci si on on Novenber 25, 1998 (13
FCC Rcd 24744 (1998)).

4 Congress al so directed that the FCC establish rules to achieve the | ocal
conpetition goals of the Act within six nonths of the Act’s enactment. The
agency nmet this deadline when it issued the Local Conpetition Order on August 8,
1996. Alnost all parts of this order were affirned by the Suprene Court. See
AT&T v. lowa Wils. Bd., 119 S. C. 721 (1999).

On the sane day it issued the Order, the FCC rel eased the Access Charge
Order. Access charges are the charges assessed between | ocal exchange conpani es
(LEC s) and interexchange conpanies (IXCs) for the use of one network by
callers fromthe other network. Challenges to this order were al so consol i dat ed
before the Eighth Grcuit. See Southwestern Bell Tel. Co. v. FCC, 153 F.3d 523
(8th Cir. 1998).



governnent; (3) which carriers should be required to contribute to
t he support system and (4) when to i npl enent the hi gh-cost support
program The agency resol ved the question of howto cal culate the
proper anount of high-cost support by accepting the Joint Board’' s
second recommendation to identify areas where the forward-| ooking
cost of service exceeds a cost-based benchmark and to provi de extra
support to any state that cannot mai nt ai n reasonabl e
conparability.® See Second Recommended Decision f 19; Seventh
Report and Order 61 n. 157.

Most inmportantly, the FCC deci ded to use the “forward-| ooking”
costs to calculate the relevant costs of a carrier serving a given
geographical area. |In other words, to encourage carriers to act
efficiently, the agency woul d base its cal cul ation on the costs an
efficient carrier would incur (rather than the costs the i ncunbent

carriers historically have incurred).?®

> This methodol ogy i s a departure fromthe revenue-based national benchmark
proposed in the Order. The revenue-based benchmark was chal | enged for including
di scretionary revenues inits calculation and for its nationw de scope. Because
of the revisions proposed by the Joint Board s Second Recommended Deci sion, we
now consi der those chal |l enges to the prior revenue-based net hodol ogy noot. See
infra part I11.A 1.b.

% The agency made a deci sion to provide only 25%of the funds for high-cost
support, leaving the state comm ssions (“the states”) to provide the rest of the
funds. According to the FCC, the states traditionally have provided a majority
of universal service support, and if the agency were to fund all the high-cost
support, it woul d overconpensate carriers. Mreover, the FCCclains that the 25%
figure approximates the costs that historically have been assigned to the
interstate jurisdiction. See Oder { 201.

The Joint Board, however, recommended that the FCC scrap the 25% 75%
division of responsibility in favor of a nore flexible plan of allocation. See
Second Reconmended Decision 1 4-5, 41-46. The FCC accepted the Joint Board s
reconmendati on and elimnated the 25/ 75 rul e on May 27, 1999, thereby nooting the

(continued...)



The FCC devel oped rul es for determ ning which carriers should
be required to contribute to the interstate universal service
support system and how their contributions should be cal cul at ed.
It decided to require all telecomunications carriers and certain
non-tel econmuni cations carriers to contribute in proportion to
their share of end-user teleconmunications revenues. See Order
19 39-42. The agency determned that to reduce the burden on
i ndi vidual carriers’ prices, the carriers' contribution base should
be as broad as possible. See Oder § 783. Therefore, the agency
required contributing carrierstoinclude their international tele-
comuni cations revenues in their contribution base and rejected
clains by certain carriers,’” which do not receive direct subsidies
from the support program seeking an exenption from nmaking any
contributions. See Oder { 805.

Finally, the FCC adopted a tinetable for inplenenting its
hi gh- cost support plan. Because it has not yet devel oped an accu-
rate assessnent of forward-I|ooking costs, it delayed i npl enentati on

of its support program for non-rural carriers until January 1,

(...continued)
issue for this court. See infra part Ill.A l1l.c. See also Seventh Report and
Oder § 3 (“We explicitly reconsider and repudi ate any suggestion in the First
Report and Order that federal support should be linmted to 25 percent of the
di f ference between the benchmark and forward-1ooking cost estinates . )

These carriers include wreless service providers of paging and
comercial nobile radio service ("CVRS"). The FCC al so rejected a clai mby CVRS
provi ders seeki ng an exenption fromnaki ng contributions to state support funds.

7
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2000.8 Additionally, because the agency believes it will take even
| onger to devel op accurate forward-I|ooking cost nodels for rural
carriers, it delayed the i nplenentation of its new support plan for
rural carriers to “no sooner than January 1, 2001." See Order
1 204.

During this delay in inplenentation, the FCC decided that
carriers will continue to receive support at the |evels generated
by existing universal support prograns. According to the agency,
this gradual, phased-in plan for inplenenting its new high-cost
support systemneets the Act’s requirenent of a “specific tinetable

for conpletion.” See 47 U.S.C. § 254(a)(2).

2. SCHOOLS AND LI BRARI ES.

Pursuant to 8 254(h), the FCC adopted rul es inplenenting new
progranms for schools, libraries, and health care facilities, in
particular by providing universal service support for internet
access and internal connections in schools and Ilibraries. See
Order § 436. The agency decided that any entity, including non-
tel ecommuni cations carriers, that provides internet access or
internal connections to schools and libraries will receive uni-
versal service support. See Order § 594.

To fund the new § 254(h) prograns, the FCC accepted the Joint

8 In the original order, the FCC had pl anned i npl enentation by January 1,
1999. This date was delayed until July 1, 1999, and again to January 1, 2000.
See Seventh Report and Order { 5.



Board’s recommendation to assess the interstate and intrastate
revenues of providers of interstate telecomunications service.
See Order § 808. Because nmany states do not already have simlar
support prograns for schools and libraries, the agency justified
its inclusion of intrastate revenues as necessary to ensure

adequate funding for 8§ 254(h) prograns.

B. CHALLENGES TO THE ORDER

On Septenber 5, 1997, petitioner Celpage Inc. filed a notion
in this court to stay the Oder. W denied that notion on
Cctober 16, 1997, and rejected a simlar notion by various rural
t el ephone conpani es on Decenber 31, 1997. Their petitions, along
wth challenges to the Oder by other petitioners, were
consolidated in this court.

There are two sets of challenges to the O der. The first
regards the FCCs plan for replacing the current mxture of
explicit and inplicit subsidies with an explicit universal service
support system for high-cost areas. On both statutory and con-
stitutional grounds, petitioners attack (1) the nethodol ogy for
cal cul ating support under the plan; (2) the allocation of funding
responsibilities between the FCC and the states; and (3) the
agency’ s restrictions on howcarriers can recover universal service
costs.

O her petitioners attack the FCC s high-cost support plan as



an encr oachnment on state authority over intrastate
t el ecommuni cati ons regul ation because it restricts state
eligibility requirenents and inposes a “no disconnect” rule for
| ow-i nconme tel ephone subscribers. Petitioners also challenge, for
| ack of specificity and for failing to delay inplenentation of the
pl an for sone rural carriers, the FCC s tinetable for inplenenting
the new universal service plan. Addi tionally, petitioners
chal l enge the FCC s system for assessing contributions, arguing
that it inproperly includes CVRS providers and unfairly assesses
carriers on the basis of their international and interstate
revenues.

The second set of challenges regards the FCC s proposal for
i npl enenting 8 254(h) prograns supporting schools, l|ibraries, and
health care providers. Petitioners claim that the FCC i nper-
m ssi bly expanded the scope of § 254(h) support to include the
provi sion of internet access and internal connections. Moreover,
they attack the FCC s statutory authority to provide such support
to non-tel ecommuni cations providers.

Addi tional ly, petitioners charge that the agency encroached on
state authority to i npl enent state support prograns for schools and
libraries and fail ed to desi gnate which tel ecommuni cati ons servi ces
wll receive 8§ 254(h) support. They also argue that the FCC
exceeded its statutory authority by requiring subsidies for toll-
free telephone calls to internet service providers by non-rura
health care providers. Finally, they attack the FCC s § 254(h)
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contribution system because it assesses both the intrastate and
interstate revenues of carriers.?®

W affirm nost of the FCCs decisions regarding its
i npl enment ati on of the high-cost support system concl uding, for the
nmost part, that the Oder violates neither the statutory
requi renents nor the Constitution. W remand for further
consi deration, however, as to the FCCs decision to assess
contributions from carriers based on both international and
interstate revenues. W also reverse (1) the requirenent that
| LEC s recover their contributions fromaccess charges and (2) the
bl anket prohibition on additional state eligibility requirenents
for carriers receiving high-cost support.

On jurisdictional grounds, we reverse the rule prohibiting
| ocal telephone service providers from disconnecting | owincone
subscri bers. W also conclude that the agency exceeded its juris-
dictional authority when it assessed contributions for 8§ 254(h)
“schools and |ibraries” prograns based on the conbined intrastate

and interstate revenues of interstate tel econmuni cati ons providers

% The FCC al so determined that it could require carriers to contribute,
based on both interstate and intrastate revenues, to high-cost support as well
as § 254(h) support. But for policy reasons, it decided to assess contributions
on bothinterstate and i ntrastate revenues for support of 8 254(h) prograns only.
It maintains, however, that it may inpose simlar assessnments for high-cost
support as well. See Seventh Report and Order {9 87-90.

W review the states’ challenge to the FCC s claim of jurisdictional
authority over intrastate rates in the context of its actions regardi ng support
of the 8 254(h) prograns, but we also discuss its inplications for FCC
jurisdictional authority for support of high-cost prograns. See infra, part
[11.B.5.
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and when it asserted its jurisdictional authority to do the sanme on

behal f of high-cost support.

| |. STANDARD OF REVI EW

When deci di ng whether the FCC has the statutory authority to
adopt the rules included in the Order, we review the agency’ s in-
terpretation under Chevron U S A, Inc. v. Natural Resources De-
fense Council, Inc., 467 U. S. 837 (1984), by first decidi ng whet her
“Congress has directly spoken to the precise question at issue,”
id. at 842. If so, we “give effect to the unanbi guously expressed
intent of Congress.” 1d. at 842-43. |In this situation, we reverse
an agency’'s interpretation if it does not conformto the plain
meani ng of the statute. This level of review is often called
“Chevron step-one” review.

Where the statute is silent or anbiguous, however, “the
question for the court is whether the agency’s answer is based on
a perm ssible construction of the statute.” Id. at 843. W nmay
reverse the agency’s construction of an anbiguous or silent
provision only if we find it “arbitrary, capricious or manifestly
contrary to the statute.” |d. at 844. That is to say, we wll
sustain an agency interpretation of an anbi guous statute if the
interpretation “is based on a perm ssible construction of the
statute.” 1d. at 843. W refer to this nore deferential |evel of

review as “Chevron step-tw” review

12



The Adm ni strative Procedure Act (“APA’) al so authorizes us to
reverse an agency’s action if it acted arbitrarily or capriciously
in adopting its interpretation by failing to give a reasonable
explanation for how it reached its decision. See 5 U S . C. 8§ 706
(2) (A (1994); see also Harris v. United States, 19 F. 3d 1090 (5th
Cr. 1994). “Arbitrary and capricious” review under the APA
differs from Chevron step-two review, because it focuses on the
reasonability of the agency’s deci si on-nmaki ng processes rather than
on the reasonability of its interpretation. 10

Finally, we do not give the FCC s actions the usual deference
when reviewing a potential violation of a constitutional right.
“The intent of Congress in 5 U S.C. 8§ 706(2)(B) was that courts
shoul d nake an independent assessnent of a citizen's claim of
constitutional right when review ng agency decision-naking.”

Porter v. Califano, 592 F.2d 770, 780 (5th G r. 1979).

10 see Arent v. Shalala, 70 F.3d 610, 614-16 (D.C. Cir. 1995); see al so Gary
Lawson, Qutcone, Procedure and Process: Agency Duti es of Expl anation for Legal Con-
clusions, 48 RutcersL. Rev. 313 (1996). We recogni ze the difference between Chevron
step-two reviewand the APA' s arbitrary and capricious reviewis not al ways obvi ous.
I ndeed, the di fferent standards of revi ewoverl ap, because both require arevi ew ng
court to deci de whet her the agency actionis “manifestly contrary to the statute”
(Chevron) or “otherwi se not inaccordance withlaw.” (APA). See Arent, 70 F. 3d at
615 & n. 6.
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[11. ANALYSIS.
A, H G+ COST SUPPORT.
1. METHODOLOGY FOR CALCULATI NG SUPPORT FOR Hi G+ COST AREAS.
a. FORWARD- LOKI NG COsT- OF- SERVI CE METHODOLOGY
GIE and Sout hwestern Bell (collectively “GIE’) and the FCC
engage in a fairly conplex economc debate over the nerits of
cal cul ati ng costs using the forward-|ooking cost nodels based on

the “l east cost, nost efficient” carrier.' Because i ncunbent | ocal

' As an initial matter, the FCC asks us to disnmiss all challenges to its
net hodol ogy for cal cul ati ng hi gh-cost support, claimnng that such chal |l enges are
not ripe in light of the Joint Board s Second Recommended Deci sion. The Joint
Board advi sed t he agency to nake substantial revisions in the high-cost support
net hodol ogy, including the elimnation of the 25% 75% di vi si on between federa
and state contributions and the nodification of the revenue benchmark used to
cal cul ate high-cost support. The FCC accepted these recomendati ons, and we
di sm ss chall enges to those issues as noot. See infra parts I11.A 1.b and c.

But the FCC did not nodify other portions of the Order, including its use
of forward-1ooking cost nobdels. See Seventh Report and Order § 48. W agree
with GIE that the nere exi stence of a Joint Board recomendati on does not permt
the FCC to block all judicial review of its high-cost methodol ogy, especially
after the agency has issued its order inplenenting these recomendati ons.

The Suprene Court has consistently endorsed judicial reviewof final agency
actions. “Although . . . the FCCregulation could properly be characterized as
a statenent only of intentions, the Court held that 'such regul ations have the
force of | awbefore their sanctions are i nvoked as well as after. Wen, as here,
they are promul gated by order of the Conmi ssion and the expected conformity to
t hem causes injury cogni zable by a court of equity, they are appropriately the
subj ect of attack . . . .'" Abbott Lab. v. Gardner, 387 U S. 136, 150 (1967)
(quoting Colunbia Broadcasting Sys. v. United States, 316 U S. 407, 418-19
(1942)).

Addi tionally, we consider four factors when evaluating a claimof |ack of
ri peness in the adm nistrative context: (1) whether the i ssues are purely | egal
(2) whether the issues are based on a final agency action; (3) whether the
controversy has a direct and i nmedi ate i npact on the plaintiff; and (4) whether
the litigation will expedite, rather than delay or inpede, effective enforcenent
by the agency. See Dresser Indus. v. United States, 596 F.2d 1231, 1235 (5th
Cr. 1979). To find a case ripe, we require the party bringing the challenge
(here, GIE) to establish all four factors in seeking judicial review See
Merchants Fast Mdtor Lines, Inc. v. Interstate Commerce Commin, 5 F.3d 911, 920
(5th Gir. 1993).

(continued...)
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exchange carriers (“ILEC s”) such as GIE wll receive their
subsi di es, under the new system based on the difference between
the costs of providing service to a high-cost region and the
revenue that could be derived from that service, GIE fears that
using the costs of a hypothetical nost-efficient carrier wll
significantly reduce the anmount of universal service support it

recei ves.

i . STATUTORY | NTERPRETATI ON.
The question, of course, is not whether it is good policy for

the FCC to use such cost nodel s, 2 but whet her the decision to adopt

(...continued)

The FCC does not claimthat the i ssues presented are not purely |l egal, and
we have al ready expl ai ned why, under Abbott Laboratories, the Order renains a
final agency action. There is no indication that the petitioners are currently
unaf fected by the legal force of the Oder. Finally, we agree with GTE that
because the FCC has had anple tinme (three years) and opportunity to i npl enent the
Order, judicial guidance on the legality of the Oder will not delay or inpede
the agency’s ability to carry out its statutory duties.

12 GTE refers us to Justice Brandeis’s dissent (joined by Justice Hol mes)
in Mssouri ex rel. Southwestern Bell Tel. Co. v. Public Serv. Commin, 262 U.S.
276 (1922), criticizing use of “fair value” (another version of forward-Iooking
cost nodels) in ratenmaking. GIE notes that Justice Breyer has endorsed Justice
Brandeis's criticisns. Evenin his separate opinionin lowa Uilities, however,
Justice Breyer did not advocate that the Court prohibit the FCC from adopting
f orward-1 ooki ng cost nodels. See lowa UWilities, 119 S. C&. at 752 (Breyer, J.,
concurring in part and dissenting in part) (“These exanpl es do not show that the
FCC s rules are thensel ves unreasonabl e”).

Most inportantly, the Brandeis criticism of “fair value” has never
reflected the view of a mgjority of the Court, which on several occasions has
declined to adopt Justice Brandeis's views on this question. See Federal Power
Comin v. Texaco Inc., 417 U. S. 380 (1974); Federal Power Conmi n v. Hope Natural
Gas Co., 320 U. S. 591 (1944). Instead, the Court consistently has refused to
“designat[e] [] a single theory of ratemaking [that] would unnecessarily
foreclose alternatives which could benefit both consumers and investors.”
Duguesne Light Co. v. Barasch, 488 U S. 299, 316 (1989).

(continued...)
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t hi s net hodol ogy confornms to the plain|anguage of the statute. |f
the | anguage is anbi guous, we nust then ask whether the use of
forward-| ooking cost nodels is reasonable given the terns of the
statute and the deference the FCC nust be afforded under Chevron.
Additionally, we nust consider whether the agency's actions in
reaching its decision are “arbitrary and capri ci ous” under the APA
See 5 U.S.C. § 706(2)(A).

We concl ude that the plain |anguage i s anbi guous as to whet her
the FCC s cost nodels are permtted. W then decide that under
Chevron step-two, the FCC s forward-|ooking cost nodels are au-
thorized under their reasonable interpretations of the statutory
| anguage. Finally, we do not conclude that the FCC acted in a
“arbitrary and capricious” manner in reaching its decision to adopt
f orwar d- | ooki ng cost nodel s.

GTE argues that the nethodol ogy violates the *“equitable and
nondi scrim natory” | anguage in 8 254(b)(4). W disagree wwth GIE s
claimthat the plain |anguage of 8§ 254(b)(4) prohibits the FCC from
adopting its nethodol ogy.

The section of the statute that GIE relies on represents one
of seven principles identified by the statute as the basis for the

agency’s universal service policies. Rat her than setting up

(...continued)

In fact, the Court has explicitly sustained sinmlar cost nodels not based
on historical costs. See Mbil QI Exploration & Producing Southeast |Inc. v.
United Distrib. Cos., 498 U.S. 211, 224-25 n.5 (1991) (indicating that simlar
non- hi storical based cost nodel was not arbitrary, capricious, or nanifestly
contrary to the statute at issue.).
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specific <conditions or requirenents, 8 254(b) reflects a
Congressional intent to delegate these difficult policy choices to
agency discretion: “The Joint Board and the Conm ssion shall base
policies for the preservation and advancenent of universal service
on the followng principles . . . .” (Enphasis added.) 47 U S.C.
8§ 254(b).

Mor eover, the FCC has of fered reasonabl e expl anati ons for how
its use of the forward-|ooking cost nobdels cannot be characteri zed
as inequitable and discrimnatory. For instance, the FCC points
out that all carriers, including interexchange carriers (“IXC s”)
such as AT&T and MCl, are subject to the sanme cost net hodol ogy and
must nove toward the sanme efficient cost level to maxim ze the
benefits of universal service support.

The term “sufficient” appears in 8§ 254(e), and the plain
| anguage of 8§ 254(e) nmakes sufficiency of universal service support
a direct statutory command rather than a statenent of one of
several principles. Still, we do not find that the use of the
single word “sufficient,” even in the | anguage of conmand, denobn-
strat es Congress’s unanbi guous i ntent regardi ng t he forward-| ooki ng
cost nodel s. W therefore review under Chevron step-two and
concl ude that the agency has offered reasonable justifications for
its adoption of the “nost efficient” nethodol ogy.

The FCC points to cases i n which agenci es have adopted sim | ar

17



net hodol ogi es t o encourage conpetition.® |t also argues that noth-
ing in the statute defines “sufficient” to nean that universa
service support nust equal the actual costs incurred by |LEC s.
These reasons suffice to survive the reasonabl eness requirenent of
Chevron step-two.

To be sure, the FCC s reason for adopting this nethodology is
not just to preserve universal service. Rather, it is also trying
to encourage |ocal conpetition by setting the cost nobdels at the
“nost efficient” level so that carriers wll have the incentive to
i nprove operations. As long as it can reasonably argue that the
met hodol ogy wi || provide sufficient support for universal service,
however, it is free, under the deference we afford it under Chevron
step-two, to adopt a nethodology that serves its other goal of

encouragi ng | ocal conpetition.

ii. “ARBITRARY AND CAPRI Cl OQUS. ”

Arguing that the FCC has departed from its own stated
met hodol ogy, GIE charges the agency with “arbitrary and capri ci ous”
actions under the APA See 5 U S . C 8§ 706(2)(A). The APA's
“arbitrary and capricious” standard of review is narrow and

requires only a finding that the agency “articulate[d] a rational

13 See, e.g., West Tex. Uil. Co. v. Burlington NNR R, Docket No. 41191
(Surface Transp. Bd. May 3, 1996), aff’d sub nom Burlington NR R v. Surface
Transp. Bd., 114 F.3d 206, 213 (D.C. Cir. 1997) (sustaining, as reasonable,
agency application of “stand alone cost constraints” based on rates that a
hypot hetical carrier would have to charge to earn a reasonable return).
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relati onship between the facts found and the choice made.” Harris
v. United States, 19 F.3d 1090, 1096 (5th Cr. 1994).

GTE points out that while the agency has wedded itself to the
“nost efficient” carrier cost nethodol ogy, it used current depre-
ciation schedules to develop its nodels for projecting forward-
| ooki ng costs. These schedul es are not based on the actual costs
of the current regulated system but, GIE contends, have been
artificially deflated by state regulators so that |local carriers
recover less than they would in a real, conpetitive market. Using
these artificially-deflated schedules in the cost nodel s
di sadvant ages the | LEC s, because they will not be able to recover
their capital costs as they would if free fromregul ation.

Actually, the FCC has departed from its general “npst
efficient” nethodol ogy by nmaeking a nunber of adjustnents to its
cost nodel. For instance, instead of assum ng the “nost efficient”
wre center locations in its cost nodels, the agency sinply mde
cal cul ations based on whatever wire centers already exist. See
Order § 251(1). This allowance actually benefits the | LEC s.

Wil e GTE argues that the FCC s failure to adhere tightly to
its “nost efficient” nethodology fails the “arbitrary and
capricious” test, that test, properly understood, is far |ess
onerous. |f the FCC s departures fromits nethodol ogy “articul ate

a rational relationship,” we will not apply the “arbitrary and

caprici ous” renedy.
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The FCC seeks to mtigate the effect of the “nost efficient”
met hodol ogy by accounting for wire centers that already exist.
Additionally, and contrary to GIE s assertions, the agency is
prescribing a range within which the depreciation schedul es nust
fall, rather than sinply adopting the schedul es that al ready exi st.
For the tinme being, the FCC will rely on the actual depreciation
schedul es, because it does not see a prospect of significant
conpetition in the near future in the high-cost markets. See O der
1 250(5). Moreover, the agency has commtted itself to re-
prescribe the range for these schedul es every three years. See id.
1 250(5) n.662. These reasons establish enough of a “rational
relationship” wth facts presented for the forward-| ooking cost

net hodol ogy to pass the APA's arbitrary and capricious test.!

b. MeTHODOLOGY FOR CALCULATI NG THE REVENUE BENCHVARK.
GTE chal | enged t he i ncl usi on of revenues from®“di scretionary”

services in the revenue benchmark used to conpare costs and

14 GTE claims that inplenenting the forward-|ooking cost nethodol ogy will
force ILECs to operate at a loss, and this constitutes an unconstitutional
t aki ng under Brooks-Scanlon. GIE s claimhas no nerit; it has not shown that a
taki ng has occurred or that any taking will be permanent or woul d be so serious
as to be considered “confiscatory.” See Duquesne, 488 U. S. at 314. (“[Aln
ot herwi se reasonabl e rate is not subject to constitutional attack by questi oning
the theoretical consistency of the nmethod that produced it.”).

Unli ke the situation in Brooks-Scanlon, the circunstance here is that the
regulatory entity setting the rules, the FCC, is not requiring the ILECs to
remain open or to charge low rates, thereby forcing them to operate at a
permanent | oss. See Continental Airlines v. Dole, 784 F.2d 1245, 1251 (5th Gr.
1986) (di stingui shing Brooks-Scanl on where agency required | oss-maki ng operati on
for alimted time only).
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revenues for the purposes of universal service support. The Joint
Board, however, recently proposed elimnating the entire revenue
benchmark in favor of a single national cost benchmark. See Second
Recommended Decision 9 41-50. The FCC accepted this
reconmendat i on. See Seventh Report and Oder § 61 (“[We
reconsider and reject the determnation in the First Report and
Order that federal support for rate conparability should be
determ ned using a revenue-based benchmark.”).! This decision
moots GIE's challenge to the inclusion of discretionary revenues,
because no revenues wll be wused in the calculation of the
benchmar k. ©

A case becones noot if (1) there is no reasonabl e expectation
that the alleged violation will recur and (2) interimrelief or
events have conpletely and irrevocably eradicated the effects of

the alleged violation. County of Los Angeles v. Davis, 440 U S

15 Vernont has filed a petition for review of the Seventh Report and Order
inthe District of Colunbia Grcuit. See No. 99-1243 (D.C. Cir.). Pursuant to
28 U.S.C. § 2349(a), it thereby has vested that court with exclusive jurisdiction
to reviewthe Seventh Report and Order. Unless the District of Colunbia Crcuit
transfers the petition to this court pursuant to 28 U.S.C. 8§ 2112(a), we |ack
jurisdiction to consider the order on its merits.

We still retain jurisdiction to the extent that the new order changes or
affects the Order that is the subject of this consolidated proceeding. As we
explain below, the FCC's repudiation of its revenue benchmarks and the 25%
al l ocation noot the petitioners’ challenges for purposes of this appeal. Peti-
tioners, however, are not precluded, by our dismssal in this proceeding, from
filing appeal s of the new cost-based benchnmark and t he new al | ocati on net hodol ogy
i n anot her proceedi ng.

16 Mot ness goes to the heart of our jurisdiction under Article Il of the
Constitution. Therefore, we nmust consider nootness even if the parties do not
raiseit, because “resolution of this questionis essential if federal courts are
to function within their constitutional spheres of authority.” North Carolina
v. Rice, 404 U S. 244, 245 (1971).
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625, 631 (1979).1 The FCC s new approach eradicates any possible
ef fect of discretionary revenues on the |evels of the petitioners’
uni versal service support.® W therefore dismss, as noot, GIE s
chall enge to the use of discretionary revenues in the high-cost
support benchnar K.

GIE al so chall enged the FCC s use of a national benchmark for
pur poses of revenue cal cul ati ons. Because GIE s chal | enge focused

on the problens of a national revenue benchmark, the FCC s elim

7 Even if these conditions are net, there are at |east three exceptions
to the nootness doctrine. First, courts may assert jurisdictionif the officia
action being challenged is capable of “repetition, yet evading review " See
Nader v. Vol pe, 475 F.2d 916, 917 (D.C. Cir. 1973). Second, courts also have
adj udi cated ot herwi se noot issues if the defendant has voluntarily ceased the
chal l enged activity to avoid judicial resolution and there is a reasonable
possibility that the challenged conduct w Il resune. See @Qulth v. Kangas
951 F.2d 1504, 1507-08 (9th Cr. 1991) (refusing to hold voluntary cessation of
prison library restrictions noot in light of long history of policy). Finally,
courts have avoi ded nootness where the nooted issue still has collateral or
future consequences. See Super Tire Eng’'g Co. v. MCorckle, 416 U S. 115, 122
(1974) (refusing to noot enpl oyer’s challenge to state benefits for strikers even
t hough stri ke had ended, because issue would affect enployer’s future rel ations
with union).

Only the first and second exceptions are arguably applicable to the FCC s
new order, and we do not think either exception applies. The “repetition”
exception will not apply unless there is a reasonabl e expectation that the sane
litigant will again be subjected to the same action. See DeFunis v. (Qdegaard
416 U.S. 312, 315-17 (1974) (nooting student’s | awsuit because he wi |l graduate
regardl ess of outcone of litigation). The second exception requires a show ng
that the chall enged conduct will resune. There is little basis for suggesting
that the FCC, after a long and torturous process involving a recommendation from
the Joint Board and nonths of deliberation, will reverse itself on the question
of revenue benchmarks.

18 Reconsi deration of agency actions by the inplenenting agency can noot
i ssues ot herwi se subject to judicial review because the review ng court can no
| onger grant effective relief. See, e.g., Center for Science in the Pub.
Interest v. Regan, 727 F.2d 1161, 1164 (D.C. Cr. 1984) (holding that a change
in position of Departnment of Treasury regarding | abeling of al coholic beverages
noot ed federal appeal); see also 15 JAveS W MoorRe, MooRE' S FEDERAL PRACTICE § 101. 96,
at 101-179 (3d ed. 1998) (“[A] parallel proceeding in another forum and []
resolution of that controversy in that forumw |l noot the issues presented in
the federal action. . . . regardl ess of whether or not that parallel forumis an
admi ni strative proceeding.”).
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ination of the revenue benchmark al so noots its challenge to the
nati onal benchmark.

GIE s basic attack on the national revenue benchmark is that
| LEC s operating in states with bel ow average revenues wll be
systematically underconpensated by a universal service support
system based on a national revenue benchmark. But none of these
argunents necessarily applies to a cost-based nati onal benchnark. 1°
| ndeed, the FCC adopted the cost-based national benchmark because
it agreed that “revenues may not accurately reflect the |evel of
need for support to enable reasonably conparable rates because
states have varying rate-setting nethods and goal s.” Sevent h Report
and Order  62.

Because t he subject matter of GIE s appeal SSa nati onal revenue
benchmar kSSno | onger has any |egal force, “[a]lny further judicial
pronouncenents . . . would be purely advisory.” See Center for
Science in the Public Interest, 727 F.2d at 1164. “We cannot
assune jurisdiction to decide a case on the ground that it is the
sane case as one presented to us, when it is admtted that it is
not and when it presents different issues.” ld. at 1166 n.6

(enphasi s added). Therefore, we also dismss, as noot, the

19 Accord Center for Science in the Pub. Interest, 727 F.2d at 1164 (“Most
of the issues presented in these appeals are not necessarily pertinent to
exanm nation of the second [administrative action] and may wel |l prove irrel evant
in that context.”).
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chal l enges to the FCC s national revenue benchmark. ?°

C. LI M TING THE FEDERAL IMECHANI SM TO TWENTY- FI VE PERCENT OF
UNI VERSAL SERVI CE COSTS.

The third step in the FCCs nethodology for «calculating
support to high-cost, non-rural areas allocates 25%of the funding
responsibility to the agency, leaving 75% to be provided by the
st at es. In other words, only 25% of the overall funds for the
explicit universal support program for high-cost areas wll be
provided fromthe funds collected frominterstate tel ephone calls;

the rest nust be provided by the states, usually through charges on

20 aur concl usion regardi ng noot ness does not conflict with Natural Re-
sour ces Defense Council v. EPA, 489 F.2d 390 (5th Gr. 1974), in which we refused
to nmoot a challenge to the EPA's approval of GCeorgia’s Cean Air Act
i mpl ement ation plan despite the EPA's |ater decision to withdraw its approval.
Because the EPA's reasons for w thdrawing approval showed that it still
fundanental |y disagreed with the petitioners’ interpretation of the Clean Ar
Act’s requirenents, we asserted jurisdiction.

In this case, the FCC s new order not only alters, but explicitly re-
pudi ates, the reasoning behind its use of revenues in cal culating the benchnark
Al'l of the petitioners’ challenges to the benchnmark cal cul ati ons focused on the
unreliability or unfairness of such revenue-based cal cul ations. By elimnating
t he use of revenues, the petitioners and the FCC no | onger fundanental | y di sagree
on the problens that revenues cause in calculating the benchmark for high-cost
support.

Thus, Natural Resources Defense Council does not conflict with the
reasoning of Center for Science in the Public Interest, 727 F.2d at 1166, in
whi ch the court nooted a challenge after the Treasury had inplenented a new,
super sedi ng regul ati on contai ni ng di fferent reasoni ng and substantive provi sions
different fromthe challenged regulation. |In both cases, the courts analyzed
whet her the intervening agency action represented a substantive shift in an
agency’'s interpretation of its statutory duties.
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intrastate service. Certain states,? GIE, and Kansas and Ver nont 22
chal l enged this allocation on statutory grounds. Speci fically,
they question the 25% rule for failing to provide “sufficient”
support under 8§ 254(e). Kansas and Vernont also challenged the
FCC s 25%al | ocati on decision for |ack of notice and for failing to
ensure reasonabl e conparability between rural and urban rates.

As in the case of argunents agai nst the revenue benchmark, we
do not consider these chal |l enges, because the FCC has accepted the
Joint Board's recommendation to scrap the 25% 75% rule.?® The

Sevent h Report and Order proposes a new net hodol ogy that places “no
artificial limts on the anbunt of federal support that is avail-
able” when a state <cannot by itself nmaintain reasonable
conparability. Seventh Report and Order f 34. This new franework
is “a different regulation, containing on its face reasoning not

previously articulated by the agency as its policy.” Center for

Science in the Pub. Interest, 727 F.2d at 1166. Therefore, we

21 Nine state commi ssionsSSfrom Texas, California, Florida, lowa, Louisi-
ana, New York, Nevada, Pennsylvania, and Sout h Dakot aSShave presented a joint
appeal, and we refer to themas “the states.”

22 The state conmi ssions of Kansas and Vernont filed a separate appeal .
Al t hough both Kansas and Vernont challenge the 25% allocation, only Vernont
nmaintains its challenge to the FCCs transitional support rules for rural
carriers. See infra part Il1l1.A 6.c.i.

23 see Seventh Report and Order § 3 (“We explicitly reconsider and repudiate
any suggestioninthe First Report and Order that federal support should belimted
to 25 percent of the difference between the benchmark and t he f orwar d-1 ooki ng cost
estimates. . . .").
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dismiss the challenges by all of the petitioners as noot.?*

d. PROPERLY CONSULTI NG W TH THE JO NT BOARD
BEFORE AVENDI NG JURI SDI CTI ONAL SEPARATI ONS RULES.

GTE rai ses an adm ni strative procedural objectionto the FCC s
adoption of new jurisdictional separations rules? that propose to
end existing high-cost fund support for non-rural carriers on
January 1, 1999.2%¢ |nstead of arguing that the new rule is arbi-
trary and capricious, GIE clains that the agency failed properly to
refer the matter to the Joint Board, in violation of 47 US.C
8§ 410(c), which states that “[t] he Comm ssion shall refer any pro-
ceeding regarding the jurisdictional separation of common carrier
property and expenses between interstate and i ntrastate operations

to a Federal -State Joint Board.”

The FCC responds that it did make a general referral to the

Joint Board in March 1996 and that the Joint Board subsequently

24 Vernont invites us to review the Seventh Report and Oder’s

interpretation of reasonable conparability in the context of that recent order’s
revi sed approach to al l ocating costs between the different states and between t he
state and federal funds. To the extent that Vernont’'s “reasonabl e conparability”
arguments were based on a challenge to the 25% allocation, we dismss its
arguments as noot. To the extent its argunents focused on the alleged failure
of the FCC to articulate a definition of “reasonable conparability,” we woul d
have to exam ne the nerits of the Seventh Report and Order. As we explained

supra n. 16, we cannot review the nerits of that order, because we |lack juris-
diction over the nerits of the newallocation nethodol ogy until it is transferred
to this court by the District of Colunbia Circuit.

25 “Begi nning January 1, 1999, non-rural carriers shall no | onger receive

support pursuant to this [program.” 47 CF. R § 36.601(c).

26 This inplementation date has now been del ayed until January 1, 2000.
See Seventh Report and Order { 5.
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recommended t hat t he agency repl ace t he exi sting support nechani sns
for non-rural carriers with a new universal service system The
plan to replace the existing support nechanism the FCC argues,
requires a change in the nethod of jurisdictional separation, and
by recomendi ng the plan, the Joint Board had al ready consi dered
the jurisdictional effects.?’

GTE and t he FCC di sagree on the | evel of specificity needed to
fulfill the Joint Board consultation requirenment of 8§ 410(c). GIE
argues that sinply identifying the broad subject of universa
service reformdid not raise the issue of altering the systemthat
is used to shift costs in many high-cost areas to the interstate
jurisdiction. In particular, GIE contends that the Joint Board
failed to consider the amounts of the fund allocation between the
interstate and intrastate jurisdictions whenit considered the plan
to inplenent a new support nechani sm

Al t hough the FCC does not have to raise every possi bl e detai
inits referral to the Joint Board, it nust show that the Joint
Board was aware of the effects on the jurisdictional separations
rules of replacing the existing high-cost support system The

plain |anguage of the statute shows that any shift in the

27 Jurisdictional separations rules are part of a process whereby it “may
be determ ned what portion of an asset is enployed to produce or deliver

interstate as opposed to intrastate service.” Louisiana Pub. Serv. Comrin v.
FCC, 476 U. S. 355, 356 (1986). Section 410(c) requires the FCCto consult the
Joint Board, but it does not “dictate how costs nust be recovered . . . .” See
National Ass'n of Regulatory Wil. Commrs v. FCC, 737 F.2d 1095, 1112 n.19

(D.C. Gir. 1984).
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allocation of jurisdictional responsibility lies at the heart of
8§ 410(c)’ s consultation requirenent.

The Joint Board was aware that replacing the existing high-
cost support system will affect the jurisdictional separations
rules. This is shown by the fact, for instance, that the Joint
Board nmade a detailed discussion of the current jurisdictiona
separations rules, acknow edging that they “currently assign 25
percent of each LEC s |loop costs to the interstate jurisdiction.”
See First Recommended Decision Y 188.

I n di scussing the cooments submtted by affected parties, the
Joi nt Board recognized that the jurisdictional separations rules
are part of the old regine of “enbedded” or “historical” costs.
See id. T 207. Thus, the Joint Board does seemto recognize that
the jurisdictional separations rules are part of the old *“enbedded
cost” system and were developed in the context of allocating the
actual costs of devel oping the |ocal and I ong-di stance networKks.
By recomending replacing the historical cost system with a
forward-| ooking “nost efficient” cost nodel, the Joint Board nust
have consi dered that the jurisdictional separations rules no |l onger
would apply in the sanme way. Al t hough no detailed discussion
appears in the First Recomended Decision, the Joint Board' s
recognition that the jurisdictional separations rules would be

affected by adopting a new cost nodel fulfills 8§ 410(c)’s
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consul tation requirenent. 28

2. ELI@BILITY REQU REMENTS FOR CARRI ERS
SEEKI NG UNI VERSAL SERVI CE SUPPORT.

The states and i ntervenor Sout hwestern Bell (“SBC’') chall enge
the FCC s reading of the Act’s provisions governing eligibility
requi renents for carriers seeking universal service support. In
general, they question the agency's interpretation of 8§ 214(e) as
too narrow and restrictive of the ability of state conm ssions to
set their own criteria and exercise their own discretion over a

carrier’s eligibility.

a. LIMTING THE CRITERI A THAT STATE COW SSI ONS
May Consl DER WHEN ASSESSI NG A CARRIER' S ELI GBI LI TY.

Section 214(e) governs the designation of carriers eligibleto
recei ve federal universal service support. Section 214(e)(1)(A

and (B) set out the eligibility requirenents, and 8§ 214(e)(2)?%°

28 The FCC did not arbitrarily and capriciously fail to explain the reason
for its anendnent of rule 36.601(c). It stated that the new universal service
nechani smwi || replace the old high-cost fund subsidies and that the change will
occur on January 1, 1999 (later extended to July 1, 1999 and then to January 1,
2000) . The agency's general explanations of the effect of the new support
nechani sm provi de enough of a reason to survive GIE s attack.

2% The subsection reads:

A State conm ssion shall upon its own notion or upon request
desi gnate a comon carrier that neets the requi renments of paragraph (1)
as an eligibletelecomunications carrier for aservice area desi gnat ed
by the State commi ssion. Upon request and consistent with the public
i nterest, conveni ence, and necessity, the State comi ssion may, inthe
case of an area served by a rural tel ephone conpany, and shall, inthe
case of all other areas, designate nore than one common carrier as an
eligible telecomruni cations carrier for a service area desi gnat ed by

(continued...)
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governs the designation of eligible carriers by state conm ssi ons.

In the Order, the FCC interpreted 8§ 214(e)(2) in this way.
Wth limted exceptions for rural areas, a state comm ssion has no
di scretion when assessing a carrier’s eligibility for federal sup-
port. If a carrier satisfies the terns of § 214(e)(1l), a state
comm ssion nust designate it as eligible. Thus, the FCCrul ed that
a state commssion may not inpose additional eligibility
requi renents on a carrier seeking universal service support in non-
rural service areas. See Order § 135. The agency does permt the
states to inpose service quality obligations on local carriers if
those obligations are unrelated to a carrier’s eligibility to
recei ve federal universal service support. According to the FCC,
this interpretation “gives effect to the unanbi guously expressed
intent of Congress.” See Chevron, 467 U.S. at 842-43.

The states and SBC offer two |lines of attack. First, they
argue that the plain | anguage of 8§ 214(e)(2) does not support the
FCC s blanket prohibition on additional state eligibility
requi renents. Second, they say that the FCC exceeded its
jurisdictional authority, in violation of 47 U S. C. 8§ 152(b), by
purporting to interfere wwth the states’ regulation of intrastate

service. Because we conclude that the agency erred in prohibiting

(...continued)
a State commi ssion, solong as each additi onal requesting carrier neets
the requirenents of paragraph (1). Before designating an additional
eligible tel ecommunications carrier for an area served by a rural
t el ephone conpany, the State commissionshall findthat the designation
is in the public interest.
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the states frominposing additional eligibility requirenents, we do
not reach the states’ jurisdictional challenges.

On the plain language front, the states argue that 8§ 214(e)(2)
does not unanbi guously prohibit themfromregulating carriers re-
ceiving federal wuniversal support. Specifically, they contend
that Congress did not nean to prohibit the states from i nposing
service quality standards on eligible carriers. According to the
states, the | anguage on which the FCCreliesSS“[a] State Comm ssion
shall upon its own notion or upon request designate a common
carrier that neets the requirenents of paragraph (1) as an eligible
t el ecomruni cations carrier”SSdoes not expressly circunscribe state
authority to add additional eligibility requirenents.

The agency's best hope for express authority for its action
rests on the statute’s use of the word “shall” in 8§ 214(e)(2).
Cenerally speaking, courts have read “shall” as a nore direct
statutory command than words such as “shoul d” and “may.”3*® Though
we agree that the use of the word “shall” indicates a congressional
command, nothing in the statute indicates that this comand
prohi bits states frominposing their own eligibility requirenents.
I nstead, we read 8 214(e)(2) as addressing how many carriers a
state may designate for a given service area, and not how nuch
discretion a state conmssion retains to inpose eligibility

st andar ds.

%0 See MOl Tel econm Corp. v. FCC, 765 F.2d 1186, 1191 (D.C. Cir. 1985)
(holding that “shall” is “the | anguage of conmand”).
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The first sentence requires state conm ssions to designate at
| east one common carrier as eligible, but that carrier nust still
meet the eligibility requirenments in 8 214(e)(1). The second sen-
tence then confers discretion on the states to designate nore than
one carrier in rural areas, while requiring them to designate
eligible carriers in non-rural areas consistent with the “public
interest” requirenent. Nothing in the statute, under this reading
of the plain |anguage, speaks at all to whether the FCC may prevent
state comm ssions from inposing additional criteria on eligible
carriers.?

Thus, the FCC erred in prohibiting the states from i nposing
additional eligibility requirenents on carriers otherwi se eligible
to receive federal universal service support. The plain |anguage
of the statute speaks to the question of how many carriers a state
comm ssion may designate, but nothing in the subsection prohibits
the states frominposing their owmneligibility requirements.® This

readi ng makes sense in light of the states' historical role in

31 To be sure, if a state commission inposed such onerous eligibility
requi renents that no otherwi se eligible carrier could receive designation, that
state commi ssi on woul d probably run af oul of § 214(e)(2)’s mandate to “desi gnate”
a carrier or “designate nore than one carrier.”

32 Additional ly, 8§152(b) of Act instructs us to construe the Act to avoid
giving the FCCjurisdiction over “charges, classifications, practices, services,
facilities, or regulations for and in connection with intrastate conmunications
services. . . .” 47 U S.C. § 152(b). See Louisiana Pub. Serv. Commin v. FCC, 476
U S 355, 376 n.5 (1988) (“[Section] 152(b) not only inposes jurisdictional
limts on the power of a federal agency, but also, by stating that nothing in the
Act shall be construed to extend FCCjurisdictiontointrastate service, provides
its own rule of statutory construction.”); see al so discussi on of “no di sconnect”
rule, infra part II1.A 3.
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ensuring service quality standards for | ocal service. Therefore,
we reverse that portion of the Order prohibiting the states from
i nposi ng any addi tional requirenents when designating carriers as

eligible for federal universal service support.

b. THe TERVE OF SECTION 214(e) (5)
GOVERNI NG THE DEFI NI TI ON OF SERVI CE AREAS

In their initial brief, the states argued that the FCC had
i nperm ssi bly encroached on their exclusive authority to designate
service areas for universal service support. The FCC, however
pointed out that Y 185 of the Order had only encouraged the states
to nake certain decisions®* when designating service areas. The
agency explicitly denies that the paragraph requires the states to
follow its “encouragenents.” Thus, it appears that the states
msinterpreted the FCC s intentions in § 185 and that there is no
issue left for us to address.

The states, however, continue to contest one aspect of the
Order regarding the definition of service areas. The FCC mai nt ai ns
that it nmay establish a different definition of service areas for

rural carriers, with the agreenent of the states, without having to

33 In order to pronpte conpetition, the FCC encourages

states to
adopt the existing study areas of ILECs as service areas for non-rural
areas because it would create a significant barrier to entry. The FCC
further encourages states to consider designating service areas that the
| LECs have not traditionally served, this limting the | LEC advant age over
new entrants.

Order 1 185.
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submt such a new definition first to the Joint Board. The states
argue that the plain | anguage of 8§ 214(e)(5) allows the agency to
act only “after taking into account reconmendations of [the Joint
Board] . . . .”

The FCC has two procedural responses and one substantive
def ense. Because we agree with the FCC that the states have no
standi ng, we do not reach the FCC s ot her defenses.

The agency argues that the states have no standing to chal -
| enge its ruling, because the states have failed to show any harm 3
After all, as the FCC points out, it nust still garner the approval
of each respective state before a rural service area can be re-
defined. The states argue that they are harned because the state
menbers of the Joint Board are denied a chance to participate in
t he deci sionmaki ng process, so the states are less able to co-
ordinate with each other. They further contend that bypassing the
Joint Board denied the states any neaningful participation in
revising service area definitions for rural territories.

This claimis weak, because the states’ independent ability to
veto particular service areas seens to provide themwth a sub-
stantial amount of “neaningful participation.” This is unlike the
situation in the cases the states rely on, in that the states here

are not challenging a federal preenption order that threatens their

34 W reviewthe FCC s standi ng defense, like all constitutional questions,
under a de novo standard of review See 5 US. C § 706 (stating that “a
reviewing court shall decide all relevant questions of |aw [and] interpret
constitutional and statutory provisions”).
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soverei gn authority. See California v. FCC, 75 F.3d 1350, 1361
(9th Cr. 1996). Therefore, the states | ack standing to chall enge

this portion of the Order.

c. DecLIN NG To REQU RE ELI G BLE CARRI ERS
To OFFER SUPPORTED SERVI CES ON AN UNBUNDLED BASI S.

GIE argues that the FCCs failure to require carriers to
“unbundl e” their offerings when receiving universal service support
vi ol ates the congressional intent expressed in 8 214(e)(1) under
Chevron step-one. “Bundling” refers to a carrier’s practice of
offering different services together as one package. For instance,
a carrier mght offer basic phone service as part of a package that
i ncludes call-waiting and voi cenai |

GIE fears that a new carrier could “cherry pick” high-profit
custoners by offering only bundled | ocal telephone service pack-
ages. Because the intended beneficiaries of universal service are,
by definition, |less able to afford even basic service, offering ex-
pensi ve bundled packages wll allow new carriers to steal
weal thier, |ow cost custoners while leaving ILEC s such as GIE to
provi de service to everyone else. GIE reasons that Congress, by
requiring carriers receiving federal universal service support to
advertise the availability of its supported services, intended to
require newcarriers to participate in universal serviceSSan intent
that would be thwarted by Allowing the new carriers to offer

bundl ed servi ces.
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The FCC responds that the plain |anguage of the statute is
satisfied as long as a carrier offers “services that are supported
by Federal universal service nmechanisns.” 47 U S.C. 214(e)(1)(A).
Except for the advertising requirenent, the statute makes no
mention of “bundling” or other eligibility criteria. In fact, the
FCC argues that because of the exclusive grant of eligibility
authority conferred on the states by 8§ 214(e)(2), it cannot inpose
additional eligibility criteria. Because the statute is silent on
t he question of bundling, and because the statute seens to prohibit
further eligibility criteria, the agency asks us to give deference
toits interpretation of 8 214(e) under Chevron step-two.

W agree that the statute’s plain | anguage does not revea
Congress’s unanbiguous intent. It is not evident, however, that
the FCC s interpretation of the statute neets even the m ni num
| evel of reasonability required in step-two review

Section 214(e)(1) plainly requires carriers receiving uni-
versal service support to offer such supported services to as nany
custoners as possible. Thus, an eligible carrier nust offer such
services “throughout the service area” and “advertise the
availability of such services.” This requirenent nakes sense in
light of the new universal service programis goal of naintaining
af fordable service in a conpetitive |ocal nmarket. Al | ow ng
bundl i ng, however, woul d conpl etely underm ne the goal of the first

two requirenents, because a carrier could qualify for universa
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servi ce support by sinply offering and then adverti si ng expensive,
bundl ed services to | owinconme custoners who cannot afford it.

The FCC suggests that GIE s problens stem not from bundling
but from state-inposed “carrier of last resort” ("COLR")
requi renents, which prohibit ILEC s such as GIE fromdi sconnecti ng
| owprofit consuners and leave |ILEC s vulnerable to outside
conpetition. But the elimnation of COLR requirenents would only
further underm ne the goal of naking basic services available to
| ow i ncome consuners and those in “rural, insular, and high cost
areas.” See 47 U . S.C. 8 254(b)(3). This again would violate the
express intent of the universal service program Wthout a better
explanation for its wunreasonable interpretation, we would be
inclinedtofind the FCC s i nplenentation “arbitrary and capri ci ous
and mani festly contrary to the statute.” See Chevron, 467 U S. at
844.

Fortunately, the agency also has explained that “only an
eligible carrier that succeeds in attracting and/or maintaining a
custoner base to whom it provides universal service will receive
uni versal service support.” Oder § 138. Therefore, it reasons
that if offering only bundled services would price |owinconme
custoners out of the market, the carrier offering bundled services
woul d eventual |l y | ose uni versal service support. Thus, the FCC can
avoid the problem of providing universal service support to car-

riers that do not serve high-cost custoners for which the support
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is intended. This explanation supports the FCCs claimthat its
decision to allow bundling is reasonable under Chevron step-two
revi ew.

Though the decision is a cl ose one, we conclude that the FCC s
refusal torequire eligible carriers to provide unbundl ed servi ces
is neither “arbitrary, capricious,” nor “manifestly contrary to the
statute.” See Chevron, 467 U. S. at 844. Because the agency wl|
prevent conpanies fromusing bundling to receive federal support
while avoiding high-cost custonmers, we do not find its
interpretation “so inplausible that it could not be ascribed to a
difference in view or the product of agency expertise.” Mot or
Vehicle Mrs.' Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U S

29, 43 (1983).

3. AUTHORI TY TO PROHI BI T CARRI ERS FROM DI SCONNECTI NG LOCAL SERVI CE
TO Low I NcOVE CONSUMERS WHO FAIL TO PAY ToLL CHARGES.

Bell Atlantic and the states challenge the FCC s adopti on of
a regulation® prohibiting carriers receiving universal service
support from disconnecting Lifeline services® from |owincone
consuners who have failed to pay toll charges. See Order Y 390.

The petitioners charge that the “no disconnect” rule exceeds the

3% 47 CF.R § 54.401(b).

%6 The Lifeline programrefers to the FCC's efforts to expand tel ephone
services to qualifying |owincome subscribers. The agency defines Lifeline
services to include single-party service, voice-grade access to the public
swi tched tel ephone network, BTMF or its functional digital equival ent, access to
directory assistance, and toll-limtation services. See Oder { 390.
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agency’s jurisdictional authority under 8§ 2(b) of the 1934 Act,?®
whi ch prohibits FCC regulation of intrastate telecomunications
servi ce. Because the plain |anguage of the statute expresses
Congress’s unanbi guous i ntent, we review the agency’s
interpretati on under Chevron step-one.

The agency has three responses. First, it argues that § 2(b)
does not apply where Congress has given the FCC an “unanbi guous or
straightforward” grant of authority. See Louisiana Pub. Serv.
Commin, 476 U.S. at 377. The agency argues that Congress granted
such express authority in 8 254(b)(3), which directs the FCC to
base its policies on the principle that “lowincone consuners and
those in rural, insular, and high cost areas, shoul d have access to
t el econmuni cations and i nfornmati on services ”

As we have di scussed, 8 254(b) identifies seven principles the
FCC should consider in developing its policies; it hardly
constitutes a series of specific statutory conmands. |ndeed, we
have avoided relying on the aspirational |anguage in 8 254(b) to
bind the FCC to adopt certain cost nethodol ogies for calculating
uni versal service support. 3

Just as we declined to read 8 254(b) as an inexorabl e statu-

87 “INJothing in this subchapter shall be construed to apply or to give the
Commi ssion jurisdictionw th respect to (1) charges, classifications, practices,
services, facilities, or regulations for or in connection with intrastate
comuni cation service by wire or radio of any carrier . . . .” 47 US.C
§ 152(b) (as anended).

%8 See supra part II1.A 1l a.i.
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tory command agai nst the FCC, we decline to read it as a grant of
pl enary power overriding other portions of the Act. The agency has
no “unanbi guous or straightforward” grant of authority to override
the limts set by 8 2(b), and, accordingly, it has no jurisdiction
to adopt the “no disconnect” rule on the basis of the vague

general |anguage of 8§ 254(b)(3).?%

Second, the FCC contends that the petitioners’ jurisdictional
chal l enge is inapposite because the “no disconnect” rule does not
purport to regulate intrastate service, but nerely prevents the
di sconnection of interstate service (and, as a consequence, of
intrastate service) for failure to pay toll charges.* As Bell
Atlantic rightly responds, however, the “no disconnect” rule is a
“regul ation,” because it dictates the circunstances under which
| ocal service nust be maintained. Therefore, the FCC, by issuing
the rule, has acted “with respect to” and “in connection wth”
interstate service within the nmeaning of § 2(b).

The FCC points out that even if the “no disconnect” rule is a

39 The SBC intervenors challenge a related FCC rul e prohibiting the prac-
tice of requiring deposits fromcustoners initiating service with toll-blocking
for interstate service. Unfortunately for SBC, none of the petitioners on this
issue (the states and Bell Atlantic) raised a challenge to this sinmilar but
separate rule in the FCC proceedi ng. Therefore, we cannot consider it on appeal.
See United Gas Pipe Line Co. v. FERC, 824 F.2d 417, 437 (5th Gr. 1987).

40 Bell Atlantic argues that the FCC has wai ved this argunent on appeal .
We do not agree. The FCC s brief states that the “no di sconnect” rule “does not

purport to regulate intrastate service . . . but merely to prevent the dis-
connection of service (includinginterstate access service) to custoners who have
failed to pay toll charges.” Though weak, this statenment preserves the FCC s

attenpt to exceed its jurisdictional boundaries on the ground that it cannot
regulate an interstate matter without also regulating an intrastate natter.
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“regulation” within the nmeaning of 8 2(b), courts have sustained
agency jurisdiction over simlar rules under the “inpossibility”
exception. In North Carolina Uils. Coomin v. FCC, 552 F.2d 1036
(4th Gr. 1977), the court upheld FCC regul ations permtting | ocal
subscri bers to connect their tel ephones to the local |oop to nake
interstate calls. North Carolina previously had required
subscribers to use |eased telephones and argued that § 2(b)
prevented FCCintervention because the vast majority of these calls
were intrastate. The court rejected this argunent, hol ding that
“the FCC has jurisdiction to prescribe the conditions under which
termnal equipnment may be interconnected with the interstate
t el ephone line network.” 1d. at 1048.

Essentially, the FCC asks us to find that the “no di sconnect”
rule, ained at regulating interstate service, is inpossible to
separate fromintrastate service. |In simlar cases, the D strict
of Colunbia Crcuit has permtted the FCC to intervene in
relatively localized service issues* and has devel oped a usefu
framework for analyzing what the petitioners refer to as the
“inmpossibility” exception to 8 2(b). See Public Serv. Commin v.
FCC (“Maryl and PSC’), 909 F.2d 1510, 1515 (D.C. Gir. 1990).

To permt the FCC to preenpt state regulation of whether to

cut off |l owincone subscribers, that circuit requires the agency to

4l See, e.g., Public Uil. Commin v. FCC, 886 F.2d 1325 (D.C. G r. 1989);
Illinois Bell Tel. Co. v. FCC, 883 F.2d 104 (D.C. Gr. 1989); National Ass'n of
Regulatory Uil. Comirs v. FCC, 880 F.2d 422 (D.C. Cr. 1989).
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show that “(1) the matter to be regul ated has both interstate and
intrastate aspects; (2) FCC preenption is necessary to protect a
val id federal regulatory objective; and (3) state regul ati on would
negate the exercise by the FCC of its own |awful authority because
regulation of the interstate aspects of the matter cannot be
unbundl ed fromregulation of intrastate aspects.” Maryland PSC
909 F. 2d at 1515 (internal quotations and citations omtted). This
framework creates a properly narrow exceptionto 8 2(b) that all ows
the FCC to preenpt state regulation only when it has shown it
cannot carry out its authorized federal objectives wthout en-
croachi ng on state autonony.

Applying this franework to the “no di sconnect” rule, we agree
with Bell Atlantic that the FCC has failed to show why all ow ng t he
states to control disconnections fromlocal service would “negate
the exercise of the FCC s lawful authority . . . .7 As Bel
Atl antic points out, the agency offered only a brief explanation of
what | awful |y authori zed federal objectives are being served by the
“no disconnect” rule and why it is necessary to preenpt |oca
authority to achieve these objectives.

In the Order, the FCC sinply states that the “no di sconnect”
rule advances its goal of increasing subscribership and that it
W Il inprove the conpetitiveness of the market for billing and col -
| ection of toll charges. See Order T 390-391. But the agency has

not adequately explained, in either its brief or its Oder, why
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these goals would be “negated” by allowng the states to control
di sconnection of |ocal subscribers. |In contrast to what occurred
in Maryl and PSC, where the court allowed the FCC to assert juris-
diction to prevent ILEC s fromshifting |ocal costs to interstate
consuners, the FCC has offered no simlar explanation of how
protecting interstate service requires inposition of a “no dis-
connect” rule. Therefore, we decline to allowthe agency to assert
jurisdiction over the disconnection of |ocal service based on the
i npossibility exception.

Finally, the FCC argues that in the wake of lowa Utilities, it
has jurisdiction over all areas, including intrastate matters, to
which the Act applies. In lowa UWilities, the Court rejected ju-
risdictional challenges to the portions of the FCC s Local Com
petition Order inplenenting 88 251 and 252 of the Act, which govern
the interconnection of new | ocal service carriers with the ILEC s
and establish procedures for negotiating, arbitrating, and approv-
ing any interconnection agreenents. As in the instant case,
petitioners challenged the FCC s jurisdiction to inplenent the Act,
arguing that nuch of the authority to enforce the provisions
(88 251 and 252) remain with the state conm ssions by virtue of
8§ 2(b). Specifically, they contended that the Act gives the FCC
jurisdiction over intrastate matters only when the statute ex-
plicitly applies to intrastate services and specifically confers

agency jurisdiction over intrastate services.
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The Court brushed aside these attenpts to raise the 8 2(b)
jurisdictional fence and squarely held that “8§ 201(b)* explicitly
gives the FCCjurisdiction to nmake rul es governing matters to which
the 1996 Act applies.” lowa Uilities, 119 S. C. at 730. Though
8 2(b)’s language stating that “nothing in this Act shall be con-
strued to apply or to give the Comm ssion jurisdiction” inplies
that FCC jurisdiction does not always foll ow where the Act appli es,
the Court held that “the term'apply' limts the substantive reach

of the statute . . . and the phrase 'or Comm ssion jurisdiction'
limts . . . the FCCs ancillary jurisdiction.” ld. at 731.
Rel ying on this holding, the FCC argues that because § 254 applies
to intrastate as well as interstate matters, 8 201(b) confers the
necessary jurisdiction to i nplenent the “no disconnect” rule.
Though the Court’s broad | anguage seens to support the FCC s
position, Bell Atlantic finds confort in the Court’s preservation
of Louisiana PSC. In reconciling its holding with Louisiana PSC,
the Court held that the FCC nust show that the neaning of a
statutory provision applies to intrastate matters in an
“unanbi guous and straightforward” nmanner as “to override the
command of 8§ 2(b).” lowa Uilities, 119 S. C. at 731 (quoting
Loui siana PSC, 476 U. S. at 377). If the agency fails in this

initial task, it cannot use its normally broad regul atory authority

42 “The Cormission may prescribe such rules and regul ations as nay be

necessary in the public interest to carry out the provisions of this Act.”
47 U S. C. § 201(b).
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to assert what is now only ancillary jurisdiction because of the
still-intact jurisdictional fence created by § 2(b). See id.
Therefore, after lowa Uilities, 8 2(b) still serves as (1) arule
of statutory construction* requiring the FCC to find unanbi guous
statutory authority applying to intrastate matters and (2) a
jurisdictional barrier restricting the agency from using its
pl enary authority to assert ancillary jurisdiction by “taking
intrastate action solely because it further[s] aninterstate goal.”
See lowa Uilities, 119 S. . at 731 (citing Louisiana PSC, 476
U S at 374).

The question is whether 8 254 does indeed “apply” to
intrastate matters in a sufficiently “unanbi guous” manner. Wt hout
such a finding, lowa Uilities flatly holds that the FCC cannot use
its plenary authority to assert ancillary jurisdiction.

Unfortunately, lowa Uilities provides little guidance for
resol ving the question whether 8§ 254 applies to intrastate ser-
vices. For the Suprene Court, “the question . . . is not whether
the Federal Governnent has taken the regulation of |ocal tele-
comuni cations conpetition away fromthe States. Wth regard to
the matters addressed by the 1996 Act, it wunquestionably has.”

lowa Utilities, 119 S. C. at 730 n.6. The Court did not further

43 Accord Louisiana PSC, 476 U.S. at 376 n.5 (“[Section] 152(b) not only
i nposes jurisdictional limts on the power of a federal agency, but also, by
stating that nothing in the Act shall be construed to extend FCCjurisdiction to
intrastate service, provides its own rule of statutory construction.”)
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explain why it felt 88 251 and 252 “unquestionably” applied to
intrastate matters.

The FCC bases its contention that 8§ 254 plainly applies to

intrastate as well as interstate matters on 8 254(b)(3),(c),
and (j). According to the agency, § 254(b)(3) applies to
intrastate service by stating that “low inconme consuners

shoul d have access to tel ecomuni cations and i nformati on servi ces,
i ncl udi ng interexchange services and advanced tel ecomruni cations
and information services.”

The use of the word “including,” the FCC argues, indicates
that the object of 8 254 is to provide access to nore than just
i nt erexchange services. Furthernore, 8 254(c) instructs the agency
to consider, in the process of establishing what constitutes
uni versal service, whether such services “have . . . Dbeen
subscri bed to by a substantial majority of residential custoners.”
Finally, 8 254(j) specifically preserves the Lifeline Assistance
program which has always provided subsidies for both intrastate
and interstate services.

We have al ready di scussed our reluctance to rely on the aspi -
rational |anguage of 8§ 254(b).* Moreover, the phrase “including
i nt erexchange carriers” cannot be said unanmbi guously to nean that
8§ 254 applies to local services, and 8 254(c)’s nention of a

“majority of residential custoners” is far from straightforward.

44 See supra part I11.A 3.
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Neither is there much guidance from 8 254(j), which specifically
protects the Lifeline Assistance programfrombei ng af fected by any
ot her part of 8 254 but does not in any way clarify to what degree
8§ 254 applies to intrastate universal service.

I nstead, there is substantial support in the statute for a
dual reqgqulatory structure in the adm nistration of the universal
service program Section 254(d) specifically instructs interstate
carriers to contribute to the FCC s universal service nechani sns,
while § 254(f) instructs intrastate carriers to contribute to the
states’ individual wuniversal service nechanisns. This section
contains the only di scussion of intrastate universal service necha-
nisms and directs intrastate carriers to report to the states
rather than to the FCC

In light of lowa Uilities and Louisiana PSC, therefore, we
conclude that, “while it is, no doubt, possible to find sone sup-
port in the broad | anguage of the section for [the FCC s] position,
we do not find the neaning of the section so unanbi guous or
straightforward as to override the command of 8§ 152(b).” Loui siana
PSC, 476 U S. at 377. Unlike 88 251 and 252, which were solely
concerned with intrastate issues (i.e., interconnection of new
entrants into the |ocal tel ephone nmarket), 8 254 applies to both
interstate and intrastate services. It does so, however, only to
the extent that it gives exclusive authority over intrastate

contributions to the state conmssions. W find it incongruous to
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use this explicit limtation on FCC authority as the hook to
provide it with jurisdiction.

Therefore, the FCC exceeded its jurisdiction when it inposed
the “no disconnect” rule. Because there is no express grant of
statutory authority, a proper showng of “inpossibility,” or a
per suasi ve expl anation of how 8§ 254 applies to intrastate service,
we reverse, for want of agency jurisdiction, those portions of the

Order inplenenting the “no disconnect” rule.

4, RECOVERY OF UNI VERSAL SERVI CE CONTRI BUTI ONS.

a. REQU R NG | NCUMBENTS TO RECOVER
CONTRI BUTI ONS THROUGH ACCESS CHARGES.

GIE and the FCC again wangle over the neaning of “explicit”
in their dispute regarding the rule requiring nost ILECs to
recover their universal service contributions through access
charges. GIE contends that the rule violates 8 254(e)’s command
that any support for wuniversal service be “explicit,” because
recovering contributions through i ncreased access chargesis aform
of inplicit subsidy.

GIE argues that the rule wunfairly disadvantages |LEC s
because, unlike their potential new conpetitors, they cannot
recover their wuniversal service contributions through explicit
charges on their end-users, but, instead, are required by the FCC
to increase their access charges on |ong-distance service

providers. Though they do not necessarily lose out in terns of
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anounts recovered, GIE fears that this recovery nethod wll put
themat a conpetitive di sadvantage because, instead of than seeing
the costs of wuniversal service on his bill as an explicit
surcharge, an |LEC consuner will pay for the costs of universa
servi ce through higher rates.

The FCC advances a different understanding of “explicit.”
“Regardl ess of how carriers recover their contributions, the FCC s
uni versal service system'satisfies the statutory requirenent that
support be explicit' by requiring each carrier to contribute a
specific percentage of its end user revenues” (quoting Order
1 854). As long as carriers know exactly how nuch they are
contributing to the support nmechani sns, the subsidies are explicit.

The statute provides little guidance on whether “explicit”
means “explicit to the consuner” (as urged by GIE) or “explicit to
the carrier” (as urged by the FCC). The statute does state, how
ever, that all universal service support should be “explicit.” W
read “explicit” to nean the opposite of “inplicit.” See 8§ 254(e).

By forcing GTE to recover its universal service contributions
fromits access charges, the FCCs interpretation nmaintains an
inplicit subsidy for ILEC s such as GIE. In fact, requiring car-
riers to recover their contributions fromaccess charges on inter-
state calls shifts the costs of intrastate universal service to the
interstate jurisdiction. These are precisely the sorts of inplicit

subsidies currently used by the FCC in its DAM wei ghting program
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See Order T 212 (discussing rules that permt small LECs to
recover costs for intrastate services from interstate access
char ges).

We are convinced that the plain | anguage of 8§ 254(e) does not
permt the FCC to maintain any inplicit subsidies for universa
service support. Therefore, we will not afford the FCC any Chevron
step-two deference in light of this unanbi guous Congressional
intent. Because the agency continues torequire inplicit subsidies
for ILECs in violation of a plain, direct statutory command, we
reverse its decisiontorequire |LEC s to recover universal service

contributions fromtheir interstate access charges.

b. REQU RI NG | NTERSTATE CARRI ERS TO REDUCE | NTERSTATE ACCESS CHARGES
BY THE AMOUNT OF FEDERAL H G+ COST SUPPORT THEY RECEI VE
UNDER THE NEW UNI VERSAL SERVI CE SYSTEM
The states contest an aspect of the Oder’s effect on
interstate access charges, arguing that the requirenent that
carriers reduce their interstate access charges by the anount of
direct federal hi gh-cost support they receive wll | eave
insufficient funds for intrastate universal service. The states
make two unconvi nci ng pl ai n-1 anguage argunents. First, they point
to 8 254(b)(5)’s Ilanguage about “specific, predictable and
sufficient” mechani sns to “preserve and advance uni versal service.”

As we have observed, 8 254(b) identifies a set of principles and

does not | ay out any specific commands for the FCC. Even 8§ 254(e),
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which is franed as a direct, statutory conmand, is anbi guous as to
what constitutes “sufficient” support. Therefore, we do not
consider the |anguage an expression of Congress’s *“unanbi guous
intent” allowing Chevron step-one review, and we review its
interpretation for reasonability under Chevron step-two.

The states argue that 8§ 254(e) does not permt the application
of federal universal service funds for the interstate jurisdiction.
In essence, they seek to preserve state universal service support
by reading the statute to require all high-cost support to remain
intrastate. Though this m ght nmake conpelling policy, nothing in
the plain |anguage of & 254(e)* unequivocally establishes the
states’ right to all of the federal universal support funds. The
statutory |anguage is at best anbi guous as to Congress’s intent,
whi ch, under Chevron step-two, leaves it to the FCC s reasonabl e
interpretation.

The FCC has offered good reason to believe that its new
explicit support through direct subsidies will replace the anounts
| ost through the reduction of access charges. See Report to
Congress f 230. To be sure, the states and i ntervenor NASUCA* nake
a plausible argunent that ILECs will receive |ess under the new

plan than they did through inplicit subsidies. As we have

45 «“A carrier that receives such support shall use that support only for

t he provision, maintenance, and upgrading of facilities and services for which
the support is intended.”

46 National Association of State Uility Consumer Advocates.

51



determ ned, however, because the FCC has offered reasonable
expl anations of why it thinks the funds will still be “sufficient”
to support high-cost areas, we defer to the agency's judgnent of
what is “sufficient.”

Under the agency's new universal service plan, it is possible
that the states will receive | ess support for intrastate universal
service costs than they did under the old plan. Wile this may
seemunfair as a matter of policy, the states have failed to show
that the FCC s interpretation, which may possibly result in a
reduction of their level of support, is “arbitrary, capricious, or

mani festly contrary to the statute.” Chevron, 467 U S. at 844.

5. CONTRI BUTI ONS.

a. ReEQU R NG CVMRS CARRI ERS TO CONTRI BUTE
TO THE FEDERAL UNI VERSAL SERVI CE FUND. 47

Cel page Inc., a paging carrier, and intervenors representing
a nunber of wireless tel ecommunications conpanies (referred to in
general as commercial nobile radio service or “CVRS’ providers),
challenge the FCC s decision to subject them to the universal
servi ce support schene. Cel page raises a nunber of constitutiona
and statutory <challenges to the decision to require their

contributions to the universal service fund. Specifically, Cel page

47 I ntervenor American Cabl e Tel evision Associ ation chal | enges the FCC for
failing to nmeet the requirements of the Regulatory Flexibility Act before
pronul gating the Order. None of the petitioners raises this argunent, nor does
the FCC respond to it, and therefore we do not consider it. See discussion of
MCl's intervenor argument, infra part II1.A 6.b.
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attacks the agency's universal service contribution requirenent as
an unconstitutional tax, a violation of equal protection, and an
unconpensat ed taking. Additionally, Cel page charges that the FCC s
action violates 8 254's plain I|anguage, 1is arbitrary and
capricious, and does not neet the agency’s own principle of

conpetitive neutrality.

i . ConsTI TUTI ONAL  CHALLENGES.
(a). UNGCONSTI TUTI ONAL TAX.

There are two ways i n which the uni versal service contribution
requi renent for pagi ng carriers could constitute an
unconstitutional tax. First, the FCCs application of the
uni versal service requirenent to paging carriers such as Cel page
m ght be an unconstitutional delegation of Congress’s exclusive
t axi ng power under the Taxing Cl ause.*® Alternatively, because the
Act originated in the Senate,* its requirenent of universal service
contributions from paging carriers mght violate the Oigination
Clause’'s requirenent that all “[b]ills for raising [r]evenue”’
originate in the House of Representatives”?®

Despite their simlarities, the Taxing C ause and Origi nation

48 U'S Const., art. |, § 8, cl. 1 (“The Congress shall have Power to |ay
and col l ect Taxes. . . .").

49 See Tel ecommuni cations Act of 1996, Pub. L. No. 104-104, 110 Stat. 56
(1996) (enacting S. 652).

0 Us Const., art. I, § 7, cl. 1 (“Al Bills for Raising Revenue shal
originate in the House of Representatives.”)
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Cl ause challenges to the universal service contribution system
represent separate lines of analysis.® In its initial brief,

however, Cel page raises only the Oigination C ause chall enge and

does not raise a Taxing Clause claim until its reply brief.
Therefore, we will not consider it,% and we focus our efforts on
Cel page’s claim that the universal service contribution

requi renent, as applied to paging carriers, is a violation of the
Origination d ause. 3

Unfortunately for Cel page, its Oigination d ause cl ai mcannot
survive United States v. Minoz-Flores, 495 U S. 385, 398 (1990).
There, the Court refused to find that a special assessnent on cer-

tain federal crimnals for a “crine victims” fund is a tax, be-

51 The Taxing O ause analysis focuses on whether the assessnent is a tax
or a fee. This question is usually resolved based on whether the revenues are
used to prinmarily defray the expenses of regulating the act. See National Cable
Tel evision Ass’'n v. United States, 415 U.S. 336, 340 (1974). |If it is a tax,
then courts will ask whether it has been properly delegated. I1d. On the other
hand, the Oigination C ause analysis asks whether (1) the revenues generated
from the assessnment are for general revenues or for a particular program and
(2) there is a connection between the payors and the beneficiaries of the
program See Munoz-Flores, 495 U S. at 397. See infra part IIl.B.1.c. n.83

52 &enerally, we do not consider argunments raised for the first tine in a
reply brief. See FED. R ApP. P. 28(c). Even if Cel page’' s Taxing d ause argunent
were properly before us, we find no basis for reversal. As applied to paging
carriers, the universal service contribution qualifies as a fee because it is a
paynent in support of a service (managing and regulating the public
t el econmuni cati ons network) that confers special benefits on the payees. See
Nati onal Cable, 415 U.S. at 340. Cf. Rural Tele. Coalition v. FCC, 838 F.2d
1307, 1314 (D.C. G r. 1988) (uphol ding universal service contributions as a fee
supporting allocations between interstate and intrastate jurisdictions).

53 The Suprene Court has squarely held that Origination Cause challenges
are subject to judicial review and do not fall under the political question
doctrine. “Alaw passed in violation of the Origination O ause woul d thus be no
nore inmune from judicial scrutiny because it was passed by both Houses and
signed by the President than would a law passed in violation of the First
Anendnent.” Munoz-Flores, 495 U.S. at 397.
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cause “a statute that creates a particul ar governnental programand
that rai ses revenue to support that program. . . is not a "Bil[l]
for raising Revenue' within the neaning of the Origination C ause.”
| d.

Cel page points out that the Congressional Budget Ofice has
treated universal service fund contributions as federal revenues.
But how t he governnent cl assifies a programfor accounting purposes
does not resol ve whether the funds are used for a specific program
or for general revenues. |ndeed, the Court in Minoz-Fl ores upheld
t he speci al assessnent even though the excess noney coll ected was
deposited in the Treasury. |Instead of | ooking at accounti ng desi g-
nations, Munoz-Flores teaches us (1) to determ ne whet her the funds
are “part of a particular programto provide noney for that program

" and (2) to establish a connection between the payors and
the beneficiaries. Minoz-Flores, 495 U. S. at 399, 400 n.7.

Wth one exception, > universal service contributions are part
of a particular programsupporting the expansion of, and increased
access to, the public institutional tel econmunications network. See
Order Y 8. Each paging carrier directly benefits froma | arger and
| arger network and, with that in mnd, Congress designed the

uni versal service schene to exact paynents from those conpanies

54 See discussion of § 254(h) support for internet services, infra
part 111.B.1. Unlike the circunmstance in that case, the situation here is that
of a tel econmuni cations service provider's (a paging carrier's) being required
to support the maintenance of a |large tel ecommunications network.
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benefiting fromthe provision of universal service.> This design
prevents the suns being used to support the universal service
program from being classified as “revenue” within the neani ng of
the Origination d ause.

Pagi ng carriers are uni quely dependent on a w despread tel e-
comuni cations network for the nmai ntenance and expansion of their
busi ness. See Order | 82. As in Minoz-Flores, the chall enged
assessnent targets a group “to which sonme part of the expenses” of
sustaining the universal service program “can fairly be
attributed.” See Munoz-Flores, 495 U.S. at 400 n.7. Therefore,
the application of the universal service contribution requirenent
to paging carriers does not transform the Act into a “bill for

rai sing revenue” in violation of the Origination C ause.

(b). EQuAL PROTECTI ON.

To invalidate the FCC s actions on equal protection grounds,

5° See § 254(d) (“Every tel ecommunications carrier that provides interstate
t el ecommuni cati ons services shall contribute. . . tothe. . . nechanisns estab-
i shed by the Commi ssion to preserve and advance universal service.”); 8§ 254(f)
(“Every tel ecomunications carrier that provides intrastate tel ecomunications
services shall contribute . ").

56 The Munoz-Flores Court does not discuss in great detail the inportance,
in Oigination dause analysis, of sonme kind of relationship between the payors
and the beneficiaries. Still, it makes sense that the Court woul d i nsi st on some
i nk, because an assessnent on one group for the benefit of a conpletely unre-
lated group is how courts have distinguished taxes raised for general federal
outl ays fromfees raised for specific prograns. O herw se, Congress coul d al ways
avoid the Oigination Cause requirenment because, in theory, all revenue is
raised to fund sone “particular program” Thus, courts nust establish sone
rel ati onshi p between the payors and the beneficiaries to avoid the strictures of
the Origination O ause.
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we nust find that there is no “basis for the action that bears a
debatably rational relationship to a conceivable |legitimte govern-
mental end.” See Reid v. Rolling Fork Pub. Uil. Dist., 979 F. 2d
1084, 1087 (5th Cr. 1992). This is a tough burden, and Cel page
does not cone cl ose. Cel page argues there can be no rational
reason to include paging carriers in the universal service con-
tribution system because its contributions wll support services
that do not benefit Cel page. But the FCC has offered a reasonabl e
proposition: Paging carriers such as Cel page benefit froma | arger
and nore universal public network system because it increases the
nunber of potential |ocations for paging use. Even if this propo-
sition is wong, as Cel page suggests, it certainly neets the very

| ow “debatably rational” test.?>

(c). TaAKNG
Cel page advances an unconvincing takings claim As aninitial
matter, a takings claim is not ripe until a claimnt has
unsuccessful |y sought conpensation fromthe state.® Cel page does
not allege that it has used any of the FCCs admnistrative

procedures to petition for conpensation or that such procedures are

57 See Reid, 979 F.2d at 1087 (5th Cir. 1992) (stating that a “decision of a
gover nent al body does not vi ol ate equal protection guaranteesif thereis any basis
for the action that bears a debatably rational relationship to a conceivable
| egiti mate governnental end”).

58 See WIliamson County Regional Planning Cormin v. Hamilton Bank,
473 U.S. 172, 193 (1985).
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so i nadequate as to nake resort to these procedures futile. “To
violate the [takings] clause, the state nust not only take
sonmeone’ s property but al so deny hi mconpensation.” Samaad v. Cty
of Dallas, 940 F.2d 925, 934 (5th Cr. 1991).

As we did in the case of GIE s challenge to the forward-
| ooki ng cost net hodol ogy, we reject Cel page’s takings claimas not
ripe for judicial review >®

ii. OTHER CHALLENGES.

Cel page attacks the FCC s interpretation of the “equitabl e and
nondi scrim natory” | anguage in 8 254(b)(4). To be truly equitable,
Cel page asserts, the agency should not treat all carriers in the
sanme way for purposes of the universal service contribution system
Addi tionally, Cel page accuses the agency of failing to consider
evi dence of congressional intent, the record evidence, and other
evidence of why paging carriers should not be included in the
uni versal service contribution system

The FCC has successfully dispensed with the plain | anguage
chal l enge. First, as we have explained, the “equitable and non-

di scrimnatory” |anguage in 8 254(b) acts as only one of seven

%9 Even if we considered Celpage’s takings claim it would fail to denon-
strate howits claimconports with the three factors the Suprene Court has estab-
lished to analyze a regulatory takings claim (1) the econonmc inpact of the
regulation on the claimant; (2) the extent to which the regulation has inter-
fered with distinct investnent-backed expectations; and (3) the character of the
governnental action. See Connolly v. Pension Benefit Guar. Corp., 475 U.S. 211
225 (1986). |In particular, Cel page has failed to offer reasonably specific pre-
dictions of the size and scale of this taking, thereby failing to showthe extent
to which the regulation has interfered with its distinct investnent-backed
expect ati ons.
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gui ding principles for FCCrul emaki ng. See supra part II11.A 1l a.i.

That subsection also instructs the agency that “all providers of
tel ecommuni cations services should nmake an equitable and
nondi scrimnatory contribution” to universal service. (Enmphasi s
added.) The | anguage of 8§ 254(b) directs us to give the FCC, in
addition to the usual Chevron deference, discretion here to fashion
a policy that is guided by both of these principles.

Cel page al so challenges the FCC s interpretation as arbitrary
and capricious under the APA because it is not supported by the
record, and the agency has provided no reason why its decision
should be nmde in the face of <contrary record evidence.
Specifically, Cel page says that the FCCfailed to consider ex parte
statenents by | egislators during the rul emaki ng proceedi ngs urging
it toexclude CVMRS carriers fromthe universal service contribution
system Addi tionally, Celpage points to evidence in the record
supporting its position and clains the FCC failed to consider it.

To achi eve reversal under the APA's arbitrary and caprici ous
st andard, Cel page nust show that the FCC failed to “articulate[] a
rational relationship between the facts found and the choi ce nade

" Harris, 19 F.3d at 1096. A reviewing court tries “to
determ ne whether the decision was based on a consideration of

rel evant factors . Loui siana v. Verity, 853 F.2d 322, 327

(5th Gir. 1988).

The record does not show that the FCC failed to consider the
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counter-argunents proffered by the CVRS providers and their allies.
The agency did take note of letters fromCongress on behal f of CVRS
providers and fromother |egislators taking the opposite position.
See Report to Congress Y 129 & n. 301. Moreover, the letters on
both sides have |limted persuasiveness, because they are sinply

“post - passage remar ks” that represent only the personal views of

these l egislators and “cannot serve to the change the | egislative
i ntent of Congress expressed before the Act's passage.” Regional
Reor gani zation Act Cases, 419 U S. 102, 132 (1974) (quoting
National Wodwork Mrs. Ass’'n v. NLRB, 386 U S 612, 639 n.34
(1967)).

The FCC of fered a reasonable justification for including CVRS
providersSSthis time relying on statutory | anguage, the Joi nt Board
recommendation, and the reasonable view that paging carriers do
recei ve benefits fromthe universal service system Accordingly,

the agency's interpretation may not fairly be described as “arbi -

trary and capricious” under the APA ®°

iii. | MPLEMENTI NG UNI VERSAL SERVI CE ASSESSVENT REQUI REMENTS

Cel page and the CVRS Providers challenge the FCC s rules and

60 Cel page al so chal l enges the FCC's ruling for violating its own principle
of “conpetitive neutrality.” Because this term has been devel oped by the FCC
t hrough regul ation rather than through interpretation of the statute, we should
give the agency broad deference in applying this principle, and we can reverse
only if we find the FCC s actions “arbitrary, capricious or manifestly contrary
tothe statute.” Chevron, 467 U S. at 844. The FCC s decision to require paging
operators to contribute to the support of a network through which their business
operates is not so irrational or arbitrary as to nmerit reversal.
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procedures for assessing contributions in the formof the Universal
Servi ce Wrksheet. Specifically, Cel page attacks the worksheet for
failing to distinguish between billed revenues and collected
revenues for pur poses of cal cul ati ng uni ver sal service
contributions. The CVMRS Providers conplain that the FCC s failure
to provide guidance on how to adjust for the different nature of
CVRS revenues nakes t he assessnent systemunconstitutionally vague.

We do not reach the vagueness argunent, because the FCC per-
suasively responds that these challenges are not yet ripe for
judicial review, for the reason that the agency has nade a “ten-
tative decision.” ® Simlar attacks on the Wrksheet are currently
pending before the agency as petitions for reconsideration. ®
Mor eover, recognizing the difficulties that the Wrksheet raises,
the FCC has already granted CVRS providers interim relief by
allowwng them to provide good-faith estimtes of the figures
requi red by the Wrksheet.

Thus, the agency properly asks us to defer judicial review of

its tentative decision until all adm nistrative renedies are ex-

61 See Pub. Citizen Health Research v. Commnissioner, Food & Drug Adnmin.,
740 F.2d 21 (D.C. Cir. 1984) (refusing to exercise judicial reviewover tentative
agency actions absent excessive delay or extraordinary recal citrance).

62 On Qctober 26, 1998, the FCC rel eased an order and a further notice of
proposed rul emaki ng on t he question of howto assess wireless carriers’ revenues.
The agency nmade a tentative decision to provide wireless carriers with interim
guidelines for how to approximate their percentage of interstate wreless
revenues. Additionally, the agency sought coment on various proposals for a
final guideline on such cal cul ati ons and comment on the rel ati onship of wireless
comuni cations providers to universal service. This order further supports the
FCC s position that it has not yet made a final decision on howto handle these
i ssues.
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haust ed. I n anal ogous situations, courts have postponed review
“until relevant agency proceedi ngs have been concluded [to] per-
mt[] an admnistrative agency to develop a factual record, to
apply its expertise to the record, and to avoi d pi eceneal appeals.”
See Tel ecommuni cations Research & Action Cr. v. FCC, 750 F.2d 70,

79 (D.C. Cr. 1984) (internal citations omtted).

iv. STATES' COLLECTION OF UNIVERSAL SERVI CE ASSESSMENT FROM CMRS CARRI ERS.
Cel page and the CVRS Provi ders nmake a convincing challenge in
contesting the FCC' s decision to permt states to i npose uni versal
service contribution requirenents on CVMRS providers. They argue
that the plain |language of 47 U S. C. 8 332(c)(3)(A) specifically
preenpts states from doing so. Additionally, the CVRS Providers
contend that 8§ 254(f)’'s language, relied on by the FCC, does not

reach CVRS providers, because they are interstate carriers.

(a) Plain Language of § 332(c)(3)(A).

Cel page and the CVMRS Providers argue that in 8 332(c)(3)(A),
“Congress has spoken to the precise question at issue,” the ability
of states to assess CMRS providers for universal service
contributions. See Chevron, 467 U S. at 842. Therefore, they
argue that the FCC s interpretation deserves no deference. The

pl ai n | anguage of 8§ 332(c)(3)(A) does seemto apply to the issue at
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hand:

Not wi t hst andi ng sections 152(b) and 221(b) of this
title, no State or |ocal governnent shall have any au-
thority to regulate the entry of or the rates charged by
any commercial nobile service or any private nobile
servi ce, except that this paragraph shall not prohibit a
State fromregulating the other terns and conditions of
commerci al nobile services. Nothinginthis subparagraph
shal |l exenpt providers of commercial nobile services
(where such services are a substitute for land I|ine
t el ephone exchange service for a substantial portion of
the communi cations wthin such State) fromrequirenents
inposed by a State conmmission on all providers of
t el ecommuni cati ons servi ces necessary to ensure the uni -
versal availability of teleconmunications service at
af fordabl e rates.

Before we discuss the differing interpretations of the stat-
ute, we nust decide on the proper standard of review. The Tenth
Circuit recently reviewed the FCC s interpretation of this section
under the second step of Chevron, because the statute does not
expressly state how we should read 8§ 332(c)(3)(A) in relation to
8§ 254(f). See Sprint, 149 F. 3d at 1061. This standard of review
is inappropriate, however, because it would allow the FCC to
recei ve Chevron deference in alnost every situation in which two
sections of a statute nust be read together. |Indeed, the Act does
contain a specific rule of statutory construction in 8 601(c)(1),
reprinted in 47 U S. C. 8§ 152 (Addendum A-1): "This Act and the
anendnents made by this Act shall not be construed to nodify,
i npair or supersede Federal, State or l|local |aw unless expressly
provided in such Act or Anendnents."”

Thus, we disagree with the Sprint court that the lack of a
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speci fic provision discussing the rel ati on between 88 332(c)(3) (A
and 254(f) automatically triggers Chevron deference. To the con-
trary, 8 601(c)(1l) gives us explicit instruction to read 8§ 254(f)
(“federal law’) as not conflicting with 8 332(c)(3)(A). Therefore,
we conduct a Chevron step-one review and try to search out the
statute’s plain neaning.

Cel page and the CVRS Provi ders offer this “plain conmbon sense”
readi ng: Assessnents for universal service by state conm ssions
constitute regulation of rates or entry for purposes of the
statute. The first sentence of this subsection prohibits the
states from regulating rates or entry, and therefore prohibits
uni versal service assessnents, relating to CVMRS providers. The
second sentence explains that states nmay inpose universal service
requi renents “where such services are a substitute for land |ine
t el ephone exchange service . . . .” This plain | anguage, Cel page
and the CVMRS Providers argue, expressly prohibits states from
requiring universal service contributions fromCVRS providers wth-
out first making a finding that the CVRS services in question are
a substitute for |andline tel ephone service.

The FCC points to plain |language that requires it to nake
“[elvery . . . carrier that provides intrastate tel ecommuni cations
service” contribute to the universal service prograns as determ ned
by the states. See 47 U . S.C. § 254(f). It then contends that the

provisions of 8 332(c)(3)(A) should not be read to trunp the
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express comuands of § 254(f).

The FCC finds support for its reading in the second cl ause of
the first sentence of 8 332(c)(3)(A). First, it concludes that
requiring uni versal service contributions is neither rate nor entry
regul ation. See Fourth Reconsideration Order § 301. It then notes
that this clause says that a state is not prohibited from
regulating “other ternms and conditions of comercial nobile
services.” Based on this clause alone, the FCC argues, the states
retain the ability to conpel universal service contributions as
long as it does not constitute regulation of rates or entry. The
second sentence sinply clarifies that states can also regulate
“rates and entry” if they make a finding that CVRS providers are
substituting for |andline service.

The Sprint court adopted this reading of § 332(c)(3)(A) and
added another argunment for the FCC s position. See Sprint,
149 F.3d at 1061. The second sentence’ s introductory | anguage,
“nothing in this subparagraph . . .,” limts the reach of the
| andl i ne substitution requirenent to 8 332(c)(3)(A). Therefore,
the landline substitution requirenent “sinply is not relevant to
§ 254(f).” Id.

The petitioners argue that the FCC s reading violates the

maxi mof statutory construction that all | anguage of a statute nust
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be given effect.® According to the petitioners, if we read the
clause “other ternms and conditions” to enable states to iInpose
uni versal service requirenents, then the entire second sentence
woul d be redundant. There would be no reason to create a statutory
requi renent for when states nmy inpose conditions for wuniversal
service if the “other terns and conditions” clause already all ows
states to i npose uni versal service requirenents on CVRS providers.

But t he FCC persuasi vely responds that, under its reading, the
second sentence clarifies the ability of states to regulate rates
and entry in the nanme of universal service, while the “other terns
and conditions” clause opens the door to all other universal ser-
vice regulation. Thus, we do not conclude, as the petitioners im
ply we shoul d, that requiring universal service contributions nec-
essarily constitutes the regulation of rates and entry.®% Thus,
under the FCC s reading, the states may generally regulate CMRS
provi ders as they please, but they may regul ate the rates and entry
of CMRS providers only when they nmake a finding of substitu-
tability.

We disagree with the CVRS Providers’ further argunent that

63 See M ssissippi Poultry Ass’n v. Madigan, 31 F.3d 293, 304 (5th Cir. 1994)
(en banc) (“[A] statute should be interpreted so as not to render one part
i noperative.”).

64 A state conmi ssion could require a universal service contribution based
on end-user revenues but |eave the carrier free to set its rates as it pleases
whil e not bl ocking new carriers fromentering the market. On the other hand, a
state commission would be regulating “rates and entry” if it required the
carriers to lower rates for one group of custonmers as part of an inplicit
subsi dy.
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even this reading, adopted in Cellular Telecomms. |ndus. Ass'n v.
FCC, 168 F.3d 1332 (D.C. Cir. 1999), % woul d render the second sen-
t ence redundant because the third sentence of the subsection speci -
fically lays out the procedures under which a state can petition
for the right to regulate CMRS rates. The FCC s reading woul d
still permt the follow ng understanding of the statute: States
(1) in general can never regulate rates and entry requirenents for
CVRS providers; (2) are free to regulate all other ternms and
conditions of CMRS service; (3) may regulate CVRS rates and entry
requi renents when they have made a substitutability finding in
connection with universal service prograns; and (4) may also
regulate CVMRS rates if they petition the FCC and neet certain
statutory requirenents, includingeither substitutability or unjust
mar ket rates. None of the provisions would have to be read as
i noperative or redundant.

Addi tionally, this reading woul d avoid conflict with § 254(f),
whi ch requires that “every tel econmunications carrier” contribute
to the universal service fund. This rendition of 8§ 332(c)(3)(A
allows the FCC to give effect to the plain |anguage of § 254(f)
while not violating 8 601(c)’s directive to construe the Act in
ways that do not “nodify, inpair, or supersede” federal |aw.

Therefore, the reading offered by Cel page and the CVMRS Pro-

vi ders does not represent the unanbi guous intent of Congress. The

65 See al so Sprint Spectrum L.P. v. State Corp. Commin, 966 F. Supp. 1043 (D.
Kan. 1997).
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FCC s reading reflects Congress's unanbi guous intent as expressed
in the plain |anguage of the statute and takes into account
Congress’s instruction that 8 254 be construed in ways that do not
conflict with other federal |aws.® Therefore, we reject Cel page

and the CMRS providers’ challenges to this section of the Order.

(b) CMRS PRoVI DERS AS | NTERSTATE CARRI ERS.

Cel page and the CVRS Provi ders rai se a weak chal l enge to state
contribution requirenents, contending that CMRS providers are
“Jurisdictionally interstate” and therefore exenpt from state
assessnents. W agree with the FCC that the plain | anguage of
8§ 254(f) sinply requires that “[e]very tel ecomunications carrier
that provides intrastate tel ecommuni cati ons services” contributeto
state nechanisns. As the agency found, a significant portion of
the CVRS providers’ services arise fromproviding intrastate tel e-
conmuni cat i ons services. ® This undeni ably significant involvenent
of CVRS providers in the provision of intrastate service is nore

than sufficient to place themw thin the anbit of 8§ 254(f).

66 Even if the CVRS providers are right that the plain |anguage does not
unanbi guously support the FCC s readi ng, we would defer to the FCC s reasonabl e

interpretation under Chevron step-two. Accord Cel lular Tel ecommuni cati ons,
168 F.3d at 1336 (“The bottomline is that Cellul ar has not denonstrat ed that its
interpretation of § 332(c)(3)(A) is the only pernmissible one . . . .").

87 According to one study, interstate revenues accounted for only 5.6% of
total revenues for cellular and personal comunications service carriers and 24%
of total revenues for paging and other nobile service carriers. See Fourth
Reconsi derati on Order T 303.
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b. DETERM NI NG THAT | NTERSTATE CARRI ERS MUST CONTRI BUTE
ON THE BASIS OF THEI R | NTERNATI ONAL REVENUES.

COVBAT, a small interstate carrier specializing in providing
i nternational tel ephone service, challenges the FCC s decision to
define the universal service base to include the internationa
revenues of interstate carriers. COVSAT derives such a snall
portion of its revenues frominterstate service that it would end
up with universal paynent obligations exceeding its interstate
revenues. It argues that this bizarre outcone violates 8§ 254(d)’s
requi renent that all universal service contributions be “equitable
and nondi scrimnatory” and the FCC s own principle of conpetitive
neutrality. At the very |east, COVSAT argues, this result shows
that the FCC s action is arbitrary and capri ci ous.

As a threshold matter, the FCC chal |l enges the availability of
judicial review, because COVBAT failed to petition the agency for
reconsi deration, as required by 8§ 405 of the Act.® COVSAT responds
that the absence of a 8 405 petition for rehearing is not a bar to
judicial review if the petitioner was a party in the rul emaking
proceedi ng and the FCC was afforded an opportunity to rule on the

i ssue.® Because COVBAT did participate in the rul emaking pro-

68 47 U.S.C. § 405(a).

69 “The filing of a petition for reconsideration shall not be a condition

precedent to judicial review of any such order, decision, report, or action,
except where the party seeking such review (1) was not a party to the proceedings
resulting in such order, decision, report, or action, or (2) relies on questions
of fact or |aw upon which the Conmi ssion, or designated authority within the
Commi ssi on, has been afforded no opportunity to pass.” 47 U S.C. 8§ 405(a).
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ceeding and did file coments’™ with the agency on this question,
we agree that & 405 does not bar our review ’?

The FCC is nore persuasive when it argues that COMSBAT is
really asking for consideration of its individual circunstance
rather than challenging the rule as a whole. In this situation
the FCC argues that waiver is a nore appropriate renmedy than is
judicial review. In fact, COVSAT did file a petition for waiver
but withdrew it w thout explanation shortly before the FCC fil ed
its brief in this case. COVBAT now clains to be bringing this
claim on behalf of all international <carriers in simlar
circunstances, but it fails to identify any such entities and
remains alone in its petition for review

Wil e wai ver may be an appropriate renedy, the FCC cites no
authority for the proposition that consideration of a waiver is
requi red before judicial review may occur, and our research has
found no such authority. The case relied on by the FCC stands only
for the proposition that waiver will be allowed as long as the
underlying rule is rational.”? W see no statutory basis for

denying judicial reviewon the ground that a party nmust first seek

0 See generally Conmments of COVBAT Corp., CC Docket No. 96-45 (filed
Dec. 19, 1996); Comments of COVBAT Corp., CC Docket No. 96-45 (filed April 12,
1996) .

'l See Time Warner Entertainment Co., L.P. v. FCC, 144 F.3d 75, 80 (D.C. Gir.

1998) (“So long as the issue is necessarily inplicated by the argunent nade to t he
Commi ssi on, section 405 does not bar our review. ”).

2 See National Rural Telecomm Ass’'nv. FCC, 988 F.2d 174, 181 (D.C. Grr.
1993) .
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a waiver. Therefore, we consider the rule on its nerits.

COVBAT' s attack boils down to the argunent that it is being
unfairly treated because it will be forced to pay nore in universal
service contributions thanit can generate ininterstate revenues.
It makes a conpelling argunent that this result al one violates the
equi tabl e | anguage of the statute. The FCC s response to the
statutory challenge sinply states that there is nothing
“I nequitable” about requiring a carrier benefiting from universal
service fromcontributing to it.

Under this reading, however, it is difficult to know what the
FCC would consider inequitable, because any carrier could
concei vably benefit from universal service. Cobvi ously, the
| anguage also refers to the fairness in the allocation of
contribution duties. In this matter, COVSBAT can show that it is
being forced to pay nore under this rule than it can generate in
revenues, yet the FCC does not find even this situation
“Inequitable.”

Moreover, the FCC dism sses COVWSAT' s claim that the agency
vi ol ates the “nondi scrim natory” requirenent of 8 254(d) sinply by
saying that the agency has recognized that sone providers of
international service will be treated differently fromothers. But

this recognition of discrimnation hardly saves the agency fromthe

3 COVBAT estimates that the application of the FCC s interpretation woul d
require it to contribute nore in universal service fees ($5 nmillion) than it
woul d generate in interstate revenues ($3.8 million).

71



statutory requirenent that contributions are collected on a non-
di scrim natory basis.

The agency falls back onits discretion, under the statute, to
bal ance t he conpeting concerns set forth in 8§ 254(b), which incl ude
the need for sufficient revenues to support universal service.
Wile the statute allows the FCC a considerable anount of
di scretion, however, that discretion is not absolute. The heavy
inequity the rule places on COVSAT and simlarly situated carriers
cannot sinply be dism ssed by the agency as a consequence of its
adm ni strative discretion.

Therefore, the agency’s interpretation of “equitable and non-
discrimnatory,” allowng it to inpose prohibitive costs on car-
riers such as COVBAT, is “arbitrary and capricious and mani festly
contrary to the statute.” Chevron, 467 U S. at 844. COVSBAT and
carrierslikeit will contribute nore in universal service paynents
than they will generate frominterstate service.’ Additionally,
the FCC s interpretation is “discrimnatory,” because the agency
concedes that its rule damages sone international carriers |ike
COVBAT nore than it harnms others. The agency has offered no rea-
sonabl e expl anation of how this outcone, which will require com
pani es such as COVSAT to incur a loss to participate in interstate

service, satisfies the statute’s “equitabl e and nondi scri m natory”

74 COVBAT al so points out that much of the interstate service it provides
is at the request of the government, to ensure service to isolated |ocations such
as Guam and Anerican Sanpa.
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| anguage. We therefore reverse and remand this portion of the

O der for further consideration.

6. TIMNG.

a. TI METABLE FOR THE | MPLEMENTATI ON OF
AN EXPLI CI' T SYSTEM OF UNI VERSAL SERVI CE SUPPORT.

On statutory and constitutional grounds, GIE attacks the FCC s
tinmetable for inplenentation of an explicit system of universa
service support.’”™ First, GIE argues that the agency’s decision to
wait until January 1, 2000, before inplenenting its plan for pro-

viding explicit support for universal service violates the statu-

> The FCC asks us to bar review of this question, arguing that GIE and SBC
are collaterally estopped fromlitigating it because they did so during chal -
| enges to the Access Charge Order inthe Eighth Circuit. See Southwestern Bell
153 F.3d at 537. Before applying collateral estoppel, we nust first decide
whet her (1) the issue under consideration is identical tothat litigated in the
prior action; (2) the issue was fully and vigorously litigated in the prior
action; (3) the issue was necessary to support the judgnent in the prior case;
and (4) there is no special circunstance that would make it unfair to apply the
doctrine. See Wnters v. D anond Shanrock Chem Co., 149 F. 3d 387, 391 (5th Gr.
1998), cert. denied, 119 S. C. 1286 (1999).

W agree with the petitioners that the challenge to the FCC s high-cost
support tinetable is not “identical,” for collateral estoppel purposes, to the
i ssue raised in that case. Al though the petitioners challenge the coordination
between inplicit subsidies in the access charge system and those in the new
support system their challenge in this case involves a broader attack on the
timng of the entire universal service high-cost support systemrather than on
just its interactions with the access charge system

The Eighth Crcuit did not consider the contention that GIE brings before
us: that the FCC violated 8 254(a) by failing to inmplenent an “explicit” and
“sufficient” universal service support systemwithin “fifteen nonths” of the 1996
Act’s enactnent. The Eighth Crcuit relied on the fact that the deadline for
adopting rules on universal service cane after the date for adopting rules on
openi ng the market to | ocal conpetition. See Southwestern Bell, 153 F. 3d at 537.
Therefore, there was no need for that court to deci de whether 8§ 254(a) requires
full inplenentation within “fifteen nmonths” of the enactnment, and GIE is not
collaterally estopped for pursuing its appeal of 8§ 254(a) in this court. See
Wnters, 149 F.3d at 391 n.3 (“[Unless prior issue sought to be precluded from
relitigation was a 'critical or necessary part' integral to the prior judgnent,
col l ateral estoppel may not apply.”).
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tory requirenents of 8 254. Second, GIE asserts that the delay in

i npl ementation results in an unconstitutional taking.

. STATUTORY LANGUAGE.

GITE contends that the delay in inplenentation violates
8§ 254(e) because it fails to provide “sufficient” funding to sup-
port universal service.’” |In fact, between the Order’s rel ease on
May 8, 1997, and its inplenentation on January 1, 2000, the FCC
w || have provided no explicit support to the ILECs, while it has
al ready exposed themto outside conpetition. |In theory, then, new
entrants could begin “cherry-picking” the ILEC s' best |ow cost,
hi gh-profit custoners, leaving the ILEC s stuck with the high-cost,
nmoney- | osi ng custoners that are supposed to be supported by the new
uni versal service subsidy system This would erode the old inpli-
cit subsidy systembefore the FCC had i npl enented the new explicit
subsi dy system

The question is whether the statute’s |anguage plainly re-
quires the FCC to have inplenented explicit subsidies at the sane
time that it issued the Order on May 8, 1997. GTE clains the
statute requires inmedi ate i npl enentation. But the plain |anguage
of 8§ 254(a)(2) requires us to reach the opposite result:

The Comm ssion shall initiate a single proceeding to inm

6 GTE also claims that the FCC's actions violate the “predictable” and
“nondi scrim natory” requirements of § 254(b). W see no nerit to this contention
and focus i nstead on GIE s best statutory argunment, which relies on the use of the
term“sufficient” in § 254(e).
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pl enment the recommendati ons fromthe Joi nt Board required
by paragraph (1) and shall conpl ete such proceedi ng wit h-
in 15 nonths after February 8, 1996. The rules
est abl i shed by such proceedi ng shall include a definition
of the services that are supported by Federal universa

servi ce support nechanisnms and a specific tinetable for
i npl enent ati on.

47 U. S.C. 8 254(a)(2)(enmphasis added).

By instructing the FCC to establish a “tinetable for
i npl ementation” by the statutory deadline, Congress assuned the
i npl ementati on process would occur over a transition period after
the fifteen-nonth deadline. There is no reason to believeSSand GIE
does not offer a reasonSSthat the instruction to establish a
tinmetable actually neans i nmedi ate i nplenentation of the explicit
subsidy systemat the statutory deadline.”’

Not surprisingly, GIE falls back on the term*“sufficient” and
argues that even if the FCC may slowy inplenent the high-cost
support program the statute still requires the agency to ensure
that support is sufficient during the transition period. For
reasons that we have outlined, the FCC should be accorded a
substanti al anount of deference when interpreting this word. See
supra part I1l1.A a.i.

GTE essentially asks us to hold that “sufficient” is violated

whenever there is a change (or the possibility of a change) from

T section 254(e) contenpl ates that universal support will be “explicit” and
“sufficient” “[a]fter the date on whi ch Conmi ssion regul ations i nplenenting this
section [ § 254(e)] take effect.” This |anguage further supports the FCC s readi ng
that Congress did not require inplenmentation of the high-cost support program
i medi ately after the 15-nonth deadl i ne.
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the current | evel s of universal service support. The plain neaning
of “sufficient” is far from unanbiguous as it pertains to the
timng of the high-cost support program s inplenentation. Cal -
culating how rnmuch support is sufficient to provide support for
uni versal service is a judgnent the FCCis better able to make than
are we, and we therefore defer to its reasonable interpretation
under Chevron step-two.

As the agency explains, the anmount of conpetition in |oca
mar kets depends on a nunber of different factors, of which the
i npl enmentation of the universal service planis only one. To enter
a new market, entrants nust invoke rights to interconnection
agreenents under 88 251 and 252.7® In alnpbst all cases, these
agreenents require lengthy arbitrati ons by state conmm ssions. Even
after the conpletion of such arbitrations, there may be many court
chal | enges. Because only conpetition in |ocal markets can erode
the current inplicit subsidy systemto an insufficient |evel, the
FCC made a reasonabl e determ nation that there was little chance of
such conpetition's energing in the near future.

Where the statutory |anguage does not explicitly command
ot herwi se, we defer to the agency's reasonabl e judgnent about what

Wl constitute “sufficient” support during the transition period

8 The Supreme Court did not issue its final word on these sections until
January 25, 1999. See lowa Uilities, 119 S. &. 721. In the neantine, nmany
potential entrants were stynmiedinthe arbitration process and by the uncertainty
over the FCC s jurisdictiontoinplenent its |ocal conpetition order. Therefore,
it is not surprising that the agency did not expect an onslaught of |ocal
conpetition during the interimperiod.
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fromone uni versal service systemto another. W followthe Eighth
Circuit’s recent holding on a simlar issue: “The Comm ssion has
made a predictive judgnent, based on evidence in the record and
adequately explained in the order, that conpetitive pressures in
the local exchange market wll not threaten universal service
during the interimperiod until the permanent, explicit universal
service support mechani sms  have been fully inplenented.”

Sout hwestern Bell, 153 F.3d at 537.

ii. TAKING
I n somre ways, GIE s takings argunent is sinply another version
of its contention regarding |ack of “sufficient” support. On both
i ssues, GIE argues that the FCC s decision to | eave | LEC s exposed
to local conpetition without first inplenenting the new universa
service plan results in a severe reduction of its revenues from
| ocal service. Rel ying on Brooks-Scanlon v. Railroad Commin,
251 U. S. 396 (1920), GIE argues that a regulated entity cannot be
forced to operate one segnent of its business at a |oss on the
expectation that it can nmake up the shortfalls from another
conpetitive line of business. At the very | east, GIE says, the FCC
shoul d adopt a narrow construction of the statutory |anguage to
avoid any constitutional infirmties.”

The FCC responds that before a narrow ng construction should

" See Edward J. DeBartolo Corp. v. Florida Gulf Coast Building & Constr.
Trades Council, 485 U.S. 568, 575 (1988).
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be considered, GIE nust show that a taking wll “necessarily”
result fromthe regulatory actions. See United States v. Riverside
Bayvi ew Hones, 474 U.S. 121, 128 n.5 (1985). Even if GIE can show
that sone taking will result, it nust denonstrate that its | osses
are so significant that the “net effect” is confiscatory. See
Duquesne, 488 U. S. at 310-16.

GIE has failed to neet the requirenents of Duguesne, because
it cannot show that it wll |ose any revenue at all, nuch |ess
enough to constitute a taking under nore recent precedent. Its
attenpt to distinguish Duguesne is m sqgui ded because, contrary to
GIE' s claim the Duquesne Court did not base its finding of takings
on the fact that the market was no | onger closed to conpetition.

Rat her, Duquesne stands for the proposition that “no single
rat emaki ng net hodol ogy i s mandat ed by t he Constitution, which | ooks
to the consequences a governnental authority produces rather than
the techniques it enploys.” Dugquesne, 488 U S. at 299 (Scalia, J.,
concurring). Duguesne does not require courts to engage in a
t aki ngs anal ysi s whenever an agency opens a previously regul ated
mar ket to conpetition. Further, as we explained in sustaining the
f orwar d- cost | ooki ng net hodol ogy, GIE s reliance on Brooks-Scanl on
is msplaced, because we will not apply the rule in that case to
transitional or tenporary periods. See Continental Airlines,

784 F.2d at 1251.
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b. ACCESS CHARGES AT FORWARD- LOOKI NG COST LEVELS
AS SOON As CosT MoDELS ARE AVAI LABLE.

MCl asks the FCC to reduce access chargesSSt he fees charged by
I LEC s on interstate callsSSto the forward-I| ooking cost | evel used
by the agency to cal cul ate support for high-cost areas. Under the
FCC s plan, ILEC s will be required to reduce their access charges
by the amount they receive in the form of explicit universal
servi ce subsidies. MCl argues that by permtting the ILECs to
retain the anount of access charge revenue above cost, the FCC has
violated its statutory mandate to elimnate inplicit subsidi es when
it inplenments the new universal service plan

This argunent differs fromGIE s assertions. Wile GIE seeks
i mredi ate i npl enentation of the explicit subsidy program M.l seeks
toinclude the elimnation of inplicit subsidies within the rubric
of the explicit subsidy program |In fact, GIE' s fear that inplicit
subsidies will be eroded during the transition period is precisely
the goal of MIl’s intervention. Because GIE does not seek the
elimnation of the inplicit subsidies, it is making an argunent
different fromMl's.

For this reason, we agree wth the FCC that M cannot
properly intervene on this issue, because none of the petitioners
rai sed the sane challenges to the Oder. In United Gas Pipe Line,
824 F.2d at 437, we held that “intervenors may not challenge
aspects of the Conm ssion’s orders not raised in the petitions for

review.” Because MCl's chall enge does not raise an issue brought
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up by any of the petitioners, we do not consider its argunents on
appeal, but followthe District of Colunbia Circuit and decline to
grant intervenor standing in a situation in which “we could grant
[the intervenor] the full relief it seeks while rejecting all of
the petitioners’ challenges, and vice versa.” |Illinois Bell Tel.

Co. v. FCC, 911 F.2d 776, 786 (D.C. Cir. 1990). 8

C. PLAN FOR TRANSI TION TO A NEW UNI VERSAL SERVI CE SYSTEM
FOR RURAL, | NSULAR, AND H GH COST AREAS.

The FCC s transition plan for its new explicit subsidy uni-
versal support system does not immediately apply to all ILEC s
All carriers eligible for universal service support wll becone
part of the new systemon January 1, 2000. Small rural carriers,
however, wll not be required to nove into the new system unti
2001 at the earliest. See Order f 204. Specifically, the agency
(1) has exenpted rural carriers, defined as those carriers serving

study areas of less than 100,000 lines, from the new forward-

80 Ml clains that the FCCis trying to evade revi ew of this question through
procedural maneuvering. Wen Bell South, inits Eighth Circuit challenge to the
Access Charge Order, raised the issue of the FCC s failure torenmove all inplicit
subsi di es, the agency argued that this question should be addressed in this court
in challenges to the Universal Service Order. Nowthat MCl has raised that sane
i ssue, MCl argues that the agency shoul d not be all owed to dodge revi ew agai n on
procedural grounds.

Unfortunately for MCl, it was not any mani pul ati on of procedural rul es by t he
FCC that prevented MCI fromproperly raising this issue on appeal. There was no
| egal reason that prevented MCl fromfiling a brief as a petitioner rather than as
an intervenor. Thus, the FCC s procedural noves are irrelevant for purposes of
deci di ng whet her MCI may properly i ntervene. The only question, then, is whether
MCl's chal lengetothe Order for failingtoreduce access charges i nmediately isthe
same as GIE' s challenge to the Order for failing to i npl enent explicit subsidies
i medi ately. W see no such resenbl ance.
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| ooki ng cost nethodology until at |east January 1, 2001,% and
(2) has allowed carriers with 200,000 or fewer working |oops per
study area to continue recovering extra support fromthe high-cost
fund until inplenentation of the new nethodol ogy on January 1,

2000. See Order § 210.

i ESTABLI SHING A LONGER TRANSI TI ON PERI 0D
FOR RURAL CARRI ERS W TH FEWER THAN 100, 000 LI NES.

Vernont 8 attacks the small rural carrier exenption because it
does not permt |arge carriers who happen to serve rural areas the
sane del ayed transitional treatnent that rural carriers with study
areas of | ess than 100,000 lines will receive. Vernont argues that
there is no statutory or reasonabl e basis for distinguishing anong
rural carriers sinply because of their size. For exanple, census
statistics show that Vernont has nore residents living in rura
areas than does any other state, yet its carrier, Bell Atlantic,
does not qualify for the sane treatnent as do other rural carriers
as defined by the FCC s 100, 000-1ine distinctions.

Vermont does not point to any statutory authority for its
claimthat the FCC nust give all rural carriers the sane treatnent
under the plan. Instead, it sinply argues there is no good reason

totreat Bell Atlantic differently fromother rural carriers. For

81 See Order T 273 (stating that “non-rural carriers” will come under the
new forward-| ooki ng cost mnethodol ogy).

82 Kansas initially joined Vernont in this challenge but indicates, inits
reply brief, that it noww thdraws fromthis portion of the appeal
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these reasons, it asks us to reverse on arbitrary-and-capricious
grounds under the APA

A statute survives judicial scrutiny wunder the APA's
“arbitrary and capricious” standard as long as the agency
“articulates a rational relationship between the facts found and
the choice nade” and “so long as the agency gave at |east m ninma
consideration to relevant facts contained in the record.” Harris,
19 F.3d at 1096. The FCC provides at |east two reasons that
articulate such a “rational relationship.”

First, because the agency delayed the transition for rura
carriers on the ground that its cost nodels for small carriers were
i nadequate, it was reasonable to treat Bell Atlantic differently.
After all, Bell Atlantic is a large |ILEC for which the FCC does
have cost nodels. Second, the FCC justifies its delay for snmal
rural carriers because it has found that they will have greater
difficulty adjusting to a new system Again, such a finding would

not apply to Bell Atlantic. These reasons suffice.

i CONTI NUI NG APPLI CATI ON OF EXI STING H G+ COST RULES
UNTI L THE NEW UNI VERSAL SERVI CE SYSTEM TAKES EFFECT.

Ver nont 8 chal | enges t he deci si on to mai ntain extra support for
| LEC s with study areas of 200,000 or fewer |oops until the new

met hodol ogy i s inplenented on January 1, 2000. In other words, by

8 Kansas initially joined Vernont in this challenge, but has indicated in
its reply brief that it now withdraws fromthis portion of the appeal.
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exenpting carriers with 200,000 or fewer lines fromthe new high-
cost support nethodol ogy, the FCC again decided to give extra sup-
port to smaller carriers, in this case defined as those carriers
W th study areas containing 200,000 or fewer loops. As it didin
chal I engi ng the 100,000 |ine distinction, Vernont asserts that the
distinction is arbitrary and capricious because the FCC ignores
evidence that size is not a reliable predictor of cost.

The FCC again argues that the 200,000-line rule is

transitional, interimrelief. The agency has stated that the extra
support provided by this rule will expire when the new forward-
| ooki ng cost net hodol ogy goes into effect on January 1, 2000. It

asks us to accord it the “substantial deference” it needs to
devel op transitional solutions to conplex regulatory problens. See
MCl Tel ecomms. v. FCC, 750 F.2d 135, 140 (D.C. Cir. 1984).

In contrast to the situation involving the rural carrier
exenption, the FCC has set a specific date for the end of this
transitional period: January 1, 2000. Accordingly, the agency’'s
commtnent to a specific date for term nation of the support re-
sulting from the 200,000-1o0op rule nakes the rule sufficiently
transitional to avoid judicial review Therefore, for |ack of
ri peness, we will not review Vernont’s challenge to the effects of

t he 200, 000-1 oop distinction.?®

84 Vernont argues that the 200, 000-1 oop distinction will become pernanent
through its incorporation into the “hold harm ess” rule articulated in the Sev-
enth Report and Order. As we have di scussed, supra, we do not have jurisdiction

(continued...)
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B. SUBSI DI ZATI ON OF SERVI CES FOR
ScHoOLS, LIBRARIES, AND HEALTH CARE PROVI DERS.

Section 254(h) adds a new winkle to the concept of universal
service by directing the FCC to provi de support to elenentary and
secondary schools, |ibraries, and health care providers. Thus, the
agency has a new statutory nmandate to subsi di ze support for certain
beneficiari es, irrespective of whether they are high-cost
consuners. GIE rai ses objections to the agency’s inpl enentation of
this broad statutory nmandate,® and Ci ncinnati Bell and the states
chal | enge the proposal to assess contributions to this new univer-

sal service fund.

1. MANDATI NG SUPPORT FOR | NTERNET ACCESS
AND | NTERNAL CONNECTI ONS TO SCHOOLS AND LI BRARI ES.

Wil e section 254(h) plainly authorizes the FCC to support
di scount ed tel econmuni cations services to schools and libraries,
GITE finds no equivalent statutory authority to support discounted

internet access and internal connections. Therefore, GIE argues

(...continued)

to consider the nmerits of that new Order except in the way that it affects our
reviewof the Order. The “hold harm ess” principle was i ntroduced in the Seventh
Report and Order and renmins outside the scope of this proceedi ng.

8 As a threshold matter, GIE challenges the timing of the proposal,

because it would require support for schools, libraries, and health care
provi ders before the newsystemfor explicit subsidi es has been i npl enented. For
t he sane reasons we have di scussed, see supra part I11.A. 6.1., we extend the FCC

greater discretion in deciding what will be “sufficient” during the transition
period, especially when there is little reason to believe that the old subsidy
systemw | | break down during that period.
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that the agency exceeded its statutory authority when it mandated
support for discounted internet services and i nternal connections.

Al though we agree with GIE that the statute and its
| egislative history do not support the FCC's interpretation, the
| anguage of the statute is anmbi guous enough to require deference
under Chevron step-two. Because, however, the FCC s decision to
extend universal service support to internet access and interna
connections rai ses grave doubts as to whether 8 254(h) creates an
unconstitutional tax, we construe the statute narrowy to avoid
rai sing these constitutional problens. 8

The FCC concedes that internet access and i nternal connections
cannot be defined as “tel econmuni cati ons services” for purposes of
the section.® It argues, however, that the plain |anguage of
8§ 254(h)(1)(B) and (c)(3) authorizes it to require discounted

i nternet access and i nternal connections to schools and libraries

8 Judge Garza does not join our analysis of the constitutional issues
raised by the FCC s decision to provide discounts on internet services for
schools and libraries, set forth in note 97, infra. He would not address these
i ssues, because the parties did not rai se themon appeal. See Carducci v. Regan,
714 F.2d 171, 177 (D.C. Gr. 1983) (refusing to consider a constitutional issue
of first inpression “where counsel has nmade no attenpt to address the i ssue” and
“where, as here, inportant questions of far-reaching significance are involved”).
But see United States Nat’'| Bank v. |ndependent Ins. Agents of Am, 508 U. S. 439,
446 (1993) (approving lower court’s consideration of |egal claimnot argued by
either party as part of courts’ “independent power to identify and apply the
proper construction of governing law')(internal quotations onmtted); United
States v. Moore, 110 F.3d 99, 101 (D.C. Gr. 1997) (en banc) (Silberman, J.,
di ssenting) (conceding that the “rigor and integrity of Carducci was severely
i mpai red by t he unani nous deci si on of the Suprene Court” in I ndependent |nsurance
Agents).

87 The FCC has recogni zed that internet access or internal connection ser-
vices are “information services” that cannot be equated with “tel ecomruni cati ons
services.” See Oder 1 439 n.1145.
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(but not to health care providers).

Subsection 254(h)(1)(B) requires all tel econmunications pro-
viders to provide to elenentary schools, secondary schools, and
libraries, on request, discounted services “that are within the
definition of universal service under subsection (c)(3) of this
section.” Subsection (c)(3) authorizes the FCC to designate
“addi tional services for such support nechanisns for schools,
libraries, and health care providers for the purposes of subsec-
tion (h) of this section.” These “additional services” are “[i]n
addition to services included in the definition of universal ser-

vi ce under paragraph (1),” which defines universal service as an
“evol ving | evel of tel ecommunications services.”

The FCC points out that there is no | anguage restricting these
“addi tional” services to tel ecomuni cations services. Furthernore,
Congress used the limting term “tel ecomuni cati ons services” in
8 254(h) (1) (A when discussing the provision of universal service
support for rural health care providers. The agency argues that
“the varying uses of the terns 'tel ecomunications services' and
‘services' in 8 254(h)(1)(A) and (B) suggests that the terns were
used consciously to signify different neanings.” Order 9 439.
Therefore, the FCC concl uded that the term*®additional services” is
not limted to tel ecommuni cations services. |t then decided that,

based on the legislative history and its understanding of the

purposes of the statute, it should require internet access and
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i nternal connections® support for schools and |ibraries.

We first consider whether the FCC s interpretation conflicts
with the plain |anguage of 8 254(h)(1)(B) and (c)(3). Al t hough
the best reading of the statute does not authorize the agency’'s
actions, we find the statute sufficiently anbi guous to i nvoke st ep-
two of Chevron.

The statute restricts the FCC s authority to interpret the
phrase “additional services” in subsection (c)(3) to “the purposes
of subsection (h) of this section.” The use of the phrase
“tel ecommuni cations services” in the title of § 254(h) indicates
that the “purposes of subsection (h)” are to provide discounted
support for tel econmunications services. 8

We find further support for this reading in the legislative
history of 8§ 254(h): "New subsection (h) of section 254 is
intended to ensure that health care providers for rural areas,
el emrentary and secondary school classroons, and |libraries have af -

fordabl e access to nodern tel econmunications services . . . ."9

8 cCalling “internal connections” a good and not a service, GIE separately
attacks the “internal connections” requirenment. The FCC argues that courts have
recogni zed i nternal connections as services, see NARUC v. FCC, 880 F.2d 422, 430
(D.C. Cir. 1989), and that the legislative history's enphasis on connections to
“cl assroons” nmakes such a requirenent reasonable. G ven that the nai ntenance and
installation of regular tel ephone lines also is characterized as a “service,” we
reject GIE's attenpt to distinguish “internal connections.”

89 See United States v. Wal lington, 889 F.2d 573, 577 (5th Cir. 1989) (stating
that the “section headi ng enact ed by Congress inconjunctionwith statutory text [is
considered] to 'cone up with the statute’s clear and total neaning.'” (citation
omtted)).

% H R Cow. REr. 104-458, at 132 (1996) (enphasis added), reprinted in 1996
(continued...)
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The House Conference Report also elaborates on the interaction
bet ween subsections (h)(1)(B) and (c)(3):
New  section (h) (1) (B) requires t hat any

t el ecommuni cations carrier shall, wupon a bona fide

request, provide services for educational purposes

included in the definition of universal service under new

subsection (c)(3) for elenentary and secondary schools

and libraries at rates that are |less than the anounts

charged for simlar services to other parties, and are

necessary to ensure affordabl e access to and use of such

t el ecommuni cati ons services.*
And while the legislative history of subsection (c)(3) supports
gi ving the FCC di screti on when desi gnati ng services for school s and
libraries, it neverthel ess describes the subsection (c)(3) defi-
nition as “appl i cabl e only to public i nstitutional
t el econmuni cations users.”% This | anguage provi des nore evidence
that Congress intended that the FCC designate additiona
t el ecomruni cati ons servi ces under subsection (c)(3) rather than any
addi tional services that the agency deens desirable.

| ndeed, the agency’s broad reading of “additional services”
woul d nmean that the use of the word “services” in other parts of
8 254(c) could be broadened to include non-tel econmunications

services. For instance, 8 254(c)(2) authorizes the Joint Board to

recomrend nodifications to the definition of “services.” Under the

(...continued)
U S.C.C AN 144,

%1 H. R Cow. REp. 104-458, at 133 (1996) (enphasis added), reprinted in 1996
US CCAN 144,

%2 | d.
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FCCs interpretation, the Joint Board (conposed of state
t el ecommuni cati ons regul ators and nenbers of the FCC) coul d be free
to redefine “services” to include services wunrelated to
t el ecomruni cati ons. This result is an inplausible reading of
Congress’s intent.

This is not the end of the analysis, however, because sone
aspects of the statute’s | anguage and | egi sl ati ve history al so sup-
port the FCC s reading. First, the plain | anguage of 8§ 254(c)(1)
invites the FCC periodically to re-define “universal service” to
“tak[e] into account advances in tel ecommuni cati ons and i nformati on
t echnol ogi es and services.” Mor eover, the “purposes of subsec-
tion (h)” language i n subsection (c)(3) could include nore than the
“tel ecommuni cations services” referred to in 8 254(h)’s section
headi ng. After all, subsection (h)(2)(A), which is also one of the
“pur poses of subsection (h),” instructs the FCC to establish com
petitively neutral rules to “enhance . . . access to advanced tel e-
communi cations and information services ”

Finally, sone of the |l egislative history inplies that Congress

i ntended for subsection(h) to support internet access:

[ T] he provisions of subsection (h) will help open new

9 We also agree with GTE that the FCCis asserting unlinited authority to
prescri be support for whatever it wi shes. At oral argunent, counsel for the FCC
coul d not point out howits interpretationcouldbelintedeventointernet access
services. For instance, the agency could not explain why satellite television
services or even janitorial services would not fit within its understandi ng of
“addi tional services.” Incontrast, the plainlanguage of 8 254 provi des an easily
recogni zable limt on FCC authority by confining 8 254(h) support to
t el ecommuni cati ons services. The superiority of GIE s readi ng, however, does not
necessarily make Congress’s intent unanbi guous.
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worl ds of know edge, |earning and education to all

AnericansSSrich and poor, rural and urban. They are

i ntended, for exanple, to provide the ability to browse

library collections, review the collections of nuseuns,

or find new information on the treatnent of an ill ness,

to Americans everywhere via schools and libraries.®
The reference to “brows[ing] library collections” indicates that in
drafting subsection (h), Congress envisioned sone kind of support
for internet access.

The best reading of the relevant statutory |anguage
nonet hel ess indicates that the FCC exceeded its authority by
mandati ng di scounts for internet access and internal connections.
The statutory invitation in subsection (c)(1l) to “re-define”

uni ver sal service to include information services does not

necessarily relate to the FCC s authority under subsection (c)(3).

Addi tional ly, subsection (h)(2)(A) provides the agency only
wth authority to “establish conpetitively neutral rules to enhance
access” to information services. It does not contain specific
| anguage supporting provision of such services “at rates | ess than
the anobunts charged for simlar services to other parties,” as in
subsection (h)(1)(B). And finally, the legislative history does
not indicate whether Congress thought the statute would enhance
access tointernet services through di scounts on tel ecommuni cati ons

services or, instead, through direct subsidies for internet access.

% H R Cow. Rep. 104-458, at 132 (1996), reprinted in 1996 U.S.C.C A N.
144,
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Even though GTE has offered a persuasive readi ng of the stat-
ute, its plain |anguage does not make Congress’s intent
sufficiently “unanbi guous” for Chevron step-one review. Therefore,
we defer to the FCC s interpretation under Chevron step-two and
affirmthose aspects of the Order providing internet services and

i nternal connections to schools and libraries.?®

2. AUTHORI TY TO PROVI DE SUPPORT PAYMENTS
TO NON- TELECOVMUNI CATI ONS ENTI TI ES THAT PROVI DE | NTERNET ACCESS
AND | NTERNAL CONNECTI ONS TO SCHOOLS AND LI BRARI ES.

The FCC i nvokes its rul emaki ng power under 8 254(h)(2)(A) and

9 Before we defer to the FCC's interpretation of an anbi guously worded
statute under the deferential Chevron step-two standard of review, we consider
whet her the agency’s approach rai ses constitutional problens that shoul d | ead us
to construe the statute in the manner urged by GIE. “[Where a statute is
susceptible of two constructions, by one of whhich grave and doubtfu
constitutional questions arise and by the other of which such questions are
avoi ded, our duty is to adopt the latter.” Jones v. United States, 119 S. C
1215, 1222 (1999) (internal citations onmtted). This rule “has for so | ong been
applied by this Court that it is beyond debate.” DeBartolo, 485 U. S. at 574-75.
It is also of such inmportance that a court will reject an agency interpretation
of a statute that would ordinarily receive deference under Chevron step-two if
it believes the agency’'s reading raises serious constitutional doubts. I d.
(construing statute narrowmy to avoid First Amendment problen).

W have identified two ways in which the agency’s interpretation could
rai se constitutional concerns that mght |lead us to construe the statute nore
narromy. First, the FCC s application of the universal service fund for non-
t el econmuni cations services could constitute an inproperly delegated tax.
Second, its interpretation of the reach of § 254(h)(1)(B) coul d have transformnmed
the Act into a “bil[l] for raising revenue” in violation of the Oigination
Cl ause.

Though it is a close question, we conclude that the FCC s interpretation
does not raise sufficiently serious constitutional doubts to override our nornma
Chevron step-two deference. Wile the rel ationshi p between internet services and
the public tel ecommuni cati ons network is nore attenuated than is that of paging
services, see supra part Il1l1.A 5.a, we are not convinced that even this atten-
uated rel ationship rai ses serious doubts under Minoz-Flores. For simlar rea-
sons, this attenuated relationship does not raise serious doubts as to whether
the FCC s interpretation nakes the assessnent an inproperly delegated tax. See
Rural Tel. Coalition v. FCC, 838 F.2d 1307, 1314 (D.C. Cr. 1988) (rejecting
unconstitutional tax challenge to universal service support allocation finding).
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its “necessary and proper” authority under 8 154(i) to provi de sup-
port paynments to non-tel ecommuni cations entities that provide in-
ternet access and internal connections to schools and libraries.
GITE attacks this decision as violating the express intent of Con-
gress as read through the plain | anguage of the statute.

The FCC does not argue that any specific provision of the
statute authorizes it to add non-tel ecommuni cati ons conpanies to
the universal service paynent system Rather, it avers that
(1) the statute gives it broad authority to establish conpetitively
neutral rules; (2) the statute does not speak directly to the issue
of non-tel ecommuni cati ons providers; and (3) the statute’s silence
i ndi cates that the agency should recei ve Chevron deference.

GlIErelies on the traditional maxi mof statutory construction,
“expressio unius est exclusio alterius.”® GIE points out that
8 254(h)(1)(B) already discusses how carriers wll be reinbursed
for providing di scounted services: “[a] tel ecommunications carrier
provi di ng service under this paragraph . . . .” According to GTE,
Congress’s choice of the phrase “teleconmunications carrier”
precludes the FCC from providing those sane paynents to non-
t el ecommuni cations carriers.

We concl ude that the conbination of the FCC s “necessary and

proper” authority under 8 154(i) and the |limted useful ness of the

9 “The expression of one thing inplies the exclusion of another.” “Hence,
a statute that mandates athing to be donein a given manner . . . normally inplies
that it shall not be done in any other manner . . . .” 73 AM JUR 2D Statutes § 211

(1995).
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expressi o unius doctrine in the admnistrative context permt the
FCC to expand the reach of universal support to non-
t el ecommuni cations carriers. While courts have rightly warned
against using silence in a statute to give “agencies virtually
limtless hegenony,”® we are convinced that Congress intended to
allowthe FCC broad authority to i nplenent this section of the Act.

In lowa Uilities Board, the Eighth Grcuit offered this ex-
pl anati on of the reach of 8 154(i) in denying the FCC jurisdiction
over the pricing of |ocal telephone service: “[Section 154(i)]
merely suppl[ies] the FCC with ancillary authority to issue regu-
|ations that may be necessary to fulfill its primary directives
contai ned el sewhere in the statute. [It does not] confer[] addi-
tional substantive authority.” 120 F.3d at 795. In this matter,

however, the FCCis not asserting additional substantive authority,

as it tried to do in lowa Utilities. It is not asserting
additional jurisdictional authority, but, rather, is issuing a
regul ation “necessary to fulfill its primary directives.”

The agency’s primary directive is to “enhance access to
advanced tel ecomuni cations and information services” for school s
and libraries. See 8§ 254(h)(2)(A). It is taking nodest steps to
ensure that Congress’s instructions on expandi ng uni versal service

inthe formof internet access and i nternal connections will not be

97 Ethyl Corp. v. EPA, 51 F.3d 1053, 1060 (D.C. Cr. 1995).
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frustrated by | ocal nonopolies.®® For these reasons, we affirmthe
decision to permt support of non-telecomunications carriers
providing internet access and internal connections to schools and

libraries.

3. ENCROACHI NG ON STATE AUTHORI TY TO SET DI SCOUNT RATES
FOR | NTRASTATE SERVI CES TO SCHOOLS AND LI BRARI ES.

Section 254(h)(1)(B) divides the regul ation of di scount rates
on services offered to schools and libraries between the FCC and
the states. “The discount shall be an anpbunt that the Comm ssi on,
Wth respect to interstate services, and the States, wth respect
to intrastate services, determne is appropriate and necessary to
ensure affordable access to and use of such services by such
entities.” 8§ 254(h)(1)(B)

The FCC has decided to offer federal universal service funds
to help support the intrastate rate discounts. Predictably, the
agency has conditioned such funding on the states' “establish[ing]
intrastate discounts at | east equal to the discounts on interstate
services.” Oder § 550. GTE challenges this condition as an en-
croachnment on the states' statutory right to “determ ne [what is]
appropriate and necessary to ensure affordable access.”

GIE has failed to point to any statutory or other authority

9 The District of Columbia CGrcuit has upheld FCC actions under § 154(i)
that require paynents fromparties even wi t hout express statutory authorization.
See Mobi | e Comuni cations Corp. of Am v. FCC, 77 F.3d 1399 (D.C. Gr. 1996); New
Engl and Tel. & Tel. Co. v. FCC, 826 F.2d 1101 (D.C. Cr. 1987).
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prohibiting the FCC s condition for funding. States are free to
refuse federal support for intrastate discounts and, therefore,
remain free to determ ne what is “appropriate and necessary,” con-
sistent with the plain |anguage of the statute. In the Tenth
Amendnent context, this court has refused to view simlar federal
conditional grants as “equivalent to coercion.” See Texas V.
United States, 106 F. 3d 661, 666 (5th Cr. 1997). Wthout express
statutory | anguage prohibiting such a practice, we reject GIE s

chall enge to the FCC s funding conditions.

4, EXERCI SING AUTHORI TY | N DECI DI NG THAT SCHOOLS AND LI BRARIES CAN OBTAIN
D scounts ON ALL COMMVERCI ALLY AVAI LABLE TELECOVMUNI CATI ONS SERVI CES.

The FCC has al so deci ded that, pursuant to its authority under
8§ 254(c)(3), it will allow schools and libraries to obtain sup-
ported discounts on all comrercially avail abl e tel ecomruni cati ons
servi ces. The agency believes that this approach will maxim ze
school s’ and libraries’ flexibility to purchase whatever package of
servi ces they need.

GTE chal | enges the agency’s statutory authority to refuse to
limt the types of services that will be available for support. It
contends that the plain|anguage of § 254(c)(3) requires the FCCto
“desi gnate” which tel ecommuni cati ons services will receive univer-
sal service support and whi ch tel econmuni cati ons services will not.
The key to GIE s argunent is the neaning of “designate.”

According to GIE, “designate” denotes sone action of specific
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selection. The standard dictionary definition of “designate” in-
cludes “to distinguish as to class” and “to indicate and set apart
for a specific purpose, office, or duty.” M:RR AM WEBSTER' S COLLEG ATE
Dicrionary 313 (10th ed. 1994). GIE clains that by using the word
“designate,” Congress instructed the FCC to “indicate and set
apart” which services may recei ve support under 8 254(h). GIE al so
finds support in the legislative history, which says the FCC shoul d
“take into account the particular needs of . . . schools and |i-
braries.”®

We disagree with GIE that the plain-neaning understandi ng of
“desi gnate” denonstrates Congress’s unanbi guous intent to require
the FCC to specify which services will be supported. By using the
word “designate,” Congress also could have neant for the agency to
aut horize a broad class of services. Thus, by “designating” all
comercially avail abl e tel ecommuni cations service, the FCC can be
said to have “designated” which services nmay be supported. For
this reason, t he desi gnation “comercially avai |l abl e
t el ecommuni cati ons services” does not violate the plain neani ng of
the statute under Chevron step-one.

Under Chevron step-two, the FCC has reasonably concl uded t hat
it can fulfill its statutory duty to “designate” while giving

schools and libraries the maximum flexibility to choose which

9 See H. R Cow. Rep. 104-458, at 133 (enphasis added), reprinted at 1996
U S . CC AN 144.
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services they need. It is not unreasonable for the FCC to concl ude
that it could best “take into account . . .the particul ar needs” of
schools and libraries by allowng support for all comrercially
avai | abl e t el ecommuni cati ons services. 1 Because Congress’s use of
“desi gnate” in subsection (c)(3) does not unanbi guously require the
FCCto limt which services may be supported, and because the FCC s
decision is reasonable under Chevron step-two, we reject GIE s
request and affirmthe decision to allow schools and libraries to
obtain support for all “comrercially avail abl e tel ecommuni cations

services.”

5. AUTHORI TY TO SuBsI DI ZE TOLL- FREE TELEPHONE CALLS
TO | NTERNET SERVI CE PROVI DERS BY NON- RURAL HEALTH CARE PROVI DERS.

Congress directed the FCCto provi de universal service support
for “any public or nonprofit health provider that serves persons
who reside in rural areas.” 8§ 254(h)(1)(A). Congress also in-
structed the agency “to enhance, to the extent technically feasible
and econom cal | y reasonabl e, access to advanced t el ecomruni cati ons
and information services for all public and nonprofit . . . health
care providers.” The FCC has seized on the nore general |anguage
in the second provision as authority for subsidizing tel ephone
calls to internet service providers by both rural and non-rura

health care providers.

100 The FCC further concluded that its decision will ensure that schools
and libraries can obtain discounted “state-of-the-art telecomrunications
t echnol ogi es as those technol ogi es becone available.” Oder § 433.
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GTE advances an argunent based on the expressi o uni us canon.
Because the first provision gives specific instructions on provid-
i ng subsidized support for health care providers and explicitly
limts that support to rural health care providers, GIE argues that
the FCC has no statutory authority to expand such support to non-
rural health care providers. |In the agency's view, Congress could
have extended support to non-rural providers, but chose not to.
This signifies a Congressional decision that the FCC should
respect.

The FCC responds that the expressio unius canon should not
resol ve a question of statutory interpretationin an admnistrative
| aw context. Additionally, it argues that 8§ 254(h)(2)(A) obligates
the FCC to “enhance, to the extent technically feasible and eco-
nom cally reasonable, access to advanced tel ecommunications and
i nformati on services.”

W do not read 8 254(h)(2)(A)’s *“enhancing” |anguage to
require the FCCto act as it did here. But, we conclude that the
| anguage in 8 254(h)(2)(A) denonstrates Congress’s intent to au-

thori ze expandi ng support to “advanced services,” when possible,
for non-rural health providers.

GTE has al ready established that § 254(h)(1)(A) requires sup-
port for tel ecommuni cations service to rural health care providers
only. W can then read 8 254(h)(2)(A) as an instruction to the FCC

to work to support *“advanced services” for non-rural health care
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provi ders when “econom cally reasonable.” Inportantly, the FCC s
pl an does not extend, to non-rural health providers, the sane tel e-
communi cations discounts enjoyed by 8 254(h)(1)(A) rural health
provi ders. Rat her, the agency chose to support access (through
subsi di zed tel ephone calls) to an “advanced . . . information
service” (an internet service provider), finding that this subsidy
was “economcally reasonable” and “technically feasible.” Oder
1 748.

The FCC has found a way to “enhance access,” as authorized by
t he plain | anguage of 8 254(h)(2)(A), so we affirmthis portion of
t he Order.

6. CONTRI BUTI ON SYSTEM TO PROVI DE UNI VERSAL SERVI CE FUNDI NG
FOR SCHOOLS, LIBRARIES, AND RURAL HEALTH PROVI DERS.

The FCC decided to fund the universal support nechanisnms for
schools, libraries, and rural health care providers by “assessing
both the interstate and intrastate revenues of providers of
interstate tel ecomunications services.” Oder f 808. The uncer-
tainty of state support for the new 8 254(h) subsidies and ot her
financi al considerations, accordingtothe FCC, justifies assessing
both the intrastate and interstate revenues of interstate carriers.

C ncinnati Bell (“CBT”), a small <carrier wth a nostly
intrastate revenue base, attacks the decision as a violation of
8§ 2(b)’ s prohibition on federal regulation of intrastate services.

The states challenge the FCC s related assertion that it has the
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authority to require carriers to recover their intrastate

contributions fromthe states.

a. AUTHORI TY TO ASSESS CONTRI BUTI ONS ON THE
CoMVBI NED | NTERSTATE AND | NTRASTATE REVENUES OF CARRI ERS
THAT PROVI DE | NTERSTATE TELECOVMUNI CATI ONS SERVI CES.

Along the sane lines as Bell Atlantic’s challenge to the “no
di sconnect” rule, CBT argues that the FCC s decision to assess
intrastate revenues exceeds its jurisdiction, in violation of the
still-intact Louisiana PSC reading of 8§ 2(b). CBT contends that
unli ke the provisions considered in lowa Utilities, 8 254 does not
“apply” to intrastate matters in a sufficiently unanbiguously
manner so as to confer federal jurisdiction.

As we have di scussed, we understand 8§ 2(b) to serve as both a
rule of statutory construction in considering whether a provision
applies tointrastate matters and as a jurisdictional fence agai nst
assertions of the FCCs ancillary jurisdiction. See |owa
Uilities, 119 S. C. at 731. Like Bell Atlantic, CBT is using 8§
2(b) to challenge the FCC s construction of 8 254 to apply to
i ntrastate ratenaking.

The FCCs first defense denies that its actions even
constitute a “regulation” that would fall wunder the rule of
statutory construction created by 8 2(b) and Louisiana PSC. The
agency argues that sinply factoring intrastate revenues into

cal cul ati ons of uni versal service contributions does not constitute
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regul ati on of those services. The FCC has used both intrastate and
interstate revenues as a basis for inposing accounting obligations
or tariff requirenents in other contexts wthout any court's
finding 8 2(b) violations. Additionally, the FCC has stated that
carriers may recover their contributions only from interstate
rates. The agency believes this last requirement wll prevent its
contribution requirenents from inproperly affecting intrastate
rates.

Despite the persuasi veness of this argunent, we concl ude that
8 2(b)’'s broad | anguage enconpasses the FCC s decision to assess
intrastate revenues. The plain |anguage of 8§ 2(b) discusses
“Jurisdiction with respect to . . . charges, classifications,
practices, services, facilities, or regqulations for or in
connection with intrastate conuni cation service . . . .” W agree
with CBT that the inclusion of intrastate revenues in the
cal cul ation of universal service contributions easily constitutes
a “charge . . . in connection with intrastate comrunication
service.”

The plain | anguage of 8§ 2(b) directs courts to consider FCC
jurisdiction over a very broad swathe of intrastate services. W
decline to exenpt the FCC s assessnent of intrastate revenues from

the anbit of § 2(b). 1%

101 The FCC' s decisionto prohibit carriers fromrecovering throughintrastate
rates does not save it from8§ 2(b) analysis. There is no question that the anpunt
of acarrier's universal service contributions will increasewth theinclusion of

(continued...)
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The FCC t hen contends that 8 254 does apply to intrastate mat -
ters, because it unanbi guously authorizes the agency to devel op
uni versal service nmechanisns that are sufficient to support both
interstate and intrastate service. |In support of this assertion,
the agency points to 8 254(d)’'s requirement that “[e]very
t el ecomuni cati ons carrier t hat provi des interstate
t el ecomuni cati ons services shall contribute . . . to the specific,
predi ct abl e, and sufficient nmechanisnms established by the
Comm ssion to preserve and advance universal service.” The FCC
then conpares this |language to 8§ 254(f), which allows states to
adopt uni versal service regulations as | ong as they do not “rely on
or burden Federal wuniversal service support nechanisns.” Thi s
| anguage, the FCC cl ains, shows that Congress intended for it to
bear the primary responsibility for ensuring the sufficiency of
uni versal service for both interstate and intrastate services.

These two provisions do not reflect enough of an unanbi guous
grant of authority to overcone the presunption established by
8§ 2(b). Wiile, under Chevron step-two, we usually give the agency

deference in its interpretation of anbiguous statutory |anguage,

(...continued)
intrastate revenues. This cost, evenif recovered only throughinterstate revenues,
still constitutes a “charge in connectionwith intrastate service” under 8§ 2(b).

I f the point of 8 2(b) was to protect state authority over intrastate service
allowing the FCC to assess contributions based on intrastate revenues could
certainly affect carriers’ business decisions on how much intrastate service to
provi de or what kind it can afford to provide. This federal influence over intra-
state services is precisely the type of intervention that §8 2(b) is designed to
prevent.
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the Suprenme Court continues to require the agency to overcone the
8§ 2(b) statutory presunption w th unanbi guous | anguage show ng t hat
the statute applies to intrastate nmatters. See lowa Uilities,
119 S. C. at 731.

While the text of the statute does not inpose any limtation
on how wuniversal service wll be funded, it also does not
explicitly state that the FCC has the responsibility to fund
intrastate universal services. The agency seeks authority “in the
broad | anguage” of the statute, but “we do not find the neani ng of
the section so unanbiguous or straightforward as to override the
command of § 152(b).” See lowa Uilities, 119 S. . at 731
(quoting Louisiana PSC, 476 U S. at 377).

Wthout a finding that 8 254 applies, the FCC has no other
basis to assert jurisdiction, because lowa Uilities explicitly
prohi bits FCC jurisdiction over intrastate matters stenm ng from
the agency's plenary powers. See id. Therefore, we reverse that
portion of the Oder that includes intrastate revenues in the

cal cul ati on of universal service contributions.

b. AUTHORI TY TO REFER CARRI ERS TO THE STATES
To SEEK RECOVERY OF | NTRASTATE CONTRI BUTI ONS.

Though it stated that it had “the authority to refer carriers
to the states to seek authority to recover a portion of their
intrastate contribution fromintrastate rates,” Order § 818, the

FCC al so declined to exercise this authority. Instead, it directed
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carriers to recover their contributions frominterstate revenues
only.

The states and CBT challenge this assertion of authority on
t he sanme grounds they question the inclusion of intrastate revenues
for universal service contributions. Because the FCC bases its
authority on the sanme provisions it cited on that issue, our
decision to deny the agency jurisdiction on that question applies
equally to the its claimof authority to assess intrastate rates.

The FCC al so rai ses a prudenti al defense, arguing that because
it has not chosen to exercise its authority, the issue is not yet
ripe for judicial review Addi tionally, the agency argues that
both petitioners |lack standing. W do not accept either of these

prudenti al defenses.

i . RIPENESS
Conceding that the FCC has not yet acted on its decision to
assert authority over intrastate services, the states reject the
agency’s ripeness claimbecause the “question presented is purely
legal.” See New Ol eans Pub. Serv., Inc. v. Council of the City of

New Ol eans, 833 F.2d 583, 587 (5th Cir. 1987).1!°2 Pointing also to

102 1'n its nost recent action, the FCC reaffirmed its jurisdictional

authority to require carriers to contribute based on both intrastate and inter-
state revenues. See Seventh Report and Order 11 87-90. In fact, the FCC appears
to be awaiting a decision by this court before taking further action: *“Ac-
cordi ngly, pending further resolution of this matter by the Fifth Grcuit, the
assessnent base and recovery base for contributions to the high-cost and | ow
i ncone uni versal service support nmechani smthat we adopted in the First Report

(continued...)
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Pacific Gas & Elec. Co. v. State Energy Resources Conservation &
Dev. Commin, 461 U S. 190 (1983), the states argue that when the
FCC has asserted its authority in a final decision on a |egal
gquestion such as its jurisdiction over intrastate rates, “one does
not have to await the ultimte inpact of the threatened injury to
obtain preventive relief.” See id. at 201.

This issue is ripe for judicial review. The two factors for
considering ripenessSSfitness for judicial decision and hardshipto
the partiesSSsupport our consideration of this question. Courts
should be able to resolve a question such as jurisdiction and
authority under the Act. Additionally, the states already have
shown one exanpl e of the harmin w thhol ding review. For instance,
MCl, in the face of state opposition, has already begun billing

sonme custoners based on revenue fromintrastate calls. 103

i STANDI NG.

(...continued)
and Order shall remain in effect.” Seventh Report and Order § 90. This
invitation to judicial action further undercuts the FCC s ripeness defense.

103 Mol has filed a supplenental brief rejecting this characterization.
It relies on MCI Telecomm Corp. v. Virginia State Corp. Conmin, 11 F. Supp. 2d
669 (E. D. Va. 1998), vacated as noot, 1999 U S. App. LEXIS 8749 (4th Cr. My 10,
1999) (unpublished), in which the court granted MCl's notion for injunctive
relief froma Virginia state comm ssion’s order and ruling that MJ’'s disputed
charges were not charges for intrastate calls. MI also points to the FCC s
recent order rejecting Virginia s adnmnistrative petition of the sane i ssue. See
Virginia State Corp. Conmmin v. MI Telecomm Corp., No. E-99-01.FCC 99-42
(released Mar. 22, 1999). This ruling actually supports the states’ ripeness
argument, however, because the district court’s final order on this question,
along with the FCC s recent order, further denonstrates the propriety of judicial
review of this question.
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The FCC s standi ng defense has even less nerit. First, states
have a sovereign interest in “the power to create and enforce a
| egal code.” See Alfred L. Snapp & Son, Inc. v. Puerto R co
458 U. S. 592, 601 (1982). Moireover, the FCC s refusal to exercise
its declared authority does not deprive states of standing. The
states point out that the District of Colunbia GCrcuit wll not
find a lack of standing sinply because an agency has refused to
enforce its own regulations. See Alaska v. United States Dep't of
Transp., 868 F.2d 441, 444 (D.C. Cr. 1989). For the sane reasons,

we also reject the FCC s standi ng defense.

iii. MRTS.

Havi ng di sposed of the FCC s prudenti al defenses, we reverse
its claim that it can refer these carriers to the states for
recovery of those contributions. This is for the sane reasons that
we reject the agency's assertions of jurisdiction to assess
intrastate revenues for contributions. The FCC has failed to point
to any statutory authority that explicitly denonstrates how § 254
applies to intrastate universal service. Therefore, we deny the
agency’s claim of jurisdiction and reverse this portion of the

O der . 104

104 Havi ng concl uded that the FCC has no jurisdiction over intrastate rates
for universal service purposes, we do not reach CBT' s final argunent chall enging
the agency’s requirenent that carriers recover their contributions solely from
interstate revenues.
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V.  CoNCLUSI ON.

It is difficult to disagree with the Suprene Court’s
assessnent that the Act is “a nodel of anmbiguity or indeed even
self-contradiction.” lowa Uilities, 119 S. . at 738. As the
Court notes, Congress realizes that many of these anbiguities wll
be resolved by the FCC during its inplenentation of the statute,
and we, like the Court, generally defer to the agency's
interpretation of the sonetines-nysterious sections. See Chevron,
467 U.S. at 842-43. In this case, we have done so, and we affirm
nmost aspects of the Oder inplenenting the wuniversal service
program and dism ss challenges to several parts of the Order as
noot .

Still, our deferential approach does not require us to affirm
the FCC in every circunstance. |In particular, the agency exceeded
its statutory authority in (1) prohibiting the states fromi nposing
eligibility requirenents and (2) requiring ILEC s to recover their
contributions from access charges. Applying the Court’s nost
recent pronouncenents on the Act, we al so deny the FCCjurisdiction
over state control of |ocal service disconnections and universa
service contributions based on intrastate revenues. W remand one
petition to the agency for reconsideration, so it can reconsider
the propriety of assessing the international revenues of interstate
carriers.

For the reasons stated, the petitions for review are GRANTED
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I N PART and DENIED IN PART. The May 8, 1997, Universal Service
Order is AFFIRMED in part, REMANDED in part, and REVERSED i n part,

i n accordance with this opinion.
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