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Before POLI TZ, REYNALDO G GARZA, and DENNI'S, Crcuit Judges.
Dennis, Crcuit Judge:

A Federal Gand Jury returned a three-count indictnent
chargi ng defendant-appellant Jerry Lee Quinn with one count of
subor ni ng Santoni o Lanond Wal ker to commt perjury, in violation of
18 U.S.C. 8 1622 (Count 1), and chargi ng def endant - appel | ant W\l ker
wth two counts of knowi ngly naking false nmaterial declarations
whi | e under oath, in violation of 18 U.S.C. § 1623(a) (Counts 2 and

3). The indictnment was based on Wal ker’s al |l egedly fal se testinony



on Quinn’s behalf in the trials of a felon in possession of a
firearmcharge agai nst Quinn.! Wl ker noved for severance, but the
nmoti on was denied. After ajury trial, Quinn and Wal ker were found
guilty on all three counts. At sentencing, Quinn received 24
mont hs inprisonnment as to Count 1 of the indictnent, while Wl ker
recei ved 24 nonths each as to Counts 2 and 3, to run concurrently.

Wal ker appeals, alleging: (1) The adm ssion of four out-of-
court statements by his codefendant, Quinn, violated his Sixth
Anendnent right to cross-exam nation (i.e., a Bruton violation ?);
(2) the trial court erroneously denied his notion for severance in
light of the alleged Bruton violation; (3) the evidence was
insufficient to support his convictions; and (4) his offense | evel
cal cul ated for purposes of the United States Sentencing Quidelines
(US.S.G) was inproperly based on the underlying offense of
possession of a firearm

Qui nn al so appeal s, alleging: (1) Adm ssion of an out-of-court
statenent by his codefendant, WAl ker, was a Bruton violation; (2)
testinony about Quinn's attenpt to suborn perjury from sonmeone
ot her than Wal ker was inproperly admtted because it was evidence
of “other acts” not adm ssi bl e pursuant to Federal Rul e of Evidence

404(b); and (3) adm ssion of statenments made by Quinn to a

! See United States v. Quinn, Crimnal Nunber 1:95CR083-S,
aff’d, United States v. Quinn, No. 96-60089, sunmary cal endar, 101
F.3d 697 (5th Gr. 1996).

2 Referring to Bruton v. United States, 391 U S. 123 (1968),
whi ch held that a defendant’s Sixth Amendnent right to confront a
wtness is violated by the admssion of a non-testifying
codefendant’s out-of-court, inculpatory statenent, and that the
vi ol ation cannot be cured by a jury instruction.
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j ail house informant violated his Sixth Amendnent right to counsel.

Havi ng consi dered each all eged point of error, we affirm

Facts

On May 12, 1995, Jerry Lee Quinn was under surveillance by
Aberdeen (M ssissippi) Police Oficer Pete Conw ||l and Bureau of
Al cohol, Tobacco and Firearns Agent Joey Hall pursuant to their
i nvestigation of Quinn for possession of a firearmby a convicted
felon.® Quinn detected their surveillance and fled. Conwill and
Hal | pursued a bl ack and gol d Ponti ac Grand Am which they believed
to be driven by Quinn. Conwill attenpted to apprehend the driver
of the Gand Am at an inpronptu roadbl ock. The G and Am driver
avoi ded the roadbl ock, however, by speeding in reverse around a
corner into the yard of Janes Kil an, abandoning the G and Am and
fleeing on foot. After inpounding the G and Am police found a
| oaded 9mm sem aut omati ¢ handgun in the backseat arnrest. Further
investigation led to the arrest of Quinn for possession of a
firearm by a convicted felon.

At Quinn's first firearns possession trial, Santonio Lanond
Wal ker, an acquai ntance of Quinn's, testified that he, and not
Quinn, had been driving the Gand Am on May 12, 1995 during the
pursuit by Hall and Conw | I. The jury deadl ocked. At Quinn's
second firearns possession trial, Walker again testified that he
had been driving the Gand Am during the chase. Qui nn  was

convicted in the second trial.

3See 18 U.S.C. § 922(9)(1).



Suspecting that Quinn had suborned WAl ker’s perjury in the
firearnms possession trials, Hall asked Quinn's cellmte, Rodney
Seaton, to be attuned to anything Quinn m ght say about his recent
trial, but not to initiate any conversation with Quinn; Hall gave
Seaton no details concerning the investigation of Quinn. On
Thanksgi ving ni ght, Quinn volunteered to Seaton that he shoul d not
be in jail because his “honme boy” had “stood up in court and took
the rap for himbeing in the car.” After Quinn volunteered this
i nformati on, Seaton asked himif he was driving the car during the
chase, to which Quinn replied that he was, but that his “hone boy”
had clainmed to be the driver. Seaton relayed this information to
Hall, which, along with the results of further investigation, |ed,
eight nonths later, to the indictnents of Wil ker for perjury and
Qui nn for subornation of perjury.

The governnent presented its evidence in tw stages of a joint
trial of the charges agai nst Wal ker and Quinn. The first stage of
the governnent’s case addressed whet her WAl ker had know ngly nade
false material declarations while under oath as a witness in
Qinn' s firearns possession trials. Seaton testified that Quinn,
in his jail house statenents on Thanksgi vi ng ni ght, said that Wal ker
had “taken the rap for hinf in the firearns possession trials, and
that the police were unaware that his “hone boy” was not the driver
of the Grand Am because its w ndows were darkly tinted. Hal |
testified that, during the car chase, when he pulled his vehicle's
left side up to the Grand Anis left side at an intersection, the

driver of the Giand Am whom Hall identified definitely as Quinn,



roll ed down his wi ndow and | ooked at him Conwill testified that
he blocked the road with his car after seeing the Gand Am
approachi ng from behind, and got out of his car to apprehend the
driver. When he was cl ose enough to the G and Amto pl ace his hand
on its hood, the G and Am backed around the corner. Conwi | |

testified, however, that he was able to see through the tinted
glass and identify Quinn as the driver and sole occupant of the
car. Conwill further testified that, in a separate nunicipal court
trial related to the chase, Quinn offered two di fferent excul patory
stories regarding driving the G and Am on the day of the chase

each story related that Quinn had driven the Gand Amto a nechanic
(the first story related that the nechanic was in Col unbus,
M ssi ssippi, and the second story changed the nechanic’s | ocation
t o Aberdeen), and neither story invol ved Wal ker’ s driving the G and
Am at any point.

Al t hough Janes Kilan testified that he was not positive that
Quinn was the driver who abandoned the G and Amin his yard, he
described the driver as resenbling Quinn but not Wal ker. Barbara
Byrd, the court clerk of the city of Aberdeen, testified that
Wal ker was in the City Court appearing on two unrelated matters on
the day and at the tinme of the chase. Robert Taylor, an
acquai ntance to both Walker and Quinn, testified that, in a
conversation prior to the firearns possession trial, Quinn had
admtted to having driven the Grand Am during the chase. The
foreman of the jury that convicted Quinn of the firearns violation

testified that the identity of the driver was a nmjor issue in



det er m ni ng whet her Qui nn possessed the firearmfound in the G and
Am s backseat arnrest. The transcripts from the two firearns
possession trials were entered as evidence, denonstrating that
Wl ker had testified under oath that he was the driver of the hotly
pursued Grand Am

The second stage of the prosecution’s case addressed whet her
Qinn had knowingly acted to suborn Walker’'s false testinony.
Taylor testified that Walker told him in a conversation after
Quinn’s firearns possession conviction that he testified falsely
that he was driving the Gand Am and that Quinn prom sed to give
hi m $5, 000 and two ounces of cocaine if Quinn was acquitted of the
firearnms possession charges. Taylor also testified that Quinn had
tried to persuade himto testify falsely at the firearns possession
trial that he, not Quinn, was the driver of the G and Am

Nei t her Wal ker nor Quinn testified at the perjury/subornation

trial.

Anal ysi s

Wl ker’ s appeal

A. The alleged Bruton violation.

““IT]he right of cross-examnationis included in the right of
an accused in a crimnal case to confront the w tnesses against
him secured by the Sixth Amendnent.” Bruton v. United States,
391 U. S, 123, 126 (1968) (quoting Pointer v. State of Texas, 380
U S. 400, 404 (1965)). Were an out-of-court statenent by a non-

testifying codefendant is admtted, the defendant incul pated by the



statenent is denied the opportunity to cross-examne his
codefendant, thus leaving the reliability of the codefendant’s
statenent untested. Therefore, the incul pated defendant is denied
his constitutional right to confront the w tnesses against him
Bruton, 391 U. S. at 127 (citing Douglas v. State of Al abama, 380
U S. 415, 419 (1965)); see also United States v. WIlson, 116 F.3d
1066, 1083 (5th Cr. 1997) (exam ning a possible Bruton violation).
This type of constitutional violation is ternmed a Bruton viol ation
after the case of Bruton v. United States in which the Suprene
Court held that a curative instruction for the jury to consider an
i ncul patory statenent only in determning the confessing
codefendant’s guilt, rather than that of the non-confessing
i ncul pat ed def endant, does not cure the Sixth Arendnent viol ation.
See Bruton 392 U. S. at 131.

There are two wel | -established exceptions to the Bruton rul e,
however . First, Bruton only applies to out-of-court statenents
that are “facially incrimnating.” Richardson v. Marsh, 481 U S
200, 209 (1987). Therefore, for a Bruton violation to occur, the
codefendant’s statenent nust directly inplicate the defendant.
Where the reference to the defendant is indirect and the jury can
only conplete the inference by relying on other evidence in the
trial, Bruton will not apply. United States v. WIlson, 116 F.3d
1066, 1083 (5th G r. 1997) (where reference to the defendant is as
“the man wth the sack,” the reference was not sufficient to
trigger a Bruton violation); but see Gay v. Maryland, --- U S ---
, 118 S. . 1151, 1152 (March 9, 1998) (where a direct inplication



of the defendant is redacted by repl acing defendant’s nanme with an
obvi ous i ndication of deletion, a Bruton violation is not avoi ded).

The second establi shed exception to Bruton is a statenent that
falls wwthin certain “firmy rooted hearsay exception[s].” OChio v.
Roberts, 448 U. S. 56, 66 (1980); see also United States v. Saks,
964 F.2d 1514, 1525 (5th GCr. 1992). For exanple, in Saks, this
court held that Federal Rule of Evidence 801(d)(2)(D), the agency
exception, was one such “firmy rooted” exception, and identified
other “firmy rooted” hearsay exceptions that qualify as Bruton
exceptions, viz. the hearsay exception for co-conspirators provided
in Rule 801(d)(2)(E), the “spontaneous decl aration” exception, and
the “nmedi cal exam nation” exception. Saks, 964 F.2d at 1525.

Wal ker contends that a Bruton violation resulted from four
out-of-court statenents by Quinn, contained in the testinonies of
Taylor, Seaton, and Conwill. At issue are Quinn’s statenents to
Tayl or that he was driving the G and Amduring the chase, to Seaton
that Quinn’s “honme boy” had taken the rap for Quinn in court, to
Seaton that the Grand Ami s darkened wi ndows prevented the police
from seeing that his “hone boy” was not the driver, and to the
muni ci pal court, as reported by Conw ||, that Quinn was driving the
Grand Amon the norning of the chase. The testinony of Tayl or and
Conwi Il was admtted over Wal ker’s Bruton objections. W review
t hese possible Bruton violations for abuse of discretion. United
States v. Fletcher, 121 F. 3d 187, 197 (5th Gr. 1997). VW review
the introduction of the second-hand statenents testified to by

Seaton for plain error, however, because there was no objection to



t heir adm ssi on.

Regardl ess of the standard of review, however, the district
court did not commt error in allow ng any of these statenents into
evi dence agai nst Wal ker. None of themdirectly inplicates Wl ker
in perjuring hinself during Quinn's firearns possession trials.
Thus, with respect to Wal ker, each of the statenents fall squarely
within the Richardson exception to Bruton. Nei ther Quinn’s
statenent to Taylor nor Conwill’ s testinony about Qui nn’ s nmuni ci pal
court statenents, that he was the one driving the Gand Am
directly incul pate Wal ker in perjury. They reflect that Quinn said
in municipal court that he was driving the Gand Am and do not
refer, directly or indirectly, to Walker or to his testinony in the
firearns possession trials.

Quinn’s statenents to Seaton that his “hone boy took the rap
for himt and that his “hone boy” was not driving the car do not
facially inplicate Walker. See United States v. Basey, 816 F.2d
980, 1005 (5th Cr. 1987) (the out-of-court statenent nust “clearly
inplicate the codefendant”). To deduce incul pation of Wl ker from
Quinn’s statenents about his “honme boy” would require the jury to
draw i nferences fromother evidence at the trial. See WIlson, 116
F.3d at 1083 (finding no Bruton viol ati on where ot her evidence from
trial was necessary to conplete inference that person referred to
in testinony as “man in the sack” was defendant). Because the
identity of Wal ker within the statenent by Quinn is not evident on
the face of the statenent, the statenent falls wthin the

Ri char dson exception to Bruton



Therefore, because the four out-of-court statenments by Quinn
of which Walker conplains fall wthin the well-established
Ri chardson exception, we conclude that their adm ssion did not

constitute a Bruton violation.?

B. Insufficiency of the evidence.

Wal ker contends that there was insufficient evidence to
support his conviction of perjury. |In considering insufficiency of
t he evidence clains, the court reviews the evidence to determ ne
whether a rational trier of fact, after considering all the
evi dence and reasonabl e i nferences drawn therefromin a |ight nobst
favorable to the verdict, could have found the defendant quilty
beyond a reasonabl e doubt of the offense charged. United States v.
Carrillo-Mrales, 27 F.3d 1054, 1064 (5th Cr. 1994).

At trial, Hall identified Quinn as the G and Anis driver when
its driver rolled down his w ndow at the intersection and | ooked at
him Conwill identified Quinn as the driver and sol e occupant of
the G and Am when he attenpted to apprehend the driver at the
i nprovi sed roadbl ock; Byrd, the court clerk, testified that Wal ker

was in Gty Court at the tinme of the chase; Kilan's description of

4 Because we find that Walker’s Bruton claimis w thout nerit,
we nmust find that his contention that the district court abused its
discretion in denying his notion of severance is equally wthout
merit. United States v. Park, 531 F. 2d 754, 761-62 (5th Cr. 1976)
(deni al of severance reviewed for abuse of discretion). Severance
is inproper where there is no direct incrimnation by the
codefendant. United States v. Beaunont, 972 F.2d 91, 95 (5th Cr
1992) (“[s]everance of the trials is proper . . . only in cases
where a defendant's statenent directly incrimnates his or her
co-defendants wi thout reference to other, adm ssible evidence”).
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the driver fit Quinn but not Wal ker; and the firearns possession
trial transcripts reflected that Wil ker testified that he was
driving the Gand Amduring the chase. Viewing this evidence in
the light nost favorable to the verdict, a reasonable fact finder
coul d have found Wal ker guilty beyond a reasonabl e doubt, even in
the face of the testinony of three witnesses to the contrary. In
fact, Walker, hinself, argues that the contrary testinony would
create a reasonable doubt only if Quinn s out-of-court statenents
to Seaton, Taylor and Conwill were to be excluded as Bruton
viol ations. Because there was no Bruton violation in the adm ssion
of Quinn's statenents (which further inplicate Wal ker when taken
wth the other evidence), and also because of the i ndependent
strength of the prosecution’s other evidence, we conclude that
there was sufficient evidence to support Walker’'s perjury

convi cti on.

C. Sentencing Quidelines.

Section 2J1.3 of the US S. G applies to, inter alia, a
sentence based on a conviction for perjury. However, 8§ 2J1.3 also
provides that “[i]f the offense involved perjury, . . . apply 8§
2X3.1 (Accessory After the Fact) in respect to that crimnal
offense, if the result is greater than that determ ned above.”
Section 2X3.1 provides for a base offense | evel of six | evels | ower
than the offense |level for the underlying offense. The district
court found the underlying offense of Wlker’s perjury to be

Quinn’s firearns possession (base offense | evel of 22), which nade
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for a perjury base offense | evel for Wal ker of 16 (one | evel higher
than what would have been applicable under 8§ 2J1.3 wthout
application of § 2X3.1). Wal ker contends that subornation of
perjury shoul d have been the underlying offense used, rather than
the firearns possession. This argunent is wthout nerit.

In referring to the accessory-after-the-fact guideline, the
perjury sentencing guideline essentially directs the sentencing
court to determne to what crine Walker’'s perjury nmade him an
accessory-after-the-fact. That crinme was Qinn's firearns
possession offense. It was in Quinn's firearns possession trial
that Wal ker perjured hinself. Walker’s perjury had the potenti al
to hel p Quinn evade the firearns possession conviction. The counts
of the indictnent concerning Wal ker’s perjury were based on his
testinony at the firearns possession trial. Wl ker’s perjury
convi ction does not turn on whether Quinn suborned that perjury,
but only on whet her WAl ker made f al se decl arati ons under oath about

a material fact in the firearns possession case.?®

1. Quinn s appeal

A. Al eged Bruton violation.

5> W also reject Walker's contention that the offense | evel
increase for a stolen firearm should not apply. The Cui delines
mandat e the i ncrease, regardl ess of the defendant’s know edge t hat
the gun was stol en. US S G 8§ 2K2.1, Application Note 19; see
also United States v. Singleton, 946 F.2d 23, 27 (5th Cr. 1991)
(hol ding that defendant’s know edge of whether gun was stol en was
irrelevant to court’s upward adjustnent of sentence for stolen
gun); United States v. Dancy, 947 F.2d 1232, 1234 (5th Cr. 1991)
(remandi ng for resentenci ng where the upward | evel adjustnent was
not applied to defendant who did not know the gun was stol en).

12



1. The constitutional violation.

Quinn contends that a Bruton violation was triggered by the
adm ssion of Taylor’s testinony as to Wl ker’s statenent that
“Qui nn was going to pay [Wal ker] $5,000 and give hi mtwo ounces of
cocaine if he won the case.” Quinn contends that adm ssion of this
testinony was a clear violation of his Sixth Amendnment right of
confrontation as defined by Bruton. Bruton, 391 U S. at 127. The
gover nnment, however, argues that Wil ker’ s statenent was not of fered
to prove Quinn suborned perjury, but to show that Wl ker had
know edge of the perjury and the intent to commt perjury. It is
unclear fromthis argunent whether the governnent is claimng that
Bruton would not apply in this case because WAl ker’s out-of-court
statenent does not anount to inadm ssible hearsay at all, or
whet her the governnent is claimng that Wal ker’s statenent, since
it was not intended to prejudice Quinn, should be added to the |i st
of “firmy rooted” hearsay exceptions that are also Bruton
excepti ons. Because of this anbiguity, we address both
i nplications.

The Suprene Court has in one case directed that the confession
of one defendant, incul pating his codefendant, when not introduced
to prove the guilt of that codefendant, may not fall within the
purvi ew of Bruton. Tennessee v. Street, 471 U S. 409 (1985).
Street, however, is distinguishable fromthe instant case in two
respects: 1) The inplicated codefendant had testified, and the
def endant’ s out-of-court statenent was being used specifically to

i npeach that testinony, not to prove the truth of any of the
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matters asserted within the out-of-court statenent, id. at 412, and
2) before the out-of-court statenent was introduced, the jury was
twce instructed that it was not being introduced to prove the
assertions contained within it, but to inpeach the codefendant’s
testinony. |d. at 413.

In the present case, however, Quinn did not testify, and the
record reveals no attenpt to clearly instruct or warn the jury that
Wal ker’s out-of-court statenent was not being introduced to prove
that Quinn had of fered WAl ker cocai ne and noney to comnmt perjury,
either before it was introduced in Taylor’s testinony or at the end
of the trial. Were these warnings are absent, we cannot assune
that the statenment will not be “m sused by the jury.” 1d. at 414-
15. Because the Street court relied on these instructions to the
jury to distinguish the holding in Bruton, and because such
instructions are absent here, we nust find that Bruton still
applies in the present case.

The governnent argues for expansion of the list of “firmy
rooted” hearsay exceptions to include any out-of-court statenent
that is not introduced to prove the truth of the matter asserted.
In seeking to add such an exception to Bruton, the governnent asks
us to stretch Roberts and Saks beyond the scope of their hol dings.
The Court in Roberts nmakes clear that all of the exceptions to the
hearsay rule are not to be considered as exceptions to the
guarantees of the Confrontation C ause. Roberts, 448 U. S. at 62-
63. The Court notes that the hearsay rules are “riddled with

exceptions developed over three centuries,” and that these
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exceptions “vary anong jurisdictions as to nunber, nature, and
detail.” Id at 62. Wen the Court in Roberts excepted fromthe
Confrontation C ause guarant ee those statenents that “fall[] within
a firmy rooted hearsay exception,” id. at 66, it did so wth the
understanding that every exception to the hearsay rule is not
“firmy rooted.”

In Saks, this court deliberated very cautiously before addi ng
Rule 801(d)(2)(D) to the list of these “firmy rooted” hearsay
exceptions. Careful and thorough consideration is required of a
court entertaining an argunent for a new exception to Bruton and
the Sixth Anendnent. “In all cases the constitutional safeguards
are to be jealously preserved for the benefit of the accused, but
especially is this true where the scales of justice nmay be
delicately poised between guilt and i nnocence.” d asser v. United
States, 315 U S. 60, 67 (1942) (in considering a Sixth Amendnent
clainm. Wth this “jealous[] preserv[ation]” in mnd, the Saks
court recogni zed an addition to the list of “firmly rooted” hearsay
exceptions only after eval uating how “rooted in our jurisprudence,”
Saks, 964 F.2d at 1525, was the particular hearsay exception as
correlative with an indicia of unquestionable reliability. Id. W
exercise the sane caution in determ ning whether the governnent’s
proffered hearsay exception is “firmy rooted” enough to serve as
a Bruton exception.

The Roberts Court stated that the Confrontation C ause woul d
only countenance “hearsay marked with such . . . f‘indicia of

reliability which have been widely viewed as determ native of
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whet her a statenent nmay be placed before the jury though there is
no confrontation of the declarant.’” Roberts, 448 U.S. at 65
(quoting Mancusi v. Stubbs, 408 U. S. 204, 213 (1972)). Each of the
hearsay exceptions |listed by the Saks court contains such an
indicia of reliability. The agency and co-conspirator exceptions
specifically provided for in Rules of Evidence 801(d)(2)(D) and
(E), and the nedical examnation and spontaneous declaration
exceptions are all excepted because statenents falling within them
carry a strong “indicia of reliability.”

A stalwart “indicia of reliability” is not inherent in every
statenent introduced for a purpose other than to prove the truth of
the matter asserted, however. The governnent’s proposed addition
tothe list of “firmy rooted” hearsay exceptions would evi scerate
the Bruton rule, allowing the introduction of out-of-court
statenents by unconfronted declarants incul pating the defendant,
but having no particular indicia of reliability, so |long as they
were offered for a purpose other than to prove the truth of the
matter asserted. |If we allowed this exception to Bruton, we would
be guilty of not “jealously preserving” the Sixth Anmendnent
“constitutional safeguards,” as we are clearly directed to do. See
d asser, 315 U.S. at 67. To make such an addition to the |ist of
hearsay exceptions that double as Bruton exceptions would be
counter to this circuit’s deliberately cautious approach in Saks
and to the Suprene Court’s reasoning in Roberts. Consequently, we
must hold that the adm ssion of Walker’s direct inplication of

Quinn in his out-of-court statenent was a violation of Quinn's
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Si xth Amendnent right to confrontation as it is defined in Bruton,
and therefore an abuse of discretion. See Fletcher, 121 F.3d at

197.

2. Harm ess Error Analysis.

Since the Suprene Court’s |andmark decision in Chapman v.
California, 386 U S. 18 (1967), in which it adopted the genera
rule that a constitutional error does not automatically require
reversal of a conviction, the Court has applied harnml ess error
analysis to a wde range of errors and has recogni zed that npst
constitutional errors can be harm ess, including the adm ssion of
the out-of-court statenent of a non-testifying codefendant in
vi ol ation of the Sixth Amendnent Counsel C ause. Id., citing, inter
alia, Brown v. United States, 411 U S 223, 231-232 (1973).
Accordingly, the erroneous adm ssion of Walker’s out-of-court
statenent that directly tended to show Quinn’s guilt of subornation
W Il not require reversal of the conviction if the prosecution can
“show ‘ beyond a reasonabl e doubt that the error conplained of did
not contribute to the verdict obtained.”” Sullivan v. Loui siana,
508 U. S. 275, 279 (1993), quoting Chapman, 386 U S. at 24. Thus,
“the question [Chapman] instructs the review ng court to consider
is not what effect the constitutional error mght generally be
expected to have upon a reasonable jury, but rather what effect it
had upon the guilty verdict in the case at hand.” Id., citing
Chapman, supra, at 24 (analyzing effect of error on “verdict

obt ai ned”) . In other words, “[h]arm ess-error review |ooks, we
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have said, to the basis on which the jury actually rested its
verdict.'” ld., quoting Yates v. Evatt, 500 U. S. 391, 404 (1991)
(enphasi s added). The inquiry is “whether the guilty verdict

actually rendered in this trial was surely unattributable to the

error.” Id. (underline added); see also O Neal v. MAninch, 513
U S 432, 435 (1995) (in conducting a harm ess error analysis, the
court should examne whether the error affected the jury’'s
verdict); Harry T. Edwards, To Err is Human, but not Al ways
Har m ess: When Shoul d Legal Error be Tolerated?, 70 N.Y.U. L. Rev.
1167, 1201 (1996) (“Sullivan seens to swng the focus of harnl ess-
error anal ysis back where Chapnman and Kotteakos directed it: to the
effect that an error may have had upon the verdict actually
rendered”). Applying the Chapman standard, we conclude that the
prosecution has carried its burden of showi ng beyond a reasonabl e
doubt that the error conpl ained of did not contribute to the guilty
verdict in the case at hand.

The jury's guilty verdict regarding Quinn's subornation of
perjury count nust reflect a two-pronged finding: (1) That there
was false testinony material to the indicted crinme, and (2) that
t he accused said or did sonething to influence the person providing
the false material testinony to do so. United States v. Brun ey,
560 F.2d 1268, 1275-76 (5th Gr. 1977).

Qui nn does not contest the jury' s finding of the first prong,
i.e., that Wal ker testified falsely as to a fact material to proof
of the charged offense. In this particular case, however, because

of the nature of the testinony and the kind of rel ati onshi p between
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t he def endants, evidence relevant to one prong tends to be equally
probative as to the other. It is extrenely unlikely that a person,
who gives intentionally untrue testinony incrimnating hinself in
order to exonerate another, does so wthout sone persuasion or
i nducenment by the beneficiary of his false swearing. Conpletely
uninvited self-incrimnating testinony may be sonmewhat nore |ikely
if the witness is closely related to the beneficiary by blood or
marri age. Qui nn and Wl ker, however, are nerely acquai ntances.
Consequently, in the present case, every piece of evidence that
tends to prove that Wal ker’s self-incrimnating testinony was fal se
al so tends to prove that Quinn persuaded or induced Wal ker to so
testify in behalf of an acquittal on Quinn' s firearns possession
char ge.

| ndependently of Wallace’'s out-of-court statenent, the
prosecution introduced substantial evidence tending to prove that
Qui nn i nstigated, persuaded or induced, and t hus suborned, Wal ker’s
fal se testinony: (1) Two eyew tnesses positively identified Quinn
as the driver of the Gand Am during the chase; (2) A third
eyew t ness described the driver as resenbling Quinn but not Wl ker;
(3) Quinn’s testinony in city court, in an attenpt to excul pate
hi msel f fromseparate charges arising fromthe chase, rel ated that
he had driven the G and AmMto a nechanic on the day of the chase,
and did not relate that Wal ker had driven the Grand Am t hat day;
(4) The city court clerk testified that Wal ker was in court at the
time of the G and Am chase; (5) Taylor testified that Walker

admtted to falsely swearing for Quinn; (6) Seaton testified that
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Quinn clainmed his “honme boy” had taken the rap for him (7) Tayl or
testified that Quinn had attenpted to suborn perjury from him
before he approached Walker; (8) Wilker testified in Qinn's
firearnms possession case that he drove the Grand Am during the
chase and illegally possessed the firearns; (9) the foreman of the
jury that convicted Quinn of the firearns violation testified that
the identity of the Gand Anis driver was a nmjor issue in
determ ni ng whet her Qui nn had possessed the firearns.

A consideration relevant to whether the verdict was “surely
unattributable” to the Bruton violationis the degree of inportance
pl aced on Wal ker’ s out-of -court statenent by the prosecutioninits
presentation and argunent of the case to the jury. The enphasis,
or lack thereof, placed on the statenent by the prosecution can
affect the perception of that statenent by the jurors. See
Del aware v. Van Arsdall, 475 U S. 673, 684 (1986) (looking to the
inportance of the erroneously admtted testinony to the
prosecution’s case in resolving a harm ess error analysis). Inits
direct exam nation of Taylor, the prosecution did not specifically
ask Tayl or whet her Wal ker said that he had been i nduced to testify
by Quinn, or seek to enphasize the portion of Wl ker’s statenent
referring to Wal ker’s expectation of reward if Quinn were to be
acquitted; in Taylor’'s testinony, that portion of Wlker’s
statenent followed a larger portion wherein Taylor related that

Wal ker confessed to testifying falsely at Quinn's firearns
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possession trial.® The prosecution did not question Tayl or further
about Quinn’s inducenent or persuasion of Wl ker’s testinony, and
did not re-visit the issue in its redirect. In its closing
argunent, the prosecution did not refer at all to the allusion to

a possible rewar d in Wl ker’s out - of - court statenent .’

6 Specifically, Walker’'s statenent about Qinn's offer of
nmoney and cocaine energed in Taylor’s testinony as foll ows:

Q . . . \Were did you go after you were
pl ayi ng basket bal | ?

A: | went and found Santonio and asked himif
he had testified at Quinn’s trial, and he told
me yeah. He told ne that he testified that he
was driving the car.

[Quinn’s attorney objects on the basis of
Bruton, and is overruled by the court, then:]

Q What did Santoni o Wal ker say when you asked
himhad he testified in Quinn's trial?

A: He said he had testified that he was
driving the car and that the gun was his. He
said that Quinn was going to pay him $5, 000
and give himtw ounces of cocaine if he won
t he case.

[Quinns attorney asks for a continuing
obj ection, which is granted, then:]

Q What did Santoni o WAl ker say about what had
happened when he testified? . :

" Regardi ng the subornation count, the prosecution rel ated:
Then Quinn tried to get Robert Taylor to be a
W tness. Taylor refused. The next thing you
know i s Santoni o Wal ker is that witness. Then
Santoni o Wal ker over in January of this year
told Robert Taylor that he lied at Quinn’'s
trial. You knowthat Quinn told Rodney Seaton
that he had been the one in the car but one of
his buddies had testified that it was him
instead of Quinn and so he shouldn’t be even
having a problemwith it but that one of his
buddi es had taken the rap for it . . .. He
per suaded one of his buddi es, Santoni o Wl ker,
to give perjury.
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Additionally, no other testinony introduced at the trial had as a
foundation information contained in Walker’s out-of-court
st at enment . Thus, exclusion of that statement would not have
underm ned the probative effect of any other evidence.
Considering the error conplained of in the context of the
entire body of evidence presented by the prosecution, and taking
into account the lack of enphasis placed upon the erroneously
admtted material by the prosecution and the insignificant effect
its exclusion would have had on the governnent’s case, we concl ude
that the prosecution has shown beyond a reasonabl e doubt that the
error did not contribute to the verdict of guilt of subornation of
perjury rendered against Quinn. In other words, Qinn’'s
conviction was “surely unattributable” to the Bruton violation
Adm ssion of the statenent, therefore, did not constitute

reversible error.

B. Alleged Rule 404(b) violation.

Taylor testified that Qui nn approached Tayl or and asked himto
lie for himin the firearns possession trials. Quinn contends that
adm ssion of Taylor’s testinony in the subornation of perjury trial
was tantanount to admtting evidence of “other crines,” extrinsic
tothe indicted crinme of suborning Wal ker’s perjury in violation of
Fed. R Evid. 404(b). This court reviews adm ssibility of evidence
questions for abuse of discretion. United States v. Pace, 10 F. 3d
1106, 1114-15 (5th GCr. 1993).

Taylor’s testinony i s not governed by Rul e 404(b), because it
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did not describe acts extrinsic to those in the indicted crine.
Sinply stated, an uncharged crine arising fromthe sane transaction
shoul d not be considered extrinsic for 404(b) purposes. Uni ted
States v. Dula, 989 F.2d 777 (5th Cr. 1993); see also United
States v. Maceo, 947 F.2d 1191, 1199 (5th Gr. 1991), cert. denied,
503 U.S. 949 (1992). Quinn's attenpt to suborn perjury fromTayl or
was part of the sane transaction of shopping for an alibi of which
t he subornation of Walker’s perjury was a part.

In United States v. Aleman, 592 F. 2d 881 (5th Cr. 1979), this
court expl ai ned:

The extrinsic acts rule is based on the fear
that the jury wll wuse evidence that the
def endant has, at other tinmes, commtted bad
acts to convict himof the charged offense.
In the usual case, the “other acts” occurred
at different tinmes and under different
circunstances from the crine charged. The
policies wunderlying the rule are sinply
i nappl i cabl e when sone of fenses committed in
a single crimnal episode becone “other acts”
because the defendant is indicted for I|ess
than all of his actions.
|d. at 885; see also United States v. Moeller, 80 F.3d 1053, 1060

(5th Gr. 1996) (where the evidence is not extrinsic, there was no
error in admtting it). Because Quinn was seeking to suborn
perjury, to gain an alibi for possession of a firearm all of his
actions in attenpting to elicit that particular perjury and gain
that particular alibi were part of the “sane crimnal episode.”

The district court did not abuse its discretion in admtting
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this testinony.

C. Alleged Sixth Anmendnent viol ation.

Seaton’ s testinony about Qui nn’ s Thanksgi vi ng ni ght conf essi on
regarded a conversation Seaton and Quinn had while cell mates
followng Quinns firearns possession conviction. Qui nn ar gues
that adm ssion of this testinony violated his Sixth Anendnent ri ght
to counsel. See Massiah v. United States, 377 U. S. 201, 206 (1964)
(“[defendant] was denied the basic protections of [the Sixth
Amendnent guarantee to counsel] when there was used agai nst him at
his trial evidence of his own incrimnating words, which federal
agents had deliberately elicited from him after he had been
indicted and in the absence of his counsel”). W review
constitutional challenges de novo. United States v. Asibor, 109
F.3d 1023, 1037 (5th Gr. 1997); see also United States .
Ham | t on, 128 F.3d 996, 999 (6th Gr. 1997) (review ng
constitutional challenge to adm ssion of evidence de novo).

W need not address the question of whether adm ssion of
Quinn’s volunteered statenent to Seaton or his answer to Seaton’s
fol |l ow up question was the product of a deliberate designtoelicit

incrimnating informati on® there was no violation of Quinn’s Sixth

8 See Kuhlman v. Wlson, 477 U S. 436 (1986) (holding that no
Sixth Anmendnent violation had occurred where the defendant’s
statenents to the informant were vol unteered and the vol unteering
of the information was precipitated by events beyond the
informant’s control); see also Maine v. Multon, 474 U. S. 159, 177
n.13 (1985) (Sixth Amendnent right to an attorney viol at ed when t he
informant "frequently pressed . . . for details of [crine] and in
so doing elicited nuch incrimnating information”).
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Amendnent right to counsel because that right had not yet attached
at the time of his statenents. See Kuhlman v. WIlson, 477 U.S.
436, 456 (1986) (right to counsel not violated where Sixth
Amendnent protections had not yet attached); United States v.
Henry, 447 U. S. 264, 272 (1980) (sane); Massiah, 377 U S. at 206
(sanme). Sixth Anmendnent protections are offense-specific. Mine
v. Moulton, 474 U S. 159, 180 n. 16 (1985); Hurst v. United States,
370 F. 2d 161, 165 (5th Gr. 1967). In Kirby v. Illinois, 406 U S
682 (1972), a plurality of the Court concluded that the right to
counsel for an offense attaches at the initiating point of the
adversarial process.® 1d. at 689; see also MNeil v. Wsconsin,
501 U.S. 171, 175 (1991) (right to counsel is offense-specific, not
attaching until the comencenent of adverse judicial crimnal
proceedi ngs) .

Even wi thout a clear, fact-based delineation marking when the

® The Kirby court reasoned that:

[t] he initiation of j udi ci al crim nal
proceedings is far fromnere formalism It is
the starting point of our whole system of
adversary crimnal justice. For it is only
then that the governnent has commtted itself
to prosecute, and only then that the adverse
positions of governnent and defendant have
solidifi ed. It is then that the defendant
finds hinself faced with the prosecutorial
forces of organized society, and imersed in
the intricacies of substantive and procedural
law. It is this point, therefore, that marks
t he commencenent of t he “crimna
prosecutions” to which alone the explicit
guarantees  of the Sixth Amendnent are
applicable. Kirby, 406 U S. at 689-90.

25



Si xth Amendnent right to counsel attaches,!® we can determ ne that
adverse judicial crimnal proceedings had not commenced at the
poi nt when Qui nn made his remarks to Seaton. Quinn’s adm ssions to
Seat on occurred on Thanksgi ving night in 1995. Under the facts of
the present case, adverse crimnal proceedings on Qinns
subornation of fense did not conmence until nonths later. Quinn was
i ndi cted for subornation of perjury on July 24, 1996. Hi s initial
hearing was not held until August 5, 1996, and counsel was not
appoi nted until August 6, 1996. Under all theories, there was a
del ay of several nonths between Quinn's statenents to Seaton and
the starting point of the adverse crimnal judicial proceedings
agai nst Qui nn on the subornation offense. W concl ude, therefore,
that Quinn’s Sixth Anendnent right to counsel had not yet attached
Wth respect to this offense at the tinme of his Thanksgi vi ng 1995
st at enent s.

Qui nn argues, however, that the subornation of perjury charge
was “inextricably intertwined” with the firearns possessi on charge.
Where the offense for which incrimnating comments are being
elicited is inextricably intertwwned with an offense to which the
Sixth Anmendnent protections have already attached, t hose

protections cover both offenses. United States v. Laury, 49 F. 3d

10 The plurality in Kirby declined to mark the conmencenent of
adverse crimnal judicial proceedings at a particul ar point, noting
that the commencenent point has been variously identified as the
“formal charge, prelimnary hearing, indictnent, information, or
arraignnent.” Kirby, 406 U. S. at 689; see also McNeil, 501 U. S. at
175 (also declining to delineate a fact-based rule of when the
Si xth Amendnent right attaches).
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145, 150, n.11 (5th Gr. 1995) (citing United States v. Carpenter,
963 F.2d 736, 740 (5th Gir.), cert. denied 506 U S. 927 (1992)).
Qui nn mai ntai ns that, because the sane evi dence (concerni ng whet her
Quinn was driving the G and Am) was crucial to both offenses, the
firearnms possession and the subornation of perjury offenses are
inextricably intertw ned.

Qinn's reliance on the simlarity of the evidence as the
standard of whether the two offenses are inextricably intertw ned
is msplaced. The Moulton court identifies the correct standard as
whet her the conduct |eading to each offense is the sane. Moulton,
474 U.S. at 179-80. Possession of a firearm and subornation of
perjury involve two distinct types of conduct, the one not | eading
necessarily to the other. Also, the distinctly separate of fenses
of firearns possession and subornation of perjury did not occur
wthin a close tenporal proximty. See Carpenter, 963 F.2d at 741
(no close relatedness of offenses where the warrant for one
predated the events leading up to the warrant for the other).

Using the standards applied in Multon and Carpenter, we
cannot find that the subornation of perjury charge was so
inextricably intertwined with the firearns possession charge that
Qinn's Sixth Amendnent right to counsel, as triggered by the
firearns possession charge, attached also to his subornation of
perjury charge at the tine of his statenents to Seaton. Therefore,
there was no Si xth Anendnent violation in the adm ssion of any of

Quinn’s statenents to Seat on.
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Concl usi on

Finding no reversible error in the disposition of this matter
by the district court, the defendants’ CONVICTI ONS and SENTENCES
ARE AFFI RVED
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