UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-51050

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

GARY PATRI CK NUTALL and RAYMOND ANDRE NUTALL,
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
For the Western District of Texas

June 25, 1999
Before EMLIO M GARZA, DeMOSS, and PARKER, Circuit Judges.
PARKER, Circuit Judge:

Brot hers Raynond Andre Nutall and Gary Patrick Nutall were
convicted of conspiracy to interfere wwth commerce by robbery,
interfering wwth commerce by robbery, and using and carrying a
weapon during a crinme of violence. Gary Patrick Nutall appeals,
contending that the district court, in denying his notion to sever
the trial, violated his right to a fair trial and his right to
confrontation. Raynond Andre Nutall al so appeal s, contending that
the Governnent failed to produce sufficient evidence of an effect
on interstate commerce. W AFFIRM

. FACTS AND PROCEEDI NGS



On Decenber 29, 1995, a robbery occurred at the Ace Anerica
Cash Express store on Fredericksburg Road in San Antoni o, Texas
just after closing. One man, arned with a gun, demanded noney from
the Ace Anerica manager Charles MIburn. The man ordered M I burn
to enter the store and open the safe. M| burn opened the door to
the store and disarned the alarm As the nen entered the store,
t he robber placed a mask over his face. After receiving noney, the
man ordered M|l burn to sit down, tied M I burn's hands toget her, and
took MIlburn's wallet.

On February 2, 1996, a man attenpted to conmt a robbery at
the Ace America store on Cross Creek Road in San Antonio. A nman
with a gun approached Lenny Alcorta as she exited the store. The
man poi nted a gun at Alcorta's head and ordered her to re-enter the
store and disarmthe alarm Upon disarmng the alarm Al corta was
ordered to open the safe. She attenpted to open the safe but was
unsuccessful . The man stole Alcorta's purse, including her
identification and approxi mately $500 in cash.

Foll ow ng the robbery and the attenpted robbery at the Ace
Anmerica stores, San Antonio police detective WIIliam Bi esenbach
conducted surveillance of two nen in March and early April, 1996.
Bi esenbach later identified these nen as Gary Nutall and Raynond
Nutall. Detective Biesenbach followed the two nen as they stopped
at, and drove by approximately 10 offices of four different check
cashi ng businesses in San Antonio, Texas. Det ective Biesenbach
estimated that the two nen drove by t he busi nesses approxi mately 25

times.



Bi esenbach identified two vehicles that the nmen used in
driving by the businesses: a black N ssan 200SX and a white Ni ssan
Altima. Raynond Nutall owned the 200SX and Gary Nutall owned the
Altima. During the drive-bys, Gary Nutall drove the vehicle while
Raynond Nutall sat in the passenger seat. On a nunber of
occasi ons, Bi esenbach observed Gary Nutall cover the |icense plate

on his Altimawith the license plate fromanother vehicle or switch

pl ates before driving by businesses. Bi esenbach al so observed
Raynond Nutall place a gym bag in Gary Nutall's car on two
occasi ons.

On April 1, 1996, Biesenbach stopped the Altim and arrested
Gary and Raynond Nutall. Biesenbach testified that he |ocated a
gym bag in the back seat of the car that contained a revolver, a
ski mask, a rubber mask, gl oves, pillowcases, a knife, binoculars,
and duct tape. Biesenbach further testified that when he stopped
the Appellants, the |license plate on the Alti ma bel onged to anot her
vehicle and that the Altima's plates were in the trunk. An officer
assisting in the arrest testified that he found gloves in Gary
Nutall's front pants pocket. In witten statenents, both
Appellants confessed to “casing” the various check cashing
busi nesses.

At trial, the Governnent presented evidence of Gary Nutall and
Raynond Nutall’s invol venent in the Decenber, 1995 robbery at the
Frederi cksburg Road Ace Anerica store. Ml burn identified various
items that belonged to the Appellants that were simlar to itens

used by the robber, including a nmask and a flowered pillow case.



M I burn also identified a purple strap found at Raynond Nutall's
apartnent. These straps are used by Ace Anerica to bind noney.
M| burn also said that the Governnent's exhibit, a sem -autonmatic
pi stol belonging to Robert Taylor, was simlar to the firearmused
by the robber. In witten statenents, both Appellants confessed to
participating in the Fredericksburg Road Ace Anerica robbery.

The Governnment also produced evidence of Gary Nutall and
Raynond Nutall’s involvenent in the February, 1996 attenpted
robbery at the Cross Creek Ace Anerica store. At trial, Alcorta
identified a black jacket found in Raynond Nutall's car as the
j acket that the robber wore. She also testified that a ski nmask
found in a gymbag in Gary Nutall's car was the sane color as the
one worn by the robber. The Governnent introduced evi dence | ocated
by the San Antonio police at Raynond Nutall’s apartnent, including
Alcorta's driver's |icense, manager's card, address book, and ot her
personal bel ongi ngs. In witten statenents, both Appellants
confessed to the February, 1996 attenpted robbery of the Cross
Creek Ace Anerica store.

The Governnent also offered evidence that the Appellants
exhibited a sudden increase in available cash following the
Decenber, 1995 robbery. On Decenber 30, 1995, Gary Nutall paid
$5, 460 toward the purchase of a white Nissan Altima. |In January,
1996, he returned to the Nissan dealership to install a CD pl ayer,
an alarm and tinting and while there, he showed one of the
sal espeople clothes in the trunk that he recently had purchased.

In February, 1996, Raynond Nutall purchased a Ni ssan 200SX, and



al so made cash purchases of clothing and jewelry.

Appellants were charged in a five count indictnment wth
conspiracy tointerfere wwth comerce by robbery, 18 U.S. C. § 1951,
two counts of interference with commerce by robbery, 18 U S. C. 88
2, 1951 (Counts Two and Four), and with tw counts of using and
carrying a firearmduring and in relation to a crine of violence,
18 U.S.C. 88 2, 924(c)(1) (Counts Three and Five).

Despite his confession and the evidence against him Gary
Nutall later denied robbing the Ace Anerica store in Decenber,
attenpting to rob the Ace Anerica store in January, and casing
check cashing businesses and nmaeking plans to rob them Wth
respect to the witten confession, Gary Nutall explained that he
could not read nor wite very well, and when he signed the
confession witten by FBI Agent Henry, he did not know what the
statenent said. He also clains that he only admtted his role in
the alleged crines because Agent Henry continued to question and
threaten himw th an extensive prison sentence. |In addition, Gary
Nut al I expl ai ned that his other brother, Paul Nutall, gave himthe
nmoney to purchase the white N ssan and took himto a clothing store
to purchase sone new cl ot hes. Finally, he presented two alibi
W t nesses, his brother-in-law and his nephew, who testified that
Gary Nutall was at honme with his famly on the night the store was
r obbed.

A jury convicted Appellants on all counts.

1. ANALYSIS

Raynond Nutall raises two argunents on appeal: (1) the



Governnent failed to show the requisite effect on interstate
commerce; and (2) the district court erred when it gave jury
instructions relating to the effect on interstate commerce. Gary
Nutal | raises three i ssues on appeal: (1) the district court abused
its discretion in denying his notion to sever; (2) the district
court commtted Bruton error inadmtting the confessi on of Raynond
Nut al I which included a clear reference to Gary Nutall; and (3) the
trial court erred when it erroneously admtted irrel evant evi dence.
W AFFI RM
A.  Raynond Andre Nutall

1. Effect on Interstate Conmerce

Raynond Nutall clains that the evidence is insufficient to
support a finding that his robbery obstructed i nterstate commerce,
an essential elenment of federal crimnal jurisdiction. This Court
reviews such challenges to evidentiary sufficiency in the |ight
nost favorable to the verdict, inquiring only whether a rational
juror could have found each elenent of the crinme proven beyond a
reasonabl e doubt. See United States v. Collins, 40 F.3d 95, 99
(5th Gr. 1994) (citing Jackson v. Virginia, 443 U S. 307 (1979)).

Initially, we nust address the anmount of effect required on
i nterstate commerce under the Hobbs Act. The evidence in this case
satisfies the inpact on comerce required for Hobbs Act
jurisdiction under United States v. Robinson, 119 F.3d 1205 (5th
Cr. 1997). Ace Anerica Cash Express is a nati onw de conpany that
cashes checks and sells noney orders. Ace cashes checks fromin-

state and out-of -state banks. Before checks are cashed, Ace pl aces



phone calls to verify the legitimcy of the checks and whether
there is sufficient funds to cover the checks. Ace sells nobney
orders which are drawn from out-of-state banks and Ace sends and
receives wire-transferred noney to and frompoi nts outsi de of Texas
and outside of the United States. In addition, Ace electronically
files tax returns for its custoners. Tax returns are transferred
to Seattle, Washington. Ace stores typically maintain |arge
anounts of cash at their stores.

The Governnent, relying on a depletion of assets theory,
of fered evidence that the Appellants received nore than $27, 000
fromthe Ace Anerica robbery. The theft of this noney prevented
Ace Anerica from conducting its business which operated in
interstate coomerce. It is clear that this Court has approved the
depletion of assets theory as a nethod for show ng an effect on
interstate conmerce. See United States v. Collins, 40 F. 3d 95, 99-
100 (5th G r. 1994). Further, the Governnent offered evidence that
t he robbery prevented Ace Anerica frombeing able to cash one check
on the day of the robbery. The Governnent established the
requi site effect on interstate commerce.

2. | nstruction on Effect on Interstate Commerce

Raynond Nutall contends that the district court erred in
submtting the interstate commerce instruction to the jury because
there was insufficient evidence to prove the required effect. In
particul ar, Raynond Nutall argues that the trial court shoul d have
required a substantial rather than a de mnims effect on

interstate conmmerce. The district court's instruction requiring a



de mnims effect was not an abuse of discretion. The Appellant's
argunent is forecl osed by Robi nson, 119 F.3d at 1215 (hol di ng t hat,
in light of the aggregation principle, “the particular conduct at
issue in any given case need not have a substantial effect upon
interstate conmerce.”).

B. Gary Patrick Nutall

1. Severance and Fair Tri al

Gary Nutall contends that the district court erred in refusing
to sever the trial. Specifically, he argues that the district
court's denial of severance conprom sed his rights under the Sixth
Amendnent to call witnesses in his defense. W reviewthe district
court's denial of a notion for severance for abuse of discretion.
See Zafiro v. United States, 506 U S. 534, 539 (1993). The
Appel  ant nmust denonstrate specific conpelling prejudice. See
United States v. Capote-Capote, 946 F.2d 1100, 1104 (5th Gr.
1991). A showing of prejudice nust be balanced against the
public's interest inefficient judicial admnistration. See United
States v. Lindell, 881 F.2d 1313, 1319 (5th Gr. 1989).

In order to establish a prina facie case warranting severance
for the purpose of introducing excul patory evidence of a co-
def endant, the defendant nust show. (1) a bona fide need for the
testinony; (2) the substance of the testinony; (3) its excul patory
nature and effect; and (4) that the co-defendant would in fact
testify if the severance were granted. See United States v.
Broussard, 80 F.3d 1025, 1037 (5th G r. 1996).

After a careful review of Gary Nutall's notion to sever and



Raynond Nutall's affidavit stating that he would testify, we do not
find that the district court abused its discretion in denying
severance. Raynond Nutall's proposed testinony stated:
If called, | would testify that ny brother Gary had
nothing to do with the robberies in this case. | know
t hi s because anot her person told ne that he had comm tted
those robberies and also told ne that Gary was not
involved. |If calledto testify, I will nanme that person
The substance of Raynond Nutall's proposed testinony provided, at
best, *“unsupported, self-serving statenents that were only
tangentially excul patory.” United States v. Daly, 756 F.2d 1076,
1080 (5th Cir. 1985). W find no abuse of discretion in denying
Gary Nutall's severance notion

2. Ri ght to Confrontation

Gary Nutall contends that his Sixth Amendnent Right to
Confrontation was violated when the confession of his co-
defendant's brother was introduced at their joint trial. Raynond
Nutall, inawitten statenent, confessed to robbery and conspi racy
and incrimnated his brother, Gary Nutall. Because the confession
was i nadm ssible against Gary Nutall, the Governnent blacked out
Gary Nutall’s nanme with a dark marker. At trial, however, the
Gover nnent i ntroduced Raynond Nutall’s confession which included a
reference to Gary Nutall’s hone address. Gary Nutall contends the
reference to his address was “the functional equival ent of nam ng”
him This Court reviews a constitutional challenge de novo. See
United States v. Asibor, 109 F.3d 1023, 1037 (5th Gr.), cert.
denied, 118 S.C. 254 (1997). Bruton issues, failures to renove

ref erences to co-defendants, are reviewed for abuse of discretion.



See United States v. Fletcher, 121 F.3d 187, 197 (5th Gr. 1997).

The Confrontation C ause of the Sixth Anendnent guarant ees t he
right of a crimnal defendant “to be confronted with the w tnesses
against him” In United States v. Bruton, 391 U S. 123 (1968),
the Suprenme Court held that a defendant is deprived of his rights
under the Confrontation < ause when his non-testifying co-
def endant’ s confession namng himas a participant in the crine is
introduced at their joint trial, evenif the jury is instructed to
consider that confession only against the co-defendant. I n
Ri chardson v. Marsh, 481 U. S. 200, 211 (1987), the Court consi dered
the application of Bruton to a redacted confession, holding that a
redacted confession of a non-testifying co-defendant is adm ssible
when the confession omts the defendant’s nane and any other
“reference to his or her existence.” Bruton's protective rule
however, applies to a non-testifying co-defendant’ s confessi on when
the redacted confession replaces the defendant’s name with an
obvi ous deletion. See Gray v. Maryland, 118 S. C. 1151 (1998).

The Gover nnment acknow edges, and we agree, that the confession
admtted in this case, having been redacted by blacking out Gary
Nutall’s name with a marker but leaving the reference to the
address, is exactly the type of evidence found unconstitutional by
Gray. The adm ssion of the confession was error.

Gray, however, did not undercut this Crcuit’s holding that
Bruton error may be consi dered harm ess when, disregarding the co-
defendant’ s confession, there is otherw se anple evidence agai nst

a defendant. See United States v. Kelly, 973 F.2d 1145, 1150 (5th
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Cr. 1992) (recognizing harmess error standard). “[Blefore a
federal constitutional error can be held harm ess, the court nust
be able to declare a belief that it was harnmless beyond a
reasonabl e doubt.” Chapman v. California, 386 U S. 18, 24 (1967).
We therefore nust determ ne whether, absent the Bruton-tainted
confessions, there was a reasonabl e probability that the defendant
woul d have been acquitted. See United States v. Lewis, 786 F.2d
1278, 1286 n.11 (5th GCr. 1986).

After our review of the record, we find, beyond a reasonable
doubt, that the evidence was harmess; that is, that it did not
prejudicially contribute to the convictions. See Chapnman, 386 U. S.
at 24. Gary Nutall provided his own confession in which he
confessed to commtting the Decenber robbery and serving as the
getaway driver in the February robbery. Further, he admtted
casing various check cashing businesses in San Antonio. The
Gover nnent showed that, in the days foll ow ng the Decenber robbery,
Gary Nutall went on a large spending spree, purchasing an
autonobile and cl ot hing. The adm ssion of the redacted
confessions, while error, was harm ess error.

3. Adnissibility of Evidence and Testi nobny

Gary Nutall contends that the district court erroneously
admtted irrelevant evidence of a pistol that unfairly |inked him
to the Decenber robbery. In addition, he contends that the
district court allowed inadm ssible hearsay evidence and asserts
that the admssion of the irrelevant and hearsay evidence was

prejudicial and requires reversal.
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a. The Pistol

Gary Nutall argues that the pistol was not relevant and the
trial court should have excluded it under Fed. R Evid. 401. A
evidence offered at trial is subject to a threshold test of
“rel evancy.” “‘Rel evant evidence’ neans evidence having any
tendency to make the existence of any fact that is of consequence
to the determ nation of the action nore probable or | ess probable
than it would be without the evidence.” Fed. R Evid. 401. *“A
rel evant evidence is adm ssible...[e]vidence which is not rel evant
is not adm ssible.” Fed. R Evid. 402.

In reviewing the district court’s rulings on matters of
relevancy, this Court is guided by the principle that district
courts have wide discretion in determning relevancy under Rule
401. The district court’s decision wll not be disturbed absent a
substanti al abuse of discretion. See United States v. Hays, 872
F.2d 582, 587 (5th Gr. 1989). The review of erroneous evidentiary
rulings incrimnal trials is necessarily heightened. Utinmately,
we exam ne “what effect the error had or reasonably may be taken to
have had upon the jury’'s decision.” Hays, 872 F.2d at 587 (citing
Kotteakos v. United States, 328 U. S. 750, 764 (1946)).

After reviewing the relevance of the evidence, we concl ude
that the district court did not abuse its discretion. Gary Nutal
Nutall was charged, inter alia, with two counts of using and
carrying a firearmduring and in relation to a crine of violence,
18 U.S.C. 8§ 924(c). In Gary Nutall’s confession, he stated that he

used a sem-automatic weapon in the robbery at Ace Anerica.
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Raynond Nutall’s confession also referenced that a weapon was used
in the robbery. At trial, the Governnment introduced a sem -
automati c weapon. This weapon fit the description of the weapon
described in Gary Nutall’s confession. Further, Charles M I burn,
t he manager of the Ace store robbed i n Decenber, testified that the
weapon admtted at trial resenbled the weapon used in the robbery.
The weapon introduced at trial was relevant to the crines at issue
and was properly adm tted.

b. Hear say Testi nobny

Gary Nutall contends that the district court erroneously
admtted hearsay testinony. The Governnent concedes that the
particul ar testinony was hearsay, but contends that its adm ssion
was harm ess and does not require reversal. The Governnent bears
the burden of show ng that the error was not prejudicial. See
United States v. dano, 507 U S. 725, 734 (1993).

Gary Nutall’s confession stated that he borrowed a sem -
automatic pistol from an individual nanmed “Bobby.” Raynond
Nutall's confession stated that the pistol used in the robbery had

been obtai ned from an individual naned “Bobby Sanders” or “Bobby

Jr.” At trial, the Governnent introduced what it clained was the
pi stol nmentioned in the confessions. FBI Agent Henry testified
that he received the gun from a man naned “Robert Taylor.” The

Governnent then elicited testinony that Robert Taylor’s nicknane
was “Bobby Jr.” It is undisputed that this testinony was hearsay.
Gary Nutall argues that Agent Henry’' s hearsay testinony was

the only evidence that Robert Taylor, the owner of the pistol

13



introduced at trial, was also “Bobby Jr.,” the owner of the pistol
used in the robberies. Thus, he argues, this evidence had the
ef fect of corroborating his confession.

We conclude that the hearsay evidence, while erroneously
admtted, considered inlight of the other overwhel m ng evi dence of
guilt, did not have a prejudicial effect.

[11. CONCLUSI ON
For the above reasons, the Appellants’ convictions are

AFF| RMED.

ENDRECORD
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DeMOSS, Circuit Judge, specially concurring:

Because our Court divided evenly in its en banc reconsi dera-
tion of whether the Hobbs Act, 18 US C § 1951, can be
constitutionally applied to the robbery of a local retail store in
United States v. Hckman, _ F.3d _ (5th Gr. 1999), I
recogni ze that the holding of a panel of this Court in United
States v. Robinson, 119 F. 3d 1205 (5th Gr. 1997), is still binding
precedent and | concur in the judgnent of affirmance in this case.

However, for the reasons stated by Judge H ggi nbothamin his
dissent in Hckman and for the reasons which | have stated
previously, see United States v. Hebert, 131 F.3d 514 (5th GCr.
1997) (DeMbss, J., dissenting in part); United States v. Mles, 122
F.3d 235 (5th Cr. 1997) (DeMdss, J., specially concurring), |
remain convinced that by prosecuting |ocal robberies on the
theories that (1) the effect of |ocal robberies can be aggregated
for purposes of determning an effect on interstate comerce; (2)
the taking of cash froma local retail store causes a "depletion of
assets" which reduces the ability of that store to participate in
interstate commerce; and (3) only a "de mnims effect” on
interstate commerce is needed to sustain the applicability of the
Hobbs Act to these | ocal robberies, the Departnent of Justice is
stretching the plain |anguage of the Hobbs Act well beyond the
bounds cont enpl ated by Congress.

The defendants in this case were put under surveillance by the
San Antonio Police Departnent, were investigated and arrested by
the San Antonio Police Departnment, were charged with violations

under Texas |law, and had their residence searched with a warrant



i ssued by a state judge. In statenents given to San Antonio Police
Departnent detectives, the defendants essentially confessed to
comm tting robberies under Texas |aw. But for the interposition of
the federal prosecutions in this case, these individuals woul d have
been charged, tried, and convicted of violations of the Texas
robbery statute.

By its express |anguage, the Hobbs Act makes crimnal the
conduct of "obstructing, delaying, or affecting conmerce between a
point in one state and a point in another state by robbery." There
is nothing in the |anguage of the Hobbs Act nor its |egislative
hi story that supports a contention that it was intended to nmake a
federal crinme out of |ocal robberies that in no way affect that
i nt ercourse.

Under the Suprene Court’s decision in United States v. Lopez,
514 U. S. 549, 566-68 (1995), the federal courts are charged with
the task of drawing a | i ne between crim nal conduct whichis "truly
|l ocal” and crimnal conduct which is "truly national” in effect.
In ny view, it is inpossible to reconcile the theories upon which
the Departnment of Justice contends that the Hobbs Act should be
applied to | ocal robberies with the teaching and anal ysis set forth
by the Suprenme Court in Lopez. Sooner or |ater the Suprene Court
must either back down from the principles enunciated in Lopez or
rul e that the Hobbs Act cannot be constitutionally applied to | ocal
robberies. | urge the defendants in this case to seek a wit of

certiorari on this point.
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