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UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

V.
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Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

Decenber 11, 1998
Before KING GARWOOD, and H GE NBOTHAM Circuit Judges.

KING Crcuit Judge:

Def endant - appel | ant Jesus Hernandez- Guevara appeal s his
conviction for conspiracy to transport aliens, illegal
transportation of aliens, and msprision of a felony. W affirm
the conviction. Hernandez al so appeals his sentence, arguing
that the district court erred in requiring that the three-year
supervi sed rel ease term assessed for his conviction run
consecutive to the supervised release termfor an earlier
conviction. W agree and nodify the sentence accordingly.

| . FACTUAL AND PROCEDURAL BACKGROUND



On January 28, 1997, after receiving a telephone tip that a
smuggl er woul d be transporting a group of undocunented aliens in
the area, United States Border Patrol agents set up surveill ance
on U S. H ghway 277 between the Texas towns of Eagle Pass and
Carrizo Springs. Sonme agents were posted at two rest areas,
approximately thirteen and twenty-four mles east of Eagle Pass;
others were stationed along the highway closer to Carrizo
Springs. About an hour and a half after the Border Patrol set up
surveil |l ance, Agent Jaine Kypuros, who was hiding in the brush
near the second rest area, saw a blue van traveling west on
H ghway 277 toward Eagl e Pass. The van slowed near the rest area
and put on its turn signal, but Kypuros and his partner could not
see whether it actually entered the rest stop. Between thirty
and fifty mnutes |later, Kypuros saw the van again, this tinme
travel ing east on the highway. A white Lincoln Continental was
follow ng about a quarter-mle behind the van. Agent Mario
Ram rez, who was stationed five mles east of Kypuros, saw both
vehi cl es pass twice; he estimated that they were two to three
mles apart when traveling west and five mles apart on the
return trip.

As the vehicles proceeded toward Carrizo Springs, Agent
Rodol f o Benavi des, who was stationed east of Ramrez, saw the van
turn |l eft onto H ghway 191, which leads to U S. H ghway 83 and
Crystal Gty, Texas. Driving an unmarked truck, Benavi des
followed the van for eight mles, to the intersection of H ghways
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191 and 83, where he stopped it. The driver of the van was M ke
Trevino; the eight other occupants were all undocunented aliens
from Mexico. After other agents arrived to assist Benavides, the
Li ncol n, which Benavi des estimated had been traveling three to
four mles behind the van, approached. The Lincoln slowed when
the driver saw the agents and the van, and Benavi des fl agged the
car down, displaying his credentials. Joe Sanchez was driving
the car; the passenger was def endant-appel |l ant, Jesus Her nandez-
Guevara (Hernandez), also known by the nicknanme “Chuy.” The
agents arrested Trevino, Sanchez, Hernandez, and the aliens.

The evi dence agai nst Hernandez at trial included testinony
fromthe Border Patrol agents who stopped the vehicles, Sanchez,
and two of the aliens. Sanchez, who had pleaded guilty and
recei ved a probated sentence, told the jury that he had agreed to
give Hernandez a ride fromhis honme to Eagle Pass to pick up a
transm ssion. As they passed the first rest stop, Sanchez
noti ced people entering a blue van, and Hernandez renarked that
these individuals were “his.” They continued driving for another
five mles, but then Hernandez told Sanchez to turn back. At
that point, Sanchez testified, he realized for the first tine
that the people being picked up were undocunented aliens. He
becane angry at Hernandez and drove on in silence until stopped
by the Border Patrol. Sanchez concluded that he had been brought
along to |l ook for Border Patrol agents, but clainmed that he did
no scouting. He did admt that Hernandez offered hi mnoney at
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sone point during the trip, although it is not clear fromhis
testi nony whet her the paynent was to be conpensation for scouting
or for driving Hernandez to Eagle Pass. At any rate, when they
saw that the van had been detai ned, Hernandez told Sanchez not to
say anything to the agents.

Two of the aliens, Juan Padron-Silva and José Norberto
Ortega-Martinez, provided additional evidence agai nst Hernandez
in the formof post-arrest statenments admtted by stipul ation at
trial. Padron-Silva stated that he entered the United States the
day before his arrest; he had been told to wait for a snuggler,
and the van had picked himup. He was to be charged $600. 00 for
his transportation. Otega-Martinez described simlar events.

He added that the snmuggler’s name was “Chuy,” a nane he

recogni zed because he had been transported to Ckl ahoma by a man
named Chuy two years earlier. Froma photo |ineup, Otega-
Martinez identified Hernandez as the “Chuy” who had snuggl ed him
bef ore.

In addition to testinony about the offenses with which
Her nandez was charged, the evidence at trial included references
to his past m sconduct. The governnent’s first w tness, Agent
Kypuros, testified that the nmultiple-agent surveillance was
established in response to a tel ephone call. Consistent with his
pretrial nmotion in |imne, Hernandez objected that this was
irrelevant and prejudicial hearsay. The district court overruled
t he objection, and Kypuros stated that “[b]ased on the phone
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call,” the agents “prepared to go out to the highway and set up

inan effort, in an attenpt to apprehend an alien snuggler.”
After describing the logistics of the stakeout, he added that in
setting up surveillance, he and another agent hid in the brush.
The foll owi ng exchange ensued:

Q [by Assistant United States Attorney Robert Cadena] Wy
did you hide in the brush?

A Because in the past, on several occasions--

MR. VI LLARREAL [ defense counsel]: Your Honor, I’mgoing to
obj ect on rel evancy grounds to anything that may have
happened in the past. |It’s speculative. It has no

rel evance to the facts before the jury in this case.

THE COURT: Overrul ed.

MR, CADENA: You may answer.

THE W TNESS: Ckay. Based on Border Patrol experience and
intelligence reports many--

MR, VILLARREAL: 1’Il| object to any testinony concerning
intelligence reports as offering hearsay.

THE COURT: Sustained. Sustained as to intelligence report.
BY MR CADENA:

Q Based on your training and intelligence why were you
hiding in the brush?

A | had seen, on several occasions, M. Hernandez travel on
t hat hi ghway.

Def ense counsel objected to this answer and noved for a mstrial,
arguing that an instruction would not cure the error. The trial
court agreed that “to instruct on it just exacerbates and
magni fies it” but denied the notion for mstrial.

Border Patrol Agent Robert Edwards al so testified about
Her nandez’ s past m sconduct. Over objection, Edwards stated that
in 1996, he arrested Hernandez driving thirteen aliens in a
truck. At the bench before Edwards gave this testinony, defense
counsel objected that the prosecutor had not offered a theory to
support the introduction of the evidence. The trial court

5



overrul ed that objection, and in response to Hernandez’ s request
for an on-the-record bal ancing of the probative val ue of
Edwards’ s testinony against its prejudicial effect, it stated:
“But at |east the Court has the inpression that the defensive
t heory, slash, argunent would be that M. Hernandez- Guevara was
just out |ooking for car parts and happened to be in the wong
pl ace at the wong tinme. And, therefore, the probative val ue
out wei ghs any inproper prejudicial effect.” The district court
did not give alimting instruction imedi ately after Edwards’s
t esti nony.
After Edwards took the stand, United States Probation
O ficer Victor Calderon also testified to Hernandez’ s prior
m sconduct, stating that Hernandez had been convicted in 1979 and
1996 of transporting aliens. After admtting this evidence, the
court instructed the jury that it could consider the convictions
for the “very |imted” purposes of
determ n[ing] whether the defendant had the state of mnd or
i ntent necessary to conmt the crine charged in the
indictment in this case or whether this defendant had a
notive or opportunity to commt the acts charged in this
i ndictnment, or whether this defendant acted according to a
plan or in preparation for the comm ssion of a crine, or
whet her the defendant conmtted the acts for which he is on
trial by accident or m stake or not.

And these are the very limted purposes for which
evi dence of these other simlar acts nmay be consi dered by

you.
Her nandez then noved for a mstrial “in viewof the limted
instruction.” The court overruled the notion.



During his closing argunent, the prosecutor repeatedly
referred to Hernandez’s past m sconduct. He suggested, for
exanple, that the jury “start by |l ooking at the past” to
det erm ne whet her Hernandez “is responsible for this crinme.” The
prosecutor then told the jury that the evidence about the past
was cal l ed “Rul e 404(b) evidence” and could be used for a “very
limted purpose”:

Basi cal ly, that evidence was presented so that you can
see, was this sone kind of m stake? Was sonebody there at
the wong place at the wong tinme? Was it innocent behavior
out there that was being exhibited by the defendant, Chuy
Her nandez, when he just happened to be goi ng past when the
aliens were being picked up and driving back foll ow ng the
alien load? 1Is that all innocent behavior?

The district court overrul ed Hernandez’s objection to this
argunent. Later, the prosecutor urged the jury to “look at it in
the context of 404(b) material. Look at it in the context of
intent. Look at it in the context of |ack of m stake.”

Her nandez did not object or nove for a mstrial on this basis.
Finally, the prosecutor asserted:

The fact is that this man is guilty by clear and convi nci ng

evi dence based on all the actions that were goi ng on out

there and all the observations by trained anti-snuggling
unit agents, based on the coconspirator’s statenents that
you heard and Joe Raynmundo Sanchez what was going on in the
car, based upon the 404(b) material that you heard.
Her nandez obj ected that the prosecutor was “arguing [the
extrinsic evidence] again as direct evidence, as character

evidence.” The court sustained the objection but denied the

motion for mstrial.



Sonme confusion arose at trial about whether Hernandez was on
bond at the tinme of the offenses conplained of. The source of
the confusion and the district court’s response thereto wll be
di scussed in greater detail infra.

The jury convicted Hernandez of conspiracy to transport
aliens, two counts of illegal transportation of aliens, aiding
and abetting an offense against the United States, and m sprision
of a felony, in violation of 18 U S.C. § 371, 8 U S.C
1324(a)(1l), 18 U.S.C. 8 2, and 18 U.S.C. 8 4. At the tine of
sentenci ng, Hernandez was serving an unexpired sentence of one
year in prison for his 1996 conviction and was subject to a
three-year term of supervised release for that conviction. The
district court sentenced himto twenty-four nonths inprisonnment
on the conspiracy and transportation charges and twel ve nont hs
i nprisonment on the msprision count, to run concurrently with
each other but consecutively to the prison termin the 1996 case.
In addition, the court inposed a three-year period of supervised
release to run consecutively to the 1996 term of supervised
rel ease. Hernandez appeal ed both his conviction and his
sent ence.

1. DI SCUSSI ON
A. Evidence of Extrinsic Ofenses

On appeal, Hernandez argues that the district court abused
its discretion by allow ng, over objection, testinony that he
smuggl ed aliens in the past. Specifically, he contends that the
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district court should have excluded (1) Border Patrol Agent
Robert Edwards’s testinony that he arrested Hernandez
transporting aliens in 1996, (2) evidence that Hernandez had been
convicted of alien snuggling in 1979 and 1996, and (3) Border
Patrol Agent Jainme Kypuros’s reason for hiding in the brush,
whi ch Hernandez cl aims anpbunted to an assertion that Hernandez
was a known alien snmuggler. He also challenges the district
court’s limting instructions as inadequate because they sinply
listed the perm ssible uses of extrinsic offense evidence, rather
t han specifying which uses applied in Hernandez’'s case.

1. Standard of Review

Where the party challenging the trial court’s evidentiary
ruling makes a tinely objection, we review that ruling under an

abuse-of -di screti on standard. See United States v. West norel and,

841 F.2d 572, 578 (5th Cr. 1988). Such review is necessarily
hei ghtened in a crimnal case, however, which demands t hat
“evidence . . . be ‘strictly relevant to the particul ar offense

charged.”” United States v. Hays, 872 F.2d 582, 587 (5th Cr

1989) (quoting WIllians v. New York, 337 U S. 241, 247 (1949)).

Simlarly, where the appell ant preserves error, an abuse-of-
di scretion standard applies to our review of the district court’s

instructions to the jury. See United States v. Townsend, 31 F. 3d

262, 270 (5th Cr. 1994). W also review the denial of notions

for mstrial or a newtrial for abuse of discretion. See United




States v. Soto-Silva, 129 F. 3d 340, 343 (5th Gr. 1997), cert.

denied, 118 S. C. 1822 (1998).
Where the party challenging the district court action fails
to make a tinely objection, however, we review only for plain

error. See United States v. Burton, 126 F.3d 666, 671 (5th Gr.

1997). Federal Rule of Crimnal Procedure Rule 52(b) provides
that “[p]lain errors or defects affecting substantial rights may
be noticed although they were not brought to the attention of the
court.” FeD. R CRM P. 52(b). In applying this rule, the
appel l ate court nust determne (1) that there was an error, that
is, a deviation froma legal rule, (2) that the error is “plain,”
meani ng obvious, and (3) that the error affected substanti al
rights, nmeaning that it nmust be prejudicial and affect the

outcone of the district court proceeding. See United States v.

d ano, 507 U. S. 725, 731-35 (1993). The defendant, not the
governnent, bears the burden of persuasion with respect to
prejudice. See id. at 734. Finally, because plain error review
is discretionary rather than mandatory, the court of appeals
should correct a plain error affecting substantial rights only if
the error “seriously affect[s] the fairness, integrity or public
reputation of judicial proceedings.” 1d. at 736 (internal

quotation marks omtted); see also United States v. Mansolo, 129

F.3d 749, 751 (5th Gr. 1997) (setting forth plain error
st andard) .
2. Analysis
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Al t hough extrinsic offense evidence is not adm ssible to
prove the defendant’s bad character and action in conformty
therewith, it nay be introduced to show notive, opportunity,
intent, preparation, plan, know edge, identity, or absence of
m st ake or accident. See FED. R EviD. 404(b). Interpreting Rule
404(b), we have st ated:

What the rule calls for is essentially a two-step test.

First, it nmust be determ ned that the extrinsic offense

evidence is relevant to an issue other than the defendant’s

character. Second, the evidence nust possess probative

val ue that is not substantially outweighed by its undue

prejudi ce and nust neet the other requirenments of rule

403.

United States v. Beechum 582 F.2d 898, 911 (5th Gr. 1978) (en

banc) .

Her nandez first contends that his prior snmuggling activities
are irrelevant, as shown by the prosecution’s inability
adequately to articul ate reasons for introducing them This
argunent lacks nerit. As a prelimnary matter, we find that the
governnent did nmake it clear to the jury that it should consider
the extrinsic offense evidence as probative of intent and | ack of
m stake. During his closing argunent, for exanple, the

prosecut or st ated:

Where do you start? | submt to you you start by | ooking at
the past. This is what this evidence is about, the--well,
you can use it for a limted purpose. It’s what we call

Rul e 404(b) evidence.

Basi cal ly, that evidence was presented so that you can
see, was this sone kind of m stake? Was sonebody there at
the wong place at the wong tinme? Was it innocent behavior
out there that was being exhibited by the defendant, Chuy
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Her nandez, when he just happened to be goi ng past when the
aliens were being picked up and driving back foll ow ng the
alien load? 1Is that all innocent behavior?
The prosecutor clearly indicated to the jury that it should
consi der evidence of Hernandez’'s prior bad acts for the “very
limted purpose” of showi ng absence of m stake. Later, he
expl ained again that the extrinsic offense evidence showed intent
and | ack of m stake:
[ H ow do you know he’s not an observer? How do you know
he’s not just sone person that’s on the side of the road?

Basi cal | y because you’ ve seen the progression. You' ve
seen the progression of howto acconplish this. And you

look at it in the context of 404(b) material. Look at it in
the context of intent. Look at it in the context of |ack of
m st ake.

Thus, the prosecution enphasized that the “404(b) nmaterial” was
to be used to show intent and | ack of m stake, thus rebutting
Her nandez’ s defense that he was sinply in the wong place at the
wrong time. Hernandez’'s assertion that the governnent is
obligated to state both the specific purpose for which extrinsic
of fense evidence is being offered and the chain of inferences
leading fromit to a fact of consequence is supported only by

out-of-circuit authority. See United States v. Miurray, 103 F. 3d

310, 316 (3d Gir. 1997), cert. denied, 119 S. C. 254 (1998);

United States v. Merriweather, 78 F.3d 1070, 1076 (6th G

1996). It is true, of course, that we have held that the
governnent generally should explain why a defendant’s prior bad

acts are rel evant. In United States v. Fortenberry, 860 F.2d

628, 633 (5th Gr. 1988), for exanple, we found that the
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“governnent’s inability to articulate the probative value of the
[extrinsic offense] evidence, as well as the weakness of the
evidence linking Fortenberry to the extrinsic offenses, warrants
the conclusion that the primary inpact of the evidence on the
proceedi ngs was to increase the prejudice against Fortenberry.”

The Fortenberry prosecutor had, at different tines, defended the

evi dence as establishing notive, intent, opportunity, identity,
and plan. See id. This bears a superficial resenblance to

Her nandez’ s case, in which the prosecutor suggested during a
pretrial nmotion in limne hearing that the jurors could use the
extrinsic offense evidence “to determ ne whether or not there was
nmotive, intent, opportunity, design, |lack of mstake. And that’s
what we intend to offer it on.” Here, however, the governnment
did ultimately make cl ear why the evidence was introduced and
what elenments of the defense it was intended to rebut.

We also agree with the prosecution and the trial court that
evi dence that Hernandez had been convicted of two previous alien
smuggling offenses is relevant to his intent and the absence of
m st ake or accident. Hernandez’'s defense at trial was that he
had traveled to Eagle Pass to obtain car parts, that he
coincidentally fell in behind a van of illegal aliens, and that
Joe Raymundo Sanchez, hinself a convicted felon, inplicated him
in an attenpt to gain favor with the Border Patrol agents.

Evi dence that Hernandez had, on past occasions, smuggled aliens
wth a guilty intent nakes it nore |likely that he was not
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i nnocently |l ooking for car parts. Cf. United States v. Robl es-

Vertiz, 155 F.3d 725, 730 (5th G r. 1998) (holding that evidence
of the defendant’s previous alien snuggling activities was
adm ssible to show | ack of m stake where his defense to the

| atest snuggling charge was that he believed the alien to be a

United States citizen); United States v. Cherame, 51 F.3d 538,
541-42 (5th Gr. 1995) (holding that evidence of the defendant’s
prior drug smuggling activities was adm ssible to show know edge

and intent); United States v. Wllianms, 900 F.2d 823, 827 (5th

Cir. 1990) (holding that evidence of the defendant’s prior
mai | ings of drugs fromCalifornia to New Ol eans was adm ssi bl e
to show knowl edge and intent in the charged nmailing).

Havi ng found that the extrinsic offense evidence was
relevant, we turn to the second prong of the Beechum anal ysi s.
On this point, Hernandez contends that the prejudicial effects of
his prior bad acts substantially outweighed their probative
val ue. He nakes two subargunents: First, he clains that the
district court failed to conduct an adequate on-the-record
bal anci ng of the extrinsic offense evidence’'s prejudicial effects
and probative value. Second, he asserts that the court negl ected
to give proper limting instructions regarding the purposes for
which the jury could consider the evidence. W address these
contentions in turn.

We have held that the Beechum probative val ue/ prejudice
inquiry nust be articulated on the record upon a party’s request.
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See United States v. Robinson, 700 F.2d 205, 213 (5th Gr. 1983).

We acknow edge that we have inplied that conclusory statenents do

not neet the Robinson articulation requirenent. See United

States v. Zabaneh, 837 F.2d 1249, 1264 (5th Cr. 1988). 1In

Zabaneh, the district court sinply announced, “l have nade the
bal anci ng judgnents that are called for in the Beechum opi nion at
pages 909 to 915.” 1d. It is not clear, however, that Zabaneh
requires reversal sinply because the trial judge's articulation
of the Beechum probative val ue/prejudice inquiry |acks detail,
for the Zabaneh court also rested its decision on the fact that
the judge erroneously believed that evidence should be excl uded
as unduly prejudicial only where it would “inflame the jury’'s
passions.” 1d. at 1265. |ndeed, we suggested in a nore recent
opinion that the result in Zabaneh hinged on the fact that the
court in that case affirmatively m sunderstood the required

Beechum bal ancing. See United States v. Osum 943 F. 2d 1394,

1403 (5th Gr. 1991). In Gsum we declined to remand for
addi ti onal Beechum probative val ue/ prejudice findings where the
trial judge responded to the defendant’s argunent that the

evi dence did not possess adequate probative val ue when neasured
against its prejudicial effect by saying: “Well, | think it
does, and | just have to satisfy nyself by another reading of
Beechum here for a mnute.” After a brief recess, defense
counsel repeated his point that if the prejudicial effects
substantially outwei ghed the probative val ue, the evidence woul d
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have to be excluded. The court responded: “That’'s right. |If |
felt that that’s what it was, and | do not, | do not, okay.” Id.
at 1402. On appeal, we held that such a statenent was adequate
“at | east where, as here, the following three factors are
present: there is no express request for such findings; the trial
court expressly states that it has nmade the Beechum probative
val ue/ prejudi ce weighing and finds that the prejudi ce does not
substantially outweigh the probative value; there is nothing to
indicate that the trial court m sunderstood or m sapplied the
Beechumtest.” 1d. at 1403. Although Hernandez did explicitly
ask for Beechum findings, the trial judge in this case offered
considerably nore than did his counterparts in Zabaneh and Gsum
He stated the defense theory that the extrinsic evidence woul d
rebut and concluded that, given this theory, the probative val ue
of the evidence outwei ghed any prejudicial potential. W decline
to conclude that the district court abused its discretion.

Nor can we say that the district court abused its discretion
in finding that the probative value of Hernandez’s prior
convi ctions was not substantially outweighed by its possible
prejudicial effects. Simlarity between the el enents of the
extrinsic offense and those of the charged of fense may enhance
the probative value of the extrinsic offense evidence. See

United States v. Bernea, 30 F.3d 1539, 1562 (5th Gr. 1994)

(citing Beechum 582 F.2d at 913). In this case, the extrinsic
evi dence involved the sane crine--alien snuggling--as was charged
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inthe indictnment. O course, a close resenbl ance between the
extrinsic offense and the charged offense al so i ncreases the
unfair prejudice to the defendant. See id. (citing Beechum 582
F.2d at 915 n.20). But here, Hernandez’s prior m sconduct |acked

the hall marks of highly prejudicial evidence. See Fortenberry,

860 F.2d at 632. They were not violent acts, nor were they
greater in magnitude than the crinmes for which Hernandez was on
trial, nor did they occupy nore of the jury’'s tinme than the

evi dence of the charged offenses. Furthernore, the probative

val ue of Rule 404(b) evidence “is not an absolute; it nust be
determned with regard to the extent to which the defendant’s
unlawful intent is established by other evidence, stipulation, or

i nference.” Beechum 582 F.2d at 914; see WIllians, 900 F.2d at

827; United States v. Henthorn, 815 F.2d 304, 308 (5th Cr

1987). The probative value of the extrinsic offense evidence was
relatively great: Hernandez based his defense on a claimthat he
was nerely in the wong place at the wong tine and had been
framed by Sanchez. Oher than Sanchez’s testinony, the admtted
evidence shed little light on Hernandez’s intent and whether his
alleged crine was the result of m stake or accident. For these
reasons, we decline to overturn the district court’s probative
val ue/ prejudicial effect bal anci ng.

We al so reject Hernandez’s suggestion that the district
court abused its discretion in admtting the 1979 conviction
because it was stale and had been excluded during the notion in
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limne hearing. The age of a prior conviction has never been

held to be a per se bar to its use under Rule 404. See United

States v. Broussard, 80 F.3d 1025, 1040 (5th Gr.), cert. denied,

117 S. . 264 (1996). W have held that a fifteen-year-old
conviction for the sane type of crine as that for which the
defendant is currently on trial is adm ssible to show intent,
especially where the other evidence of guilt is not strong. See

United States v. Chavez, 119 F.3d 342, 346-47 (5th Cr.), cert.

denied, 118 S. . 615 (1997). Although Hernandez’s 1979
conviction was nearly eighteen years old, it involved exactly the
sane crine as was charged in the indictnent. Therefore, we
cannot say that the district court abused its discretion in
admtting this conviction. Hernandez al so conplains that the
prosecutor introduced this conviction w thout prior court
approval, in flagrant disregard of a pretrial notion in |imne.
The record shows that the notion in Iimne extended to a 1978
arrest, which resulted in a conviction. At trial, the
prosecution clained that the 1979 conviction introduced was not
the evidence that the court already had excluded. Even if it
was, we find that its introduction did not rise to the |evel of
prosecutorial msconduct, as the prosecution apparently believed

that the 1979 conviction was not barred by the notion in limne.?

! The Presentence Investigation Report in Hernandez's 1996
case, United States v. Hernandez, No. DR-96-CR-178 (WD. Tex.
Feb. 11, 1997), suggests that the prosecutor nmay have been
correct. Under Hernandez’s crimnal history, the report lists
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Furthernore, it was properly admtted under Rule 404(b) and, as
we di scuss below, the jury was properly instructed on the limted

pur poses for which the evidence could be considered. See United

States v. Merkt, 794 F.2d 950, 963 n. 15 (5th Gr. 1986)

(declining to find reversible error under simlar circunstances).
Second, we consider whether the district court failed to
gi ve adequate instructions limting the purposes for which the
jury could consider the evidence. Hernandez clains that even
assum ng that the evidence was adm ssible to show absence of
m stake, the court’s instructions “went far beyond that purpose,
telling the jury that it could rely on the convictions to show
state of mnd or intent, notive, or opportunity, plan or
preparation, or accident or mstake.” At trial, however,
Her nandez did not object to the court’s instructions, nor did he
of fer any suggestion regarding them W therefore review only

for plain error. See United States v. Cortinas, 142 F.3d 242,

248 (5th Gr.) (reviewng for plain error where parties
challenging the imting instructions as being erroneous or
i nadequate failed to object or propose that other, preferable

i nstructions should have been given), cert. denied, 119 S. C

224 (1998), and cert. denied, No. 98-6654, 1998 W. 772941 (U. S.

Nov. 30, 1998).

both an arrest on January 20, 1978 for aiding and assisting the
illegal entry of an alien, to which Hernandez pled guilty on
January 30, 1978, and an April 12, 1979 arrest for the sane
charge, to which Hernandez pled guilty on April 17, 1979.
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The district court instructed the jury immedi ately after the
prosecution introduced evidence of the 1996 and 1979 convi ctions
that it could use that evidence only for the limted purposes
permtted by Rule 404(b). In its instructions to the jury, the
court reiterated this adnonition. W have found no plain error
where the district court failed to give a limting instruction
regardi ng extrinsic offense evidence altogether. See United

States v. Prati, 861 F.2d 82, 86-87 (5th Gr. 1988) (holding that

there was no plain error where a district court failed to give a
limting instruction regardi ng extraneous acts and of fenses where
court did warn the jury that the defendant was “not on trial for

any act or conduct or offense not alleged in the indictnent”).

If a district court does not commt plain error by neglecting to
give alimting instruction, we do not see howit does so by
reciting the perm ssible uses of extrinsic offense evidence as
laid out in Rule 404(b). It is true, of course, that we inplied

in United States v. Anderson, 933 F.2d 1261, 1272-73 (5th Cr

1991), that an instruction listing all the perm ssible Rule
404(b) uses for extrinsic offense evidence was too broad.

However, Anderson al so involved a situation in which the
governnent never articul ated the probative value of the evidence,
see id. at 1268, and the entire presentation of the evidence was
tainted by the fact that the court nade no ruling that the jurors
coul d reasonably find that the defendant commtted the extrinsic
crimes, see id. at 1273. In fact, it was not even clear fromthe
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record that the Anderson trial judge conducted the Beechum
analysis. See id. W did not hold in Anderson, nor have we so
held since, that giving a broad instruction is, w thout nore,
reversible error, and we decline to do so now. 2

We also find that the district court did not err by
providing limting instructions only after the governnment
i ntroduced Hernandez’s convictions and in its final instructions
to the jury. Hernandez did not request a limting instruction
after Edwards testified, and he stated that Kypuros's remark
could not be cured with any instruction. |In any case, a district
court need not provide a limting instruction each and every tine

a prior bad act is introduced into evidence. See United States

v. Asibor, 109 F.3d 1023, 1033 (5th Gr.), cert. denied, 118 S.

Ct. 254, and cert. denied, 118 S. C. 638 (1997).

B. Prosecutorial M sconduct

Her nandez al so argues that his conviction should be reversed
because the governnment argued his extrinsic bad acts as
substantive evidence of guilt.

1. St andard of Revi ew

2 1t is not entirely clear what standard of review the
Anderson court applied when reviewing the district court’s
instructions. At the beginning of its discussion, the court
asserted generally that it would “reverse only for an abuse of
di scretion.” Anderson, 933 F.2d at 1267-68. It did not,
however, make any nention of whether the defendant-appellant had
preserved error with respect to the limting instruction.
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In reviewing a claimof prosecutorial msconduct, we nust
deci de whet her the m sconduct casts serious doubt upon the

correctness of the jury's verdict. See United States v. WIIis,

6 F.3d 257, 263 (5th Cr. 1993). W consider three factors:

(1) the magnitude of the prejudicial effect of the prosecutor’s
remarks, (2) the efficacy of any cautionary instruction by the
judge, and (3) the strength of the evidence supporting the

conviction. See United States v. Casel, 995 F.2d 1299, 1308 (5th

Cir. 1993). |Inproper prosecutorial comrents require reversal
only if the comments substantially affected the defendant’s right

to afair trial. See Bernea, 30 F.3d at 1563 (citing United

States v. Diaz-Carreon, 915 F.2d 951, 956 (5th Gr. 1990)). W

accord wide latitude to counsel during closing argunent, and we
al so give sone deference to the district court’s determ nation
regarding the prejudicial or inflanmatory nature of those
argunents. See id. at 1563.

2. Analysis

The record denonstrates that the governnent never attenpted
to argue Hernandez’'s prior bad acts as substantive evi dence of
guilt. Hernandez contends that the prosecution nmade two explicit
references to his prior offenses: At the beginning of his
cl osing argunent, the Assistant United States Attorney told the
jury that it should begin by |ooking to the past, to the “Rule
404(b) evidence,” and toward the end of his closing, he urged the
jury to consider the evidence “in the context of 404(Db)
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material.” As noted above, the prosecution’s explicit references
to the prior offenses were followed by urging the jury to use
themonly for specific purposes. W do not believe this
constitutes arguing extrinsic offenses as substantive evidence of
guilt.

Her nandez al so contends that the prosecutor tw ce intinmated
that he was a professional alien snmuggler by stating that tandem
smuggl i ng was “about trying to distance yourself fromthe crine
that you’ve commtted” and suggesting that Hernandez had
progressed fromai ding and abetting to transporting aliens
himself to distancing hinself fromthe | oad by using soneone
else’s car. The first reference to tandem snuggling, however,
cont ai ned absol utely no suggestion that Hernandez had been
convi cted of past snuggling offenses. The second reference was
made just after the prosecutor urged the jury to view the Rule
404(b) evidence in the context of intent and | ack of m stake.
Contrary to Hernandez’'s assertion that the prosecutor was
suggesting that he was a professional snuggler who should be
puni shed regardl ess of his guilt of the present charges, the
chal | enged remar ks suggested only that Hernandez’ s innocent-
byst ander defense was not worthy of belief. Finally, the
prosecutor’s remarks that Hernandez viewed alien-snuggling as a
busi ness rather than a philanthropic attenpt to inprove the lives
of Mexican citizens contained no reference to the past offenses.
We find that the prosecutor engaged in no m sconduct and that,
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therefore, the district court did not abuse its discretion by
permtting the chall enged argunent.
C. District Court’s Coments

Her nandez al so conpl ains he was denied a fair trial because
the district court “instructed” the jury that it was “satisfied”
t hat Hernandez was on bond at the tinme of his arrest, thereby (1)
depriving Hernandez of the right to have a jury determ ne al
factual issues, (2) inproperly testifying, and (3) suggesting to
the jury that the court was biased in favor of the prosecution.
Sone background on this “instruction” is in order.

Towards the end of the trial, Probation Oficer Cal deron
identified the judgnent covering Hernandez’'s 1996 smuggling
conviction, for which Hernandez was sentenced on January 31,
1997. Defense counsel elicited from Cal deron that he had been
present at Hernandez’s sentencing on January 31 and that
Her nandez had been in the custody of the U S. Marshal at the
time. Counsel then questioned how, if he was in custody awaiting
sent enci ng, Hernandez could have conmtted the crines alleged in
the indictnent on January 28. On redirect, Calderon testified
t hat Her nandez had been out on bond on that date, but defense
counsel objected that Cal deron had no personal know edge of
Her nandez’ s bond status, and the court sustained the objection.
At an on-the-record bench conference, the district court told
counsel that “[s]onehow or other we’ ve got to clear up this,
per haps, m sconception that [Hernandez] wasn't out there on
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January 28th which is a great defensive tactic.” Noting that

pretrial service and marshal records showed that Hernandez had
been on bond on January 28, the court indicated its desire to

tell the jury what “the court records indicate.” Hernandez’s

counsel objected that pretrial service docunents are not

adm ssible at trial.

At the court’s suggestion, the governnent called courtroom
deputy Goria Vela as a witness, but she was unable definitively
to confirm Hernandez was on bond on January 28. The governnent
then requested permssion to call Stacy Salinas of the U S
Pretrial Services Ofice. The court responded:

If you think it’s necessary. But | now see a--1 have in

here in the court record an agreed notion to set the bond

signed by Dan Newsone, attorney for the defendant, and

Robert Cadena, attorney for the United States. And then

next, on Septenber the 4th, 1996, | find an order that |

si gned approving the agreed notion to set the bond.
Nevert hel ess, the governnent proceeded to exam ne Salinas, who
testified that Hernandez called in to report to pretrial services
on January 27, that her office received notice of his arrest on
January 29, and that she interviewed Hernandez on January 30.
The court then told the jury, “Ladies and gentlenen, you're--you
are instructed that the Court is satisfied that M. Jesus
Her nandez- Guevara was not in federal custody and was out on bond
as of January 28th, 1997.” Hernandez’'s counsel noved for a

mstrial “to protect the record” and objected “to the Court’s

statenents as being a comment on the weight of the evidence.”
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The mstrial was denied and the objection was overrul ed, and the
governnent rested its case.

1. Standard of Review

The objection that Hernandez’s counsel made, i.e., that the
“Instruction” was a comment on the weight of the evidence, did
not provi de an adequate predicate for Hernandez’ s argunent on
appeal that the instruction deprived Hernandez of his right to
have the jury determne all factual issues. Accordingly, we

review this challenge for plain error. See United States v.

Jobe, 101 F.3d 1046, 1061 (5th G r. 1996), cert. denied, 118 S.

Ct. 81 (1997). The objection arguably does provide an adequate
predi cate for Hernandez’ s second and third argunents that the
“Instruction” constituted inproper judicial testinony and
suggested to the jury that the court was biased in favor of the
prosecution. In review ng these chall enges, we nust “determ ne
whet her the judge’'s behavior was so prejudicial that it denied
the defendant a fair, as opposed to a perfect, trial.” Bernea,
30 F.3d at 1569 (citations omtted). |In doing so, we exam ne the
trial court’s actions in the context of the entire record. See

United States v. Saenz, 134 F.3d 697, 702 (5th G r. 1998)

(quoting United States v. Lance, 853 F.2d 1177, 1182 (5th GCr.

1988)).
2. Analysis

a. Refusing to Submt a Fact |Issue to the Jury
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We consider first Hernandez’s claimthat by “instructing”
the jury that it was “satisfied” that Hernandez was on bond at
the time of his arrest, the district court inproperly renoved an
i ssue of fact fromthe province of the jury. |In a crimnal case,
“no fact, not even an undi sputed fact, may be determ ned by the
Judge. The plea of not guilty puts all in issue, even the nobst

patent truths.” United States v. Johnson, 718 F.2d 1317, 1322

(5th Gr. 1983) (en banc) (quoting Roe v. United States, 287 F.2d

435, 440 (5th Gr. 1961)).

In this case, as we said above, we apply plain error review
to determ ne whether such a m stake even occurred. As we noted
in Subsection Il1.A 1, plain error exists only where (1) there was
an error, (2) the error is “plain,” and (3) the error affected
substantial rights. After reviewing the record as a whole, we
find it questionable whether there was Johnson error at all, much
less plain error. The court was nerely trying to forestall any
confusion potentially resulting from Hernandez’ s suggestion that
because he was in federal custody at his sentencing for another
of fense on January 31, 1997, he was also in custody on January 28
and so could not have commtted the crinme charged in the
i ndictnment. Hernandez conceded in his opening statenent that he
was in the Lincoln, and his defense throughout the trial was that
he was sinply in the wong place at the wong tinme. Nearly every
Wi tness testified that he was in the Lincoln at the tinme of his
arrest. It was only after the governnent called two witnesses to
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testify to Hernandez’s bond status that the court, apparently in
an attenpt to avoid confusing the jury and drawi ng out the
proceedi ngs | onger than necessary given the non-issue of
Her nandez’ s presence in the Lincoln, made its statenent. W also
note that the court enphasized to the jury that it was the
ultimate judge of the facts and that it should not interpret any
judicial remarks as a comment on the weight of the evidence. W
do not believe that the court intended to preenpt the jury’s
determ nation as to Hernandez’ s whereabouts on January 28.
b. Inproper Judicial Testinony and Appearance of Bias

We find it doubtful that Hernandez' s objection that the
judge’s statenent was a “comment on the weight of the evidence”
preserves error as to his final two argunents. Assum ng W thout
deciding that it did and that the court abused its discretion, we
find the error harm ess. A nonconstitutional error in a federal
crimnal case® requires reversal only if it had substantial and
injurious effect or influence in determning the jury' s verdict.

See generally Brecht v. Abrahanson, 507 U S. 619, 631-32 (1993)

(di scussing harm ess error standard for nonconstitutional error).
Bot h of Hernandez’s contentions essentially assert that the judge

signaled his views to the jury and that they m ght have credited

3 A breach of the Federal Rules of Evidence does not, in
itself, offend the Constitution, rising to the level of a
constitutional violation only if it results in prejudice so great
as to deny a defendant his Fifth Anmendnent right to a fair trial.
Cf. United States v. Lane, 474 U S. 438, 446 n.8 (1986) (noting
t he nonconstitutional nature of inproper joinder).
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his view that Hernandez was not on bond. But we do not see how
the judge’ s comment could have had a substantial and injurious
effect on the verdict in Hernandez’s case. There was
overwhel m ng evi dence, as we noted above, that Hernandez was in
the Lincoln at the tine of his arrest.
D. Consecutive Ternms of Supervised Rel ease

Finally, Hernandez argues that the district court erred as a
matter of law in requiring that the three-year supervised rel ease
termfor his 1997 conviction run consecutive to the three-year

term of supervised release on his 1996 conviction, United States

V. Hernandez, No. DR-96-CR-178 (WD. Tex. Feb. 11, 1997). Thus,
Her nandez clains, he is now wongly subject to six, rather than
three, years of post-incarceration supervision.

1. Standard of Review

We review the district court’s application of the Sentencing

Qui del i nes de novo, see United States v. Sylvester, 143 F.3d 923,

931 (5th Gr. 1998), and its factual findings for clear error,

see United States v. Upton, 91 F.3d 677, 687 (5th Cr. 1996),

cert. denied, 117 S. . 1818 (1997). A sentence will be upheld

on appeal unless it was inposed in violation of |law, inposed as a
result of an incorrect application of the sentencing guidelines,
or outside the range of the applicable sentencing guideline and

i S unreasonabl e. See United States v. Wjack, 141 F.3d 181, 183

(5th Gr. 1998) (citing United States v. Garcia, 962 F.2d 479,

480-81 (5th Gir. 1992)).
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2. Analysis
Federal |aw nmandates that once a crimnal defendant is

rel eased from prison, his supervised release termnust run

concurrently to any other supervision to which he is subject:
The term of supervised rel ease commences on the day the
person is released frominprisonnment and runs concurrently
wth any Federal, State, or local term of probation or
supervi sed rel ease or parole for another offense to which
the person is subject or becones subject during the term of
supervi sed rel ease.

18 U.S.C. 8§ 3624(e). Under a plain reading of the statute,

Her nandez’ s supervi sed release termfor the 1997 conviction nust

run concurrently to any supervised rel eased term for another

of fense, including the 1996 alien snuggling offense. Cf. United

States v. Gonzales, 520 U.S. 1, 5, 9-10 (1997) (reading the

phrase “any other termof inprisonnent” to include, wthout
limt, all ternms of inprisonnent to which a defendant may be
subject). Indeed, at least two of our sister circuits have held
that 8 3624(e) prohibits consecutive supervised rel ease terns.

See United States v. Bailey, 76 F.3d 320, 323-24 (10th Cr.),

cert. denied, 116 S. C. 1889 (1996) (“The neaning of [§8 3624(e)]

clearly dictates that the district court erred in sentencing
Appel l ant to consecutive ternms of supervised rel ease for separate

offenses.”); United States v. Gullickson, 982 F.2d 1231, 1236

(8th Gr. 1993) (holding that 8§ 3624(e) “unanbi guously states
that terns of supervised release on nmultiple convictions are to

run concurrently”).

30



The governnent’s argunents in support of the sentence |ack
merit. The United States points out that 18 U S.C. 8§ 3583, which
enpowers federal courts to inpose supervised rel ease, requires
judges to “consider the factors set forth in 8 3553(a)” when
crafting a sentence. See 18 U.S.C. § 3583(a), (c). Section
3553(a) directs the court to take into account, inter alia, “the
circunstances of the offense and the history and characteristics
of the defendant.” See 18 U S.C. § 3553(a)(1). In this case,

t he governnent argues, Hernandez was subject to an undi scharged
termof inprisonnment on his 1996 conviction, and the sentencing
guidelines therefore allowed the district court to inpose either
concurrent or consecutive terns of inprisonnent. See U S
SENTENCI NG GUI DELI NES ManuAaL 8§ 5GL. 3(c) (1997). The district court
explicitly found, based on his “record,” that Hernandez needed
“to be under supervision for as long as we can possibly keep him
under supervision.” But the fact that the district court had
statutory and guideline authority to inpose consecutive prison
terms for Hernandez’s 1996 and 1997 convictions has no bearing on
t he question of whether he properly sentenced Hernandez to
consecutive terns of supervised release. Even when federal |aw
requi res consecutive terns of inprisonnent, the supervised
release term*“is to run concurrently with any other term of
supervi sed rel ease inposed.” 1d. 8§ 5Gl.2 commentary. More
broadly, 8§ 3553(a)’s general requirenent that courts consider
characteristics specific to the defendant and his crine when
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fashi oning a sentence does not nullify 8§ 3624(e)’s explicit

prohi bition on consecutive supervised release terns. “Aven this
clear legislative directive, it is not for the courts to carve
out statutory exceptions based on judicial perceptions of good
sentencing policy.” Gonzales, 520 U S. at 10 (discussing 18

U S C § 924(c)).

Qur inquiry does not end here, however. W nust also
determ ne whet her we can nodi fy Hernandez’ s sentence to conply
with 8 3624(e) or whether we nust remand for resentencing. Most
of the time when we find that the district court has commtted
harnful error at sentencing, we nust vacate and rermand for

resentencing. See United States v. Wllians, 961 F.2d 1185, 1187

(5th Gr. 1992) (citing Wllians v. United States, 503 U S. 193,

204-05 (1992)). Wen the record shows that the district court
made it clear that the defendant should be sentenced to the
maxi mumterm permtted by the guidelines, we need not waste
judicial resources by remandi ng for what undoubtedly would be a

rote resentencing. See United States v. MIIls, 9 F.3d 1132, 1139

(5th Gr. 1993); United States v. Tello, 9 F.3d 1119, 1131 n.42

(5th Gr. 1993). In Hernandez’'s case, the district court
explicitly stated that, as far as it was concerned, Hernandez
shoul d be under supervision for as long as possible. So, instead
of vacating and remandi ng for resentencing by the district court,
we nodi fy the consecutive feature of the supervised rel ease term
i nposed by the district court so that the supervised rel ease term
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W Il run concurrently with the term of supervised rel ease inposed

in United States v. Hernandez, No. DR-96-CR- 178 (WD. Tex. Feb

11, 1997), and affirm Hernandez’'s sentence as thus nodified.*
I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of

convi ction and AFFI RM t he sentence as nodifi ed.

4 We thus nodify the first two sentences of the supervised
rel ease section of the judgnent in United States v. Hernandez-
Guevara, DR-97-CR-44, at 3 (WD. Tex. Cct. 31, 1997), to read:
“Upon rel ease frominprisonnent, the defendant shall be on
supervi sed release for a termof 3 years on each of Counts 1, 2,
and 3, and 1 year on Count 4, to run concurrently. These terns
of supervised release shall run concurrently with the term of
supervi sed rel ease inposed in DR-96-CR- 178, United States of
Anerica v. Jesus G Hernandez.” The remainder of the judgnent in
Her nandez- Guevara, No. DR-97-CR-44, shall remain the sane.
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