IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50939
Summary Cal endar

PATRI Cl A RAE KOEHLER,
Pl ai ntiff-Appellant,
vVer sus
UNI TED STATES OF AMERI CA, I nternal
Revenue Service (I RS Agent M A
Al corta); JOHN F. MOORI NG
RONALD R RI VAS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Texas

September 16, 1998
Before EMLIO M GARZA, DeMOSS, and BENAVIDES, G rcuit Judges.

BENAVI DES, Circuit Judge:

The appel l ant, Patrici a Rae Koehl er, appeals fromthe district
court’s dismssal of her clains against the United States on the
grounds that the United States was entitled to sovereign imunity.

For the reasons set forth bel ow, we AFFI RM

Backgr ound

In the early 1990s, the Internal Revenue Service (“IRS")
determ ned that Koehler (hereinafter “taxpayer”) owed federal

i ncone taxes for the years endi ng Decenber 31, 1988, and Decenber



31, 1989, in the anounts of $7165.35 and $6914. 84, respectively.
On Decenber 11, 1995, in order to satisfy her tax liabilities, the
| RS sei zed taxpayer’s real property and posted a Notice of Seizure
at taxpayer’s residence. The IRS did not, however, give taxpayer
a Notice of Sale at the tinme of the seizure. I nstead, the |IRS
mai | ed taxpayer a Notice of Sale on January 4, 1996. It is
undi sputed that taxpayer had actual notice of the proposed sale
wel | before the actual sale of the property. |In fact, prior to the
sale of the property, taxpayer posted a notice at her residence,
entitled:
Public Notice

ATTENTI ON POTENTI AL Bl DDERS
| RS PUBLI C AUCTI ON SALE

The notice then listed “Facts you shoul d know,” which consi sted of
taxpayer’s objections to the validity of the seizure and proposed
sal e. Taxpayer concluded the notice with a warning: “Be advised
that the buyers of said property will be involved in ongoing civil
litigation, probably | ose the property investnent, and be incl uded
in crimnal conplaints - Federal and Bandera County.” Those
desiring “nore information” were invited to call the taxpayer at
honme, and a phone nunber was provided.

On January 30, 1996, the IRS sold taxpayer’s property at a
public auction to defendants John F. Mworing and Ronald R R vas
for $21, 955. 41. Pursuant to I.R C. 8 6338(a), a certificate of
sale was issued to the buyers on that sane date. Taxpayer’s right

of redenption under |.R C. 8 6337 expired on July 29, 1996. See
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. R C. 8§ 6337(b)(1) (allowing an owner 180 days from the date of
sale to redeemreal property). It is undisputed that taxpayer did
not attenpt to redeemthe property. Pursuant to|l.R C 8 6338(hb),
a quitclaimdeed was issued to the buyers on August 15, 1996.

On Sept enber 19, 1996, taxpayer filed the instant conplaint to
quiet title, alleging that the United States had not conplied with
the notice requirenents of .R C. 8§ 6335 in that the IRS had fail ed
to give her proper notice of the sale. Specifically, taxpayer
clainmed that the IRS failed to give the required notice of the sale
to her or to deliver the notice to her “usual place of abode or
busi ness” as required by |. R C. 88 6335(a) and (b). On Cctober 18,
1995, taxpayer’s notions for a tenporary restraining order,
prelimnary injunction, and permanent injunction were denied by the
district court. On that same date, the United States then filed a
motion to dismss or for sunmary judgnent on the grounds that it
was entitled to sovereign imunity. Al t hough the governnent
acknow edged that the IRS had failed to give taxpayer a Notice of
Sale in accordance with the requirenents of |.R C. 8 6335(b), the
governnent asserted that, because it had sold the property in
question prior to the filing of the conplaint, the governnent had
not waived its sovereign immunity, and the conplaint should be
dismssed for lack of subject matter jurisdiction. In the
alternative, the governnent argued that taxpayer was not entitled
to equitable relief because she had actual notice of the sale
before it occurred and that she failed to commence this action in
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a tinmely manner.

On Septenber 15, 1997, the district court granted the
governnment’s notion to dismss, finding that the taxpayer could
“only mai ntain a cause of action against the United States to qui et
title when the United States has a claim on the property in
question. In this case, the United States has already transferred
title to Defendants Moring and Rivas, and, therefore, this Court
is wthout jurisdiction to hear her clains.” A judgnent of
di smissal was entered that sane day.! On Septenber 26, 1997,
taxpayer filed a notion for reconsideration, which the district
court denied by order dated Novenber 9, 1997

Taxpayer now appeals the district court’s order granting the
governnment’s notion to dismss for lack of subject matter

jurisdiction and the order denying her notion for reconsideration.

St andard of Revi ew

Whet her the United States is entitled to sovereigninmunity is
a question of law which this court reviews de novo. G. Stena

Rederi AB v. Comsion de Contratos, 923 F.2d 380, 386 (5th

1 Athough the district court entered a judgment on Septenmber 15, 1997

the court still had a case pending before it because of taxpayer’s cl ai ns agai nst
def endants Rivas and Mooring. Thus, there is some question as to whether the
district court properly entered judgnment on Septenber 15, 1997, and consequently
whet her plaintiff’'s notice of appeal was premature. W need not address any of
the issues raised by these events, however, because any problens with our
jurisdiction resulting froma premature notice of appeal were cured when the
district court entered an order disnmissing plaintiff’s clainms agai nst defendants
Ri vas and Moring and remanded the action to the County Court of Bandera County,
Texas. See Jetco Elec. Indus., Inc. v. Gardiner, 473 F.2d 1228, 1231 (5th Cr.
1973). Taxpayer has not appealed the district court’s dism ssal of her clains
agai nst Rivas and Mbori ng.




Gir.1991).

Di scussi on

It is well settled that the United States may not be sued
except to the extent that it has consented to suit by statute. See

United States v. Dalm 494 U. S. 596, 608 (1990). The terns of such

consent, if any, may not be inplied but nust be unequivocally

expressed. See United States v. King, 395 US 1, 4 (1969).

Consequently, no suit may be mai ntained agai nst the United States
unl ess the suit is brought in exact conpliance with the terns of a
statute under which the sovereign has consented to be sued.

See Soriano v. United States, 352 U. S. 270, 276 (1957). Were the

United States has not consented to suit or the plaintiff has not
met the terns of the statute, the court lacks jurisdiction and the
action nust be dismssed. See Fed. R CGv. P. 12(h)(3); Dalm 494
U S. at 608.

Taxpayer asserts that the United States has waived its
sovereign inmunity by virtue of 28 U S C. 8§ 2410(a).? Section
2410(a) provides, in relevant part:

The United States may be naned as a party in any civil action

or suit in district court . . . having jurisdiction of the

subject matter to quiet title to . . . real or personal

property on which the United States has or clainms a nortgage
or other Ilien.

2 Taxpayer al so maintains that this court has jurisdiction over her clains
by virtue of 28 U S C. 1331. It is well settled, however, that sovereign
immunity is not waived by a general jurisdictional statute such as 28 U.S.C. §
1331. See Vol untary Purchasing Groups, Inc. v. Reilly, 889 F.2d 1380 (5th Gr.
1989).




28 U.S.C. § 2410(a). Although the governnent does not chall enge
the ability of a taxpayer to contest the procedural validity of a
tax |ien under § 2410(a),® the governnent argues that § 2410(a) is
i napplicable in this case because the governnent had already sold
the property in question by the tine taxpayer filed her quiet title
action. Thus, the governnent argues, it did not have a nortgage or
other lien on taxpayer’'s property at the tine she filed suit.
Consequently, the governnent argues, the plain terns of § 2410(a)
were not net, and there was no wai ver of sovereign inmunity.

Al t hough this court has not addressed this particular issue,?*
each of the courts that have addressed it has uniformy concl uded
that a taxpayer nmay mai ntain an action under 8 2410(a) “only if, at
the time the [8 2410(a)] action is comrenced, the governnent still
clains alien or a nortgage on the property. |f the governnent has
sold the property prior to the filing of the [§ 2410(a)] suit,

8§ 2410(a) does not apply.” Hughes v. United States, 953 F.2d

531, 538 (9th Cr. 1991); accord Dahn v. United States, 127 F.3d

1249, 1251-52 n.1 (10th Cr. 1997) (citing Hughes); Mirray V.

3 The courts have consistently interpreted § 2410(a) to create a wai ver

of the government’s inmunity only in cases in which a taxpayer seeks to chal |l enge
the procedural validity of a tax lien that the governnent has or clains on the
property that is the subject of the quiet title action. A taxpayer nmay not use
§ 2410(a) to challenge the validity of the underlying tax assessnent. See
Montgonery v, United States, 933 F.2d 348, 349 (5th Cr. 1991).

4 W have, however, consistent with the rules underlying all sovereign
imunity inquiries, construed § 2410(a) narrowmy. For exanple, in Cunmings v.
United States, we held that § 2410(a) does not apply where the United States
claims only a title interest in the property rather than a lien interest. 648
F.2d 289, 292 (5th Gr. 1981); accord United Sand & Gravel Contractors, Inc. v.
United States, 624 F.2d 733, 737 (5th Cir. 1980); Bertie’'s Apple Valley Farns v.
United States, 476 F.2d 291, 292 (9th Gr. 1973).
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United States, 520 F. Supp. 1207, 1210 (D.N. D. 1981), aff’'d on

ot her grounds, 686 F.2d 1320 (8th Cr. 1982); MacElvain v. United

States, 867 F. Supp. 996, 1002-03 (MD. Ala. 1991); Brewer v.

United States, 764 F. Supp. 309, 314 (S.D. N Y. 1991). See al so

Kulawy v. United States, 917 F.2d 729, 733-34 (2d Gr. 1990)

(finding that the district court had jurisdiction over a § 2410(a)
quiet title action even though the governnent had sold the property
because the governnent still had a lien on the property at the tine
the 8 2410(a) suit was commenced). Because we conclude that this
interpretation is dictated by the plain terns of the statute,® we

now join these courts in holding that taxpayer nmay nmaintain a suit

5 This limtation also has a practical justification

The nost persuasive reason for this limtationis in the very nature of a
quiet-title action. The purpose of a quiet-title actionis "to determ ne
who owns the title to real or personal property over which the United
States has asserted some interest,” Snmith v. United States, 1989 W 91136
at *4 (MD Aa June 19, 1989) (Thonpson, J.), and inplicit in this
purpose is the requirenment that the defendant--in this case the United
States-- have, at the time of the initiation of the lawsuit, an interest
adverse to that of the plaintiff. Indeed, consistent with this purpose,
8§ 2410(a) requires that "The conplaint or pleading shall set forth with
particularity the nature of the interest or lien of the United States."
Moreover, this reading of § 2410(a) is consistent wi th the understandi ng
t hat has devol ved fromits anci ent underpinnings. State courts have held
that in order to maintain quiet- title actions, which have their roots in
courts of chancery fromthe earliest tines, there nust be a show ng that
the defendant asserts a claim or interest that is adverse to the
plaintiff's., See, e.qg., Sadler v. Hone Savings, 733 S.W2d 856 (M. App.
1987) (once bank had assigned deed of trust it no longer had interest in
property and was properly dismssed fromquiet-title action); Lake Garda
| nprovenent Association v. Battistone, 155 Conn. 287, 231 A 2d 276 (1967)
(an action to quiet title is quasi in remand |ies against those who at
tinme it is instituted are present claimants to | and under an instrunent
that creates cloud); 74 CJ.S. Quieting Title S37 ("In order to maintain
the statutory action to determ ne adverse clains to realty, there nust be
a showi ng that defendant asserts a claimwhich is adverse to plaintiff's
title or possession.") (1951).

MEl vain, 867 F. Supp. at 1002-03.



under § 2410(a) only if at the time she files suit the governnent
had a nortgage or other lien on the property that is the basis of
the taxpayer’s quiet title action.

In this case, there is no dispute that the property at issue
was sold by the United States prior to taxpayer’'s filing of her
conpl ai nt. Recogni zing this, taxpayer argues that, because the
governnent failed to conply with the notice requirenents of |.R C
8 6335(b), the quitclaim deed issued to defendants Mooring and
Ri vas was i neffective to convey title, and therefore the gover nnent
still retains a lien interest in the property. Consequent | vy,
t axpayer argues, pursuant to 8 2410(a), the governnent has wai ved
its sovereign imunity, and the district court had jurisdiction
over her suit pursuant to 8§ 2410(a).°®

Al t hough facially appealing, this argunent m sses the effect
of sovereign imunity. At its core, sovereign imunity deprives
the courts of jurisdiction irrespective of the nerits of the
underlying claim If the specific terns of the statute are not
met, the federal courts have no jurisdiction to address the nerits

of the plaintiff’s claim Wre we to accept taxpayer’s argunent,

6 Taxpayer suggests that this court has al ready adopted this reasoning in
Reece v. Scoggins, 506 F.2d 967, 971 (5th G r.1975). Al though Reece affirned a
district court opinion voidingthe governnent’s sal e of ataxpayer’s property for
failing to conply with the procedural requirenments of § 6335, we find that Reece
is not controlling for the sinple reason that the court did not address the i ssue
of whether the United States needed to have a lien on the property at the tine
the suit was filed in order for § 2410(a) to waive the government’'s sovereign
imunity. The failure of the court to address this issue is easily explained --
as the Reece court itself noted, the IRS was not a party to the appeal. See id.
at 968 (“The I RS, a naned defendant before the district court, has subsequently
wi thdrawn fromthe case.”).
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we would first have to find for her on the nerits and then reason
backwards to find a waiver of sovereign imunity. Because
sovereign immunity is jurisdictional and, therefore, deprives this

court of the ability to hear the nerits of the claim altogether,

such reasoning is inherently flawed. |In the end, because the plain
and unanbi guous terns of § 2410(a) have not been net -- i.e., the
governnent no longer clains an interest in the property -- 8§

2410(a) does not confer subject matter jurisdictionirrespective of

how neritorious taxpayer’s clains may be.’

Concl usi on

For the reasons set forth above, the judgnment of the district
court dism ssing taxpayer’s clains against the United States on the

basis of sovereign immunity is AFFI RVED.

l W recognize that wunder circunstances nore egregious than those
presented here, this conclusion mght produce some harsh results. As noted
above, however, in this case, taxpayer had actual notice of the sale prior tothe
sale itself and took no steps either to enjoin the sale of the property or, after
the sale was conplete, to redeemher property under |.R C. § 6337. Under such
circunstances, we fail to see any inequities. Mreover, we note that taxpayer
may still maintain her action against defendants Myoring and Rivas in state
court. If she is successful in that action and the state court voids the sale
of the property, the United States nay then once again have a lien on the
property. At that time, taxpayer may bring whatever actions she may have, if
any, under § 2410.



