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RHESA HAVKI NS BARKSDALE, Circuit Judge:

MIlitary Police having arrested Jason W Millin, a civilian,
after seeing himconmt acrinme at an open mlitary base, primarily
at issue is the legality of Mullin’s subsequent interrogation and
21-hour detention by the MIlitary Police prior to his being

released to | ocal police. W AFFIRM

l.
In April 1996, MIlitary Police were investigating a nunber of
break-in burglaries of vehicles at a parking |ot at Fort Hood,
Texas. Fort Hood is an open post; in general, persons can enter

freely wthout restrictions.



At 800 p.m on 2 April, Mlitary Policenen conducting
surveillance of the parking |lot observed Millin and a fenale
attenpting to break into an autonobile. The female was |ater
identified as Mullin's sister, Teresa Bronner, a private in the
United States Arny, who was stationed at Fort Hood but had an
apartnent in the adjoining city of Killeen, Texas.

When MIlitary Policenen approached Miullin, he fled. They
apprehended him shortly thereafter and took himto the Mlitary
Police station at Fort Hood.

Bronner, who remained in her vehicle as Millin fled, was
apprehended and taken to the MIlitary Police station; her vehicle
was i npounded. She was read her rights, requested an attorney, was
released to her unit, and was placed on barracks restriction.

At the station, Miullin told the Mlitary Police that he was
“Jason J. Boe”, age 16 and honel ess. Wen Sergeant Hatfield, who
was investigating the burglaries, arrived, he told Miullin that he
was amlitary police investigator; displayed his credentials; and,
prior to questioning Miullin, advised himof his rights, using the
section for civilian suspects on the mlitary’'s rights warning
form Millin responded that he understood those rights and did not

request a | awyer.



Sergeant Hatfield talked to Mullin about the incident that
eveni ng, other break-ins, and the m suse of a bank debit card taken
during one of them When the card m suse occurred, the bank
automatic teller machine photographed the perpetrator. Sergeant
Hatfield showed the photograph to Miullin, noting that the person
pi ctured was dressed identically to Mullin.

Because Mullin clainmed to be 16, Sergeant Hatfield contacted
the Texas Child Protective Services Agency; it refused to assist
because the Mlitary Police could not establish Mullin's identity
or age. Sergeant Hatfield contacted the Bell County Juvenile
Detention Center; it refused custody. And, the Sergeant contacted
the local police (Killeen, Texas), knowng that they were
investigating the debit card m suse; the police declined custody.

At 12:30 a.m on 3 April, approximately four hours after his
arrest, Millin gave a witten statenment (still wusing the nane
“Jason Boe”), stating that he had broken into two vehicles,
i ncluding the one witnessed by the Mlitary Police; that he took
the debit card fromthe first of the two vehicles; that a different
femal e had helped in the first burglary; that Bronner was unaware
of, and had nothing to do with, the other break-ins; that he did

not know her | ast name or address and had net her at a store.



When Sergeant Hatfield ended the interview after 12:30 a.m,
he instructed the watch manager that Mullin was a juvenile; that he
was to be placed in a detention cell with the door open at all
tinmes; and that he was to have the opportunity to rest while the
MIlitary Police continued their investigation. The open cell had
a restroom a sink, and a shower.

The Mlitary Police next searched Bronner’s i npounded vehi cl e.
They di scovered phot ographs of Mullin and Bronner, which indicated
that he had known her for nore than the cl ai ned 24-hour peri od.

Around 1:30-2:00 a.m, Sergeant Hatfield returned to the
station, had Millin escorted back to the interview room and
readvised him of his rights. When confronted with the newy
di scover ed phot ographs, Miullin stated that he had known Bronner for
two or three weeks; that she had been involved in the burglaries;
and that property stolen from the vehicles could be found in
Bronner’s apartnment. Millin continued to |lie about his identity
and age.

At 2:30 a.m, Sergeant Hatfield obtai ned Bronner’s consent to
search her apartnent in Killeen. There, the Mlitary Police found
itenms stolen in the burglaries and Mullin’s wallet, which provided

his true identity.



At approximately 6:30 a.m, follow ng the apartnent search,
Sergeant Hatfield again retrieved Mullin from the detention cel
and readvised him of his rights, using Millin s actual nane.
Mullin stated again that he understood his rights and did not
request an attorney. Millin gave his true identity and admtted
that he and his sister, Bronner, were involved in the burglaries.

Mullin gave a second witten statenent around 7:00 a.m,
admtting that: he worked with his sister on the vehicle break-ins;
they used the stolen debit card to obtain cash; they kept the
stolen property in Bronner’s apartnent; and he had lied in his
earlier witten statenent.

Finally having confirmed Mullin’s identity, Sergeant Hatfield
conducted a crimnal history check and di scovered that Miullin was
a convicted felon in California, on probation for assault with a
deadl y weapon. Sergeant Hatfield contacted California authorities
to discuss extradition; but, they advised that “the bond was not
hi gh enough for extradition”. Accordingly, Sergeant Hatfield
concluded that he <could not release Millin to California
authorities.

Later that norning, the MIlitary Police provided the debit

card evidence to the Killeen police. That afternoon, around 5:30



p.m, Millin was turned over to them pursuant to a Texas arrest
warrant for debit card m suse.

Following the state court charge, Millin was charged in
federal district court in Novenber 1996 wth the follow ng
m sdeneanor offenses within the jurisdiction of the United States
at Fort Hood: conspiracy with Bronner to conmt theft of personal
property, 18 U.S.C. § 371 (count 1); such theft fromvehicles, 18
US C 8 661 (counts 2, 3, 4, and 5); and knowi ngly entering Fort
Hood for the purpose of commtting such theft, 18 U S C § 1382
(count 6).

After seeking unsuccessfully to suppress evidence (including
the statenents at issue here), followed by a jury trial before a
magi strate judge, see 18 U.S.C. § 3401, Mullin was found guilty on
all six counts. He was sentenced to concurrent terns of ten nonths
i nprisonnment on counts 1 through 5, and to a consecutive term of
six nonths inprisonnent on count 6. The district court affirnmed.
Mul lin began serving his federal sentence in February 1999,
follow ng incarceration on his state sentence.

1.

Mullin does not challenge his conviction on count 5,

pertaining to the 2 April break-in observed by the Mlitary Police.

But, for the other five counts, he challenges his convictions,
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claimng that, on three alternative grounds, his statenents given
the Mlitary Police were inadm ssible: the Mlitary Police | acked
authority to detain and interrogate hinm the statenents were not
voluntary; and his arrest violated the Posse Comtatus Act.
A

Regarding the authority of the MIlitary Police to arrest,
detain, and question him Millin maintains that, on these facts,
MIlitary Police had only “citizen’s arrest” authority; and asserts
that, accordingly, after the MIlitary Police observed the break-in
and properly arrested him they should have surrendered himto
civil authorities immedi ately.

1

Acknow edgi ng that there is no express statutory authority for
the arrest at issue, the Government clains it can be inferred from
the trespass statute Miullin was convicted under on count 6, 18
US C § 1382, discussed infra. The Governnent’s contention is
| ess than hal f-hearted. W need not deci de whether, on the facts
before us, Mlitary Police had statutory authority to arrest
Mul lin; at the very least, they could nake a citizen’s arrest. As
noted, Mullin concedes this.

The Texas Code of Crimnal Procedure states:

A peace officer or any other person, nay,
W t hout a warrant, arrest an of fender when the
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offense is commtted in his presence or within

his view, if the offense is one classed as a

felony or as an offense against the public

peace.
TeEx. CooE CRM Pro. art. 14.01 (West 1979) (enphasis added).
Restated, although MIlitary Police are not designated peace
officers under Tex. Cooe CRIM Proc. art. 2.12, they can nake an
arrest when Texas |aw authorizes such an arrest by a “private
person”. See United States v. Johnson, 815 F.2d 309, 313 (5th Cr
1987) (discussing such authority concerning federal secret service
agents); United States v. Garcia, 676 F.2d 1086, 1093 n.22 (5th
Cr. 1982), vacated on other grounds, 462 U S. 1127 (1983) (“O
course, an enpl oyee of the Parks and Wl dlife Departnment may, |ike
any other private citizen, effect a citizen’s arrest. A private
citizen may arrest without warrant a person who has commtted a
felony or offense against the peace in the arresting person's
presence or within his or her view); Sanchez v. State, 582 S. W2d
813, 815 (Tex. Crim App. 1979) (federal border patrol agent could
arrest individual for public drunkenness when Texas | aw aut hori zes
such an arrest by a private citizen).

In this regard, counsel for Millin stated at oral argunent

that, because the Mlitary Police observed Mullin breaking into a

vehi cl e, they had probabl e cause to arrest him that the arrest was

proper; and that this is the reason why, as noted, he is not
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chal l enging his conviction for the observed break-in (count 5).
See Johnson, 815 F.2d at 313.
2.

I n support of his claimthat, follow ng his arrest, he should
have been turned over imediately to civil (state or federal)
authorities, and that, therefore, the MIlitary Police |acked the
authority to interrogate or further detain him Millin relies
primarily on Al exander v. United States, 390 F.2d 101 (5th Gr.
1968), which involved an investigation by postal inspectors of a
postal enpl oyee. The inspectors msled the enployee as to the
purpose of their investigation, extracted a confession, and then
told the enployee to report back to the office the foll ow ng day.
ld. at 107-08. Qur court held that the statenents were not
vol unt ary:

W are not reviewng the actions of one
specifically authorized to protect the public.
The 1inspectors’ chaneleonic tactics, i.e.,
arresting as federal officers and claimng
legality as state citizens, cannot vest them
wth nore rights than those granted by the
Texas statutes. These statutes are careful in
prescri bi ng saf eguards whi ch nust be respected
in a citizens’ arrest, and rigid conpliance
must be required when citizens detain others

for what nmay constitute even a putative
arrest.



Id. at 108-09. Millin asserts that this nmeans that detention and
interrogation by persons vested only wth <citizen' s arrest
authority (such as the Mlitary Police here) is inproper.

Rel ying on Kennedy v. United States, 585 F. Supp. 1119, 1123
(D.S.C 1984), the magi strate judge rejected this argunent, stating
that “the Mlitary police are | aw enforcenent officers who possess
the power to nmke arrest for violations of Federal |aw'. I n
affirmng, the district court relied instead on United States v.
Banks, 539 F.2d 14 (9th Gr.), cert. denied, 429 U S. 1024 (1976).

Kennedy was an acti on under the Federal Tort O ains Act (FTCA)
concerning an arrest by Mlitary Police. In addressing whether the
MIlitary Police were “persons with the power ‘to nake arrest for
vi ol ati ons of Federal Law ”, Kennedy, 585 F. Supp. at 1123 (quoti ng
28 U.S.C. 8 2680(h)), the court stated:

Mlitary police are |law enforcenent officers
who possess power to nmake arrest for

violations of Federal |aw While they
normal |y confine their activities to
enforcenent of mlitary law, they do possess
all powers that civilian |aw enforcenent

officers have, on mlitary property. See Arny
Regul ation 210-10 paras. 2-9; Arny Regul ation
600-40 para. 3.

But, neither of the cited Arny Regul ations stated that, on

mlitary property, Mlitary Police have the sane powers as civil
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| aw enforcenent officers. Along this line, Arny Regul ations are
not cited here by the Governnent.

Li kewi se, the precedent wused by the district court in
affirmng Mullin s convictions, Banks, is distinguishable because
“[t]he arrest [in Banks] followed a search, nade pursuant to a
warrant for the search of the room [in the barracks] and the
persons found there i ssued by the base conmmander”. Banks, 539 F. 2d
at 15. Additionally, an affidavit by an investigator provided the
probabl e cause for the search warrant. | d. Finally, the Ninth
Circuit relied upon the Air Force’s interpretation of the earlier-
referenced 18 U . S.C. 8§ 1382 (proscribes entering a mlitary base
for an unl awful purpose) as authorizing the detention of civilians
who conmmt crimes on mlitary bases. 1d. at 16 n.2. In the case
at hand, there was no warrant authorizing Millin s arrest; as
noted, no Arny Regulation interpreting 8 1382 in a conparable
manner has been identified; and, as al so noted, § 1382 does not, on
its face, authorize the arrest and detention of civilians.

This notwithstanding, the Mlitary Police acted legally in
questioning and otherwi se detaining Millin. Title 10 U S. C 8§
809(e) provides a framework for when nenbers of the mlitary may
make arrests. It states generally that arrests nmay be nade when an

order to arrest has been given and there is probable cause to
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arrest. See § 809(a)-(d). However, as noted by the Ninth Grcuit
i n Banks, 8 809(e) provides that “[n]Jothing in this article limts
the authority of persons authorized to apprehend offenders to
secure the custody of an alleged offender until proper authority
may be notified”.

Al exander, on which Mullin relies, is easily distinguishable.
There, although the postal inspectors were investigating a crineg,
they m sled Al exander as to the purpose of the investigation when
guestioning himand gai ning his consent to search. Al exander, 390
F.2d at 107.

The case at hand is quite different. The Mlitary Police
witnessed Mullin commtting a crine on mlitary property. He was
never m sl ed regardi ng the purpose of his detention or questioning.
Unli ke Al exander, where our court expressed concern regarding
“detention, interrogation, and trickery by every self-appointed
detective”, id. at 109, the Mlitary Police were not using
deception to investigate a crinme, but were questioning a subject
they had w tnessed commtting a crinme onthe mlitary base simlar

in nature to several other recent crines there.
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Qur court has affirnmed the legality of simlar arrests,
detentions, and interrogations.! |In Johnson, 815 F.2d at 311,
federal secret service agents arrested t he defendant in Texas based
on an outstanding California arrest warrant. “I mredi ately
followng the arrest, secret service agents took Johnson into
f eder al cust ody, searched him guestioned him about his
counterfeiting activities, and inventoried his car.” 1d. (enphasis
added) . Regar di ng Johnson’s challenge to the |awfulness of his
arrest, our court affirnmed, based on the fact that the agents acted
upon reasonable information that Johnson had a felony charge in

California, thus rendering the arrest a valid citizen' s arrest

1t is unclear whether Miullin challenges the introduction of
evi dence discovered in the searches performed by the Mlitary
Police (i.e., the search of Mullin when he was initially arrested,
and t he searches of Bronner’s vehicle and apartnent). At one point
in his brief, Millin states that the Mlitary Police “did not have

the authority to arrest, jail, question, and search [Millin]”.
However, he does not make any further argunents in his brief
specifically in regard to the evidence from the searches. o

course, argunents not briefed are deened wai ved. See, e.g., Hidden
OGaks Ltd. v. Gty of Austin, 138 F.3d 1036, 1045 (5th G r. 1998).

Further, we note that Texas courts have allowed the
introduction into evidence of itens seized as the result of a
awful citizen's arrest. See Burkett v. State, 760 S. W 2d 345, 346
(Tex. C. App. 1988) (affirmng trial court’s decision to adm't
evidence regarding itens found on defendant’s person follow ng
lawful citizen's arrest); Douglas v. State, 695 S.W2d 817, 820
(Tex. Ct. App. 1985) (sane). Al so, Texas Code of Crimnal
Procedure article 18.16 states that private citizens my seize
stolen property fromthe alleged offender if there is “reasonabl e
ground to suppose the property to be stolen”. Finally, the Fourth
Amendnent does not require the suppression of evidence taken
illegally by private citizens. Burdeau v. MDowell, 256 U. S. 465,
475 (1921); see also Burkett, 760 S.W2d at 346.

- 13-



under Texas law. 1d. at 313. See also United States v. Chapnan,
420 F. 2d 925, 926 (5th Cr. 1969) (arrest and seizure of evidence
by postal inspectors was valid Florida citizen’ s arrest because
they acted on “credible information”).

Moreover, Texas cases indicate that the actions of the
MIlitary Police did not exceed their citizen's arrest authority.
In Turner v. State, 901 S.W2d 767, 770 (Tx. Ct. App. 1995), “two
arnmed security guards conpelled all of the nmen to get out of the
vehicl e, took the gun fromthe gl ove box, patted the nen down for
ot her weapons, took their identification, questioned themfurther,
and called the sheriff's office”. (Enphasi s added.) Thi s
citizen's arrest was held lawful. 1d. at 771. See al so Dougl as v.
State, 695 S.W2d 817, 819 (Tex. Ct. App. 1985).

Therefore, the Mlitary Police acted reasonably and within the
bounds of Texas citizen's arrest authority.? Millin, for obvious

reasons, does not maintain that, after he was seen commtting a

2Al exander may inply that suppression is proper where state
of ficers exceed their authority under state |aw, even though they
did not otherw se violate the Fourth Arendnent, as where an arrest
is made on probabl e cause but without a warrant required by state
law. In this respect, Al exander relies on United States v. D Re,
322 U. S. 581 (1948). See Al exander, 390 F.2d at 105-07. However,
we have held that DI Re was superceded by subsequent Suprenme Court
decisions. See United States v. Wl ker, 960 F2d 409, 415-16 (5th
Cr. 1992). Consequently, such an inplication from Al exander is
likely no longer appropriate. In any event, we need not address
that question, because, as stated, the MIlitary Police did not
exceed their Texas citizen' s arrest authority.
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crime, the Mlitary Police should have sinply escorted himoff the
post and released him |Instead, he contends that they shoul d have
released him imediately to federal or state civil authorities.
But, how could they do that without at |east knowing his identity
and age? He lied imedi ately about that. And, his lie that he was
a juvenile delayed the necessary interrogation process and his
ultimate release to civil authorities.

On these facts, the Mlitary Police acted reasonably and
| awful |'y: they saw Mullin commt a crine on mlitary property;
they were conducting an on-going investigation of such crines; a
sol di er (Bronner) was al so i nvolved in the observed crine; attenpts
were made early on to release Mullin to civil authorities; and
Mullin"s lies greatly delayed that release. In short, the
detention and interrogation were |awful.

B

In the alternative, Miullin maintains that his statements to
the Mlitary Police were not voluntary, because they deceived him
into thinking they were |law enforcenent officers with authority
over him and because he was held for 21 hours, during which the
Mlitary Police are clained to have yelled at, and cursed, him

These contentions are totally w thout nerit.
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The Governnent has the burden of proving, by a preponderance
of the evidence, that a defendant voluntarily waived his rights and
that his statenents were made voluntarily. United States wv.
Restrepo, 994 F.2d 173, 183 (5th Cr. 1993). A confession is
voluntary if it is the product of the defendant’s free and rati onal
choice; it is voluntary in the absence of official overreaching,
ei ther by direct coercion or subtle psychol ogi cal persuasion. |d.
Whet her a confession is voluntary is determ ned by considering the
“totality of the circunstances”. 1d. In reviewing a ruling on a
motion to suppress a confession, we give credence to the
credibility choices and fact finding by the district court unless
they are clearly erroneous; the ultimate i ssue of voluntariness is
a |l egal question reviewed de novo. |d.

The magistrate judge held that Millin “knowingly and
voluntarily” waived his rights to remain silent and to have an
attorney; and that Millin's confession was not coerced. The
district court affirnmed.

1

At the suppression hearing, Mlitary Police testified that
t hey questioned Miul li n about the observed 2 April vehicl e break-in,
ot her such break-ins on the base, and the debit card m suse that

had been reported; and that they confronted himw th a phot ograph
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taken at a bank automatic teller machi ne show ng a person dressed
identically to Mullin.

Sergeant Hatfield identified hinself to Mullin as a mlitary
police investigator; displayed his credentials to Millin; and,
prior to any questioning, informed Mullin of his rights. Millin
responded that he understood his rights and did not request an
attorney.

Believing that Millin was a juvenile, Sergeant Hatfield
contacted several state authorities to take custody of Millin, but
these attenpts were initially unsuccessful. After his first
interview and partial confession, Miullin was allowed to rest in an
open cell. After further investigation revealed Millin's true
identity, he was once again infornmed of his rights. Again, Millin
stated that he understood his rights and he did not request an
attorney. At this point (early norning of 3 April), Miullin nade a
full confession. After being turned over to the Killeen police
|ater that day, Miullin was taken before a state nagistrate for a
bond heari ng.

Qur having concluded that the Mlitary Police had the
authority to interrogate Miullin, his assertion that they deceived
himinto thinking they had such authority is neritless. Further,

the evidence adduced at the suppression hearing does not support
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Mullin s allegation that oppressive circunstances coerced a
conf essi on.
2.
In addition, Mullin s 21-hour detention does not render his

confession involuntary.

a.
The 21- hour del ay does not, per se, render Mullin’s confession
i nvol untary or inadm ssible. See, e.g., County of Riverside v.
McLaughlin, 500 U S. 44, 56-57 (1991) (probable cause hearing
within 48 hours of arrest is presunptively reasonable); Wst v.
Johnson, 92 F. 3d 1385, 1404 (5th Cr. 1996), cert. denied, 520 U S
1242 (1997) (confession taken 30 hours after arrest was vol untary);
Neunul l er v. State, 953 S.W2d 502, 512 (Tex. C. App. 1997) (“Even
an unreasonabl e delay in bringing an accused before a magi strate,
of which we have no evidence here, will only render a confession
i nadm ssi bl e upon a showi ng of sonme causal connection between the
del ay and the making of the confession”).
b.
“[Where there is no evidence to support a finding that the
del ay was for the purpose of obtaining a confession, there is no

evidence that the delay had a coercive effect on the confession,
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there i s no causal connection between the del ay and t he conf essi on,
and the confession was otherwise voluntarily given ... the
def endant has not shown prejudice by the delay.” United States v.
Perez-Bustamante, 963 F.2d 48, 53 (5th Cr. 1992) (quoting United
States v. Bustamante-Saenz, 894 F.2d 114, 120 (5th Gr. 1990)).

There is no evidence that the MIlitary Police delayed turning
Mul Il in over to civil authorities for the purpose of extracting a
confession, or that the delay caused him to confess. To the
contrary, the delay was caused by Miullin's lies to the Mlitary
Police, especially that he was a honeless juvenile naned “Boe”.
Accordingly, the Governnent net its burden of establishing that
Mul lin”s confession was voluntary. Restepo, 994 F.2d at 183.

C.

Alternatively, Millin asserts that his statenents are not
adm ssi bl e because the investigation by Mlitary Police of a state
aw matter — debit card m suse outside Fort Hood — violated the
Posse Comitatus Act, 18 U. S.C. § 1385:

Whoever, except in cases and under
circunstances expressly authorized by the
Constitution or Act of Congress, wilfully uses
any part of the Arny or Ailr Force as a posse
comtatus or otherwise to execute the |aws

shall be fined not nore than $10,000 or
i nprisoned not nore than two years, or both.
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The Act is designed to restrict mlitary involvenent in civilian
| aw enforcenent. See United States v. Hartley, 796 F.2d 112, 114
(5th Cr. 1986); see also generally Roger Bl ake Hohnsbeen, Note,
Fourth Amendnent and Posse Comtatus Act Restrictions on Mlitary
| nvol venrent in Cvil Law Enforcenent, 54 Geo. WAsH. L. Rev. 404
(1986).

W need not address whether the Act was viol ated. “[ E] ven
where a viol ation of the Posse Comtatus Act is found or suspected,
courts have generally found that creation or application of an
exclusionary rule is not warranted.” Hartley, 796 F.2d at 115
(citing United States v. Wl ffs, 594 F.2d 77 (5th Cr. 1979)). 1In
Wl ffs, 594 F.2d at 85, our court pretermtted addressi ng whet her
there was a violation of the Act in a case involving the use of
Armmy personnel in a narcotics investigation:

We need not decide that conplex and difficult

i ssue because, assum ng w thout deciding that

there was a violation, application of an

exclusionary rule is not warranted. If this

Court should be confronted in the future with

W despread and repeated violations of the

[ Act] an exclusionary rule can be fashi oned at

that tine.
ld. (citing United States v. Walden, 490 F.2d 372 (4th G r. 1974)
and State v. Danko, 548 P.2d 819 (Kan. 1976)). See also Hartl ey,

796 F.2d at 115 (noting that other courts have also found that

exclusionary rule is not warranted for violations of the Act);
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Maj or Savi ano, The Exclusionary Rule’s Applicability to Violations
of the Posse Comtatus Act, 1995-JUL ARwW LAw 61, 62-64 (1995)
(sane).

The circunmstances presented in Miullin s case — gathering by
MIlitary Police of limted information concerning debit card m suse
related to one of the on-base break-ins — provides no basis to
warrant the creation or application of an exclusionary rule. See
Hartley, 796 F.2d at 115. Accordingly, Millin’s claimunder the
Posse Comtatus Act fails.

L1l
For the foregoing reasons, the judgnent is

AFF| RMED.
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