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Bef ore H G3 NBOTHAM BENAVIDES, and DENNI'S, G rcuit Judges.
DENNI'S, G rcuit Judge:

The plaintiffs, fifty resident aliens, brought this suit for
mandanus, declaratory, and injunctive relief in the district court
seeking to conpel the Attorney General of the United States
(“Attorney Ceneral”) and the Immgration & Naturalization Service
(“INS") to <consider their applications for suspension of
deportation under a nowrepeal ed provision of the Immgration and
Nat ural i zation Act (“INA’) rather than the nore onerous criteria
for cancellation of renoval inposed by the Illegal Immgration
Ref ormand | nm grant Responsibility Act of 1996 (“II RIRA"), Pub. L.
No. 104-208, 110 Stat. 3009 (Sept. 30, 1996).

The district court dism ssed the conplaint under Federal Rule
of Gvil Procedure 12(b)(6) because the plaintiffs failed to state
a clai mupon which relief could be granted. As the district court
pointed out, Il RIRA continues INA s requirenent that an alien nust
be adj udged renovable (fornerly “deportable”) before he may apply
for cancellation (fornmerly “suspension”) of renoval (fornerly
“deportation”). IIRIRA also maintains the Attorney General’s
executive discretion to decide when to conmmence proceedings,
adj udi cate cases, and execute renoval orders, which was fornerly
establi shed by conparable provisions of INA  Thus, the district
court was correct that, in the absence of these prerequisites, the
plaintiffs failed to state a claimto have the court require the
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Attorney Ceneral to allow the filing or consideration of the
plaintiffs’ applications to suspend deportation.

There is, however, a nore fundanental reason that the
plaintiffs’ cause cannot be heard — the federal courts’ |ack of
subject matter jurisdiction. The exclusive jurisdiction provision
of IRIRA, 8 U.S.C. 8§ 1252(g), applies retroactively to deprive
courts of jurisdiction to hear any cause by or on behalf of any
alien arising fromthe decision or action by the Attorney General
to comence proceedings, adjudicate cases, or execute renoval
orders, subject to exceptions not applicable in the present case.

The Congressional aimof 8 1252(g) is to protect fromjudici al
intervention the Attorney General’s | ong-established discretionto
deci de whether and when to prosecute or adjudicate renoval
proceedings or to execute renoval orders. If successful, the
plaintiffs’ suit would substitute a court order for the Attorney
Ceneral's decisionto initiate and adjudge renoval s and require her
by judicial fiat to consider the plaintiffs’ applications for
deportation wunder the fornmer rather than the current |ega
standards. Consequently, the plaintiffs’ suit nust be dism ssed
because 8§ 1252(g) protects fromjudicial intervention the Attorney
Ceneral ' s exerci se of her executive discretion whether to prosecute
and adjudicate renoval <cases by depriving the courts of
jurisdiction to hear such Ilitigation or any cause arising
therefrom Accordingly, we vacate the district court’s judgnent
and dismss the plaintiffs’ conplaint for |lack of subject matter
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jurisdiction.
|. FACTUAL AND PROCEDURAL BACKGROUND

The plaintiffs in this case are fifty illegal aliens who have
resided in the United States for at | east seven years. Beginning
in June 1996, the plaintiffs, only one of whom currently is in
deportation proceedi ngs, submtted applications to the INS to be
decl ared deportable and to have their deportations suspended under
the less exacting pre-IIRIRA provisions of INA <codified at 8
US C 8§ 1254. In March 1997, before IIRIRA's effective date of
April 1, 1997, defendant Luis Garcia, the INS district director,
all egedly sel ected at random 20 aliens, other than the plaintiffs,
for adjudi cation as deportabl e and for consi deration of deportation
suspensi ons. According to the plaintiffs, Assistant Director
Garcia took the position that, because of |ack of personnel, no
nmore than 20 such cases could be handled without interfering with
the INS's first priority of deporting alien drug of fenders.

In enacting |IIRRA Congress repealed the suspension of
deportation relief contained in 8 244 of INA 8 US. C § 1254
(1982), replacing it wth a new 8§ 240A, 8 U.S.C. § 1229b (Supp. |11
1997), entitled “Cancell ation of Renoval; Adjustnent of Status.”
See || RIRA §8§ 304, 308(b)(7), 110 Stat. 3009-587, 3009-614 (1996).
Both the suspension of deportation relief afforded under now
repeal ed § 244, and the new cancellation of renoval provisions in

8 240A, enable statutorily eligible applicants who have been



adj udged deportable (or renovable) to apply for discretionary
suspension (or cancellation) of deportation (or renoval) and for
adj ustnent of the alien’s status to that of being lawfully admtted
for permanent residence.

Before IIRIRA's enactnent, 8 244 of INA permtted aliens with
seven years of residency to apply for suspensi on of deportation due
to extrene hardship to the alien or a close famly nenber.?
Section 240A of IIRIRA requires that, to successfully apply for

suspensi on or cancellation of deportation, an alien nmust have ten

1 Section 244 provided in pertinent part:
Suspensi on of deportation
(a) Adjustnment of status for pernmanent
resi dence; contents
As hereinafter prescribed in this section, the
Attorney Ceneral may, in his discretion,
suspend deportation and adjust the status to
that of an alien lawfully admtted for
per manent residence, in the case of an alien
(other than an alien described in section
1251(a)(4)(D) of this title) who applies to
the Attorney General for suspension of
deportation and --

(1) is deportable under any |aw of the
United States except the provisions specified
i n paragraph (2) of this subsection; has been
physically present in the United States for a
conti nuous period of not | ess than seven years
imedi ately preceding the date of such
application, and proves that during all of
such period he was and is a person of good
moral character; and is a person whose
deportation would, in the opinion of the
Attorney General, result in extrenme hardship
to the alien or to his spouse, parent, or
child, who is a citizen of the United States
or an alien lawfully admtted for pernmanent
resi dence.

8 U S.C 8 1254(a)(1) (1988) (repeal ed 1996).
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years of residency and show exceptional and extrenely unusua
hardship to the alien’s spouse, parent, or child, whois a citizen
of the United States or an alien lawfully admtted for permanent
residence.? 8 U.S.C. § 1229b. The new cancellation of renova
provi sions becane effective 180 days after the date of the
enactnent of the IIRIRA i.e., April 1, 1997. See IIRIRA 8 309(a),
110 Stat. 3009-625 (1996); INSv. Yang, 519 U.S. 26, 29 n.1 (1996).

On March 31, 1997, one day before the general effective date
of IIRIRA, the plaintiffs filed suit in district court seeking
mandanus, declaratory, and injunctive relief conpelling the

defendants to adjudicate their applications for suspension of

2 Section 240A provides in pertinent part:
Cancel | ati on of renoval ; adjustnent of status.

(b) Cancell ation of renoval and adj ustnent of
status for certain nonpernmanent residents
(1) I'n general

The Attorney General may cancel renova
in the case of an alien who is inadm ssible or
deportable fromthe United States if the alien

(A) has been physically present in the
United States for a continuous period of not
| ess than 10 years immediately preceding the
date of such application;

(B) has been a person of good noral
character during such period;

(© has not been convicted of an offense
under section 1182(a)(2), 1227(a)(2), or
1227(a)(3) of this title; and

(D) establishes that renoval would result
i n exceptional and extrenely unusual hardship
to the alien’s spouse, parent, or child, who
is acitizen of the United States or an alien
lawful ly admtted for pernmanent residence.

8 U S.C 8§ 1229b (Supp. 111 1997).
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deportation under the nore lenient, pre-IIR RA provisions of |INA
In their conplaint, the plaintiffs contend that they are eligible
for suspension of deportation under the pre-I1RIRA provisions of
I NA; that, despite this eligibility, the INS has refused to
“process” their suspension applications; and that Il R RA “takes
away their eligibility of present rights under Sec. 244(a) INA "3

The defendants filed a Rule 12(b)(1) and 12(b)(6) notion to
dismss for |ack of subject matter jurisdiction and for failure to
state a clai mupon which relief may be granted. The district court
did not reach the defendants’ jurisdictional chall enge, concl uding
that the plaintiffs stated no cause of action because illega
aliens are not entitled to apply for suspension of deportation
under either 8 244 of I NA or 8 240A of |1 RI RA unl ess they have been
found to be deportable by an imm gration judge. Alvidres-Reyes v.
Reno, 981 F. Supp. 1008, 1010 (WD. Tex. 1997). The district court
al so concluded that it |acked the power to conpel the INS or the
Attorney Ceneral to initiate deportation or renoval proceedings
agai nst any of the plaintiffs because mandanus is not available to

conpel the discretionary acts of executive officials. 1d. at 1012.

3 The plaintiffs also alleged that the INS's refusal to
consider their applications for suspension of deportation is
discrimnatory, arbitrary, malicious, and viol ative of due process
and equal protection of the |aws. Thereafter, the plaintiffs
anended their conplaint to allege a class action, and to allege
that, after the filing of the conplaint, one of the plaintiffs,
Rosana Diaz, was arrested by the INS, which “now seeks to deport
her.”



According to the district court, the Attorney General, who is
responsi bl e for enforcing the deportation | aws through the INS, has
conplete discretionininitiating deportation proceedings. 1d. at
1012-13 (citing Johns v. Departnent of Justice, 653 F.2d 884, 889
(5th Gr. 1981)). Concluding that the plaintiffs were not entitled
as a matter of law to the relief sought, the district court
dism ssed the action for failure to state a claim This appea
ensued.
1. DI SCUSSI ON

In dismssing the conplaint for failure to state a claimon
which relief can be granted, the district court declined to
consi der the defendants’ jurisdictional argunents. A federal court
of appeals has a duty toinquire into the basis of its jurisdiction
and of the jurisdiction of the district court. New York Life Ins.
Co. v. Deshotel, 142 F.3d 873, 883 (5th Cr. 1998).

During the pendency of this appeal, the Suprene Court in Reno
v. Anerican-Arab Anti-Di scrimnation Commttee, 119 S. C. 936
(1999), held that IIRIRA 8§ 1252 deprives the federal courts of
jurisdiction of a suit by resident aliens against the Attorney
Ceneral seeking to prevent the initiation of deportation
proceedi ngs agai nst them although the aliens’ suit was filed in
1987, and had been pendi ng al nost a decade before the enactnent of
ITRIRA in 1996. In that case, the INS, a division of the

Departnent of Justice, instituted deportation proceedi nhgs agai nst



eight resident aliens, charging them with being aliens who had
advocated world communi sm under the nowrepeal ed McCarran-Walter
Act, see 8 U S.C. 88 1251 (a)(6)(D), (Q(v), and (H (1982); and
charging six of them who were only tenporary residents, wth
routine status violations such as overstaying a visa and failure to
mai ntai n student status, 8 U . S.C. 8§ 1251(a)(2) and (a)(9) (1988).
Anmerican-Arab, 119 S. . at 938-39. The aliens responded with
their own suit seeking declaratory and injunctive relief against
the Attorney Ceneral, the INS, and various inmmgration officials.
ld. at 939. The aliens alleged, inter alia, that they were being
subjected to selective enforcenent of the immgration laws in
violation of their First and Fifth Anendnent rights because they
bel onged to the Popul ar Front for the Liberation of Pal estine. 1d.
The aliens’ suit nade four trips through the California federal
district court and the Ninth Crcuit. 1d. The Attorney Ceneral’s
| ast appeal was pendi ng when Congress passed ||l R RA which, inter
alia, repealed the old judicial-reviewschene set forthin8 U S. C
8§ 1105a and established a new (and significantly nore restrictive)
one in 8 US C § 1252. Id. at 940. After the Ninth Crcuit
affirmed the existence of jurisdiction under § 1252 and the
district court’s injunctions agai nst the Attorney General, 119 F. 3d
1367 (9th Gr. 1997), the Suprene Court granted certiorari, 118 S.
Ct. 2059 (1998).

The Suprenme Court in Reno v. Anerican-Arab Anti-Di scrimnation



Comm ttee vacated the judgnment of the Ninth Crcuit and remanded
wWth instructions for it to vacate the judgnent of the district
court “[b]ecause 8 U.S.C. § 1252(g) deprives the federal courts of
jurisdiction over [the aliens-]respondents’ clains[.]” Anerican-
Arab, 119 S. . at 947. Section 1252(g) provides:

(g) Exclusive Jurisdiction

Except as provided in this section and
notw t hst andi ng any ot her provision of |aw, no
court shall have jurisdiction to hear any
cause or claim by or on behalf of any alien
arising from the decision or action by the
Attorney GCeneral to comence proceedings,
adj udi cate cases, or execute renoval orders
agai nst any alien under this Act.

8 US. C 8§ 1252(g) (Supp. Il 1997).% The Court stated that 8§
1252(g) does not cover “the universe of deportation clains” but
applies only to “three discrete actions that the Attorney General
may take: her ‘decision or action’ to ‘commence proceedings,
adj udi cat e cases, or execute renpval orders.’” Anerican-Arab, 119
S. . at 943. The Court expl ai ned:

There was good reason for Congress to
focus special attention upon, and nake speci al
provision for, judicial reviewof the Attorney
Ceneral’s discrete acts of “comenc|[ing]
pr oceedi ngs, adj udi cat [ i ng] cases, [ and]
execut[ing] renoval orders” — which represent
the initiation or prosecution of various
stages in the deportation process. At each
stage the Executive has discretion to abandon
the endeavor, and at the tinme IIRIRA was

4 Section 1252(g) applies “without limtation to clains
arising fromall past, pending, or future exclusion, deportation,
or renoval proceedings.” |IRRA Pub. L. No. 104-208, 8§ 306(c)(1),
110 Stat. 3009, 3009-612 (1996).
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enacted the INS had been engaging in a regul ar
practice (which had cone to be known as
“deferred action”) of exer ci si ng t hat
di scretion for humanitarian reasons or sinply
for its own convenience. . . . Section
1252(qg) seens clearly designed to give sone
neasure of protection to “no deferred action”

deci si ons and siml ar di screti onary
determinations, providing that if they are
reviewable at all, they at least will not be

made t he bases for separate rounds of judicial
intervention outside the streanlined process
t hat Congr ess has desi gned.

|d. at 943-44. (enphasis added) (other alterations in original)
(internal citations and footnote omtted). According to the Court,
“Section 1252(g) was directed against a particular evil: attenpts
to i npose judicial constraints upon prosecutorial discretion.” Id.

at 944 n.9. The Suprene Court further said that “protecting the

Executive’s discretion fromthe courts . . . can fairly be said to
be the thene of the [IIRIRA] . . . . It is entirely understandable
why Congress would want . . . the discretion-protecting

provi sion of § 1252(g) applied even to pendi ng cases: because that
provision is specifically directed at the deconstruction
fragnent ati on, and hence prol ongati on of renoval proceedings.” |Id.
at 945. (exanples omtted).

Accordi ngly, the Court concluded that “[the aliens’] chal |l enge
to the Attorney GCeneral’s decision to ‘commence proceedings’
against themfalls squarely within 8§ 1252(g) —- indeed . . . the
| anguage seens to have been crafted with such a chall enge precisely

in mnd -— and nothing elsewhere in 8 1252 provides for
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jurisdiction.” Id. Cf. 8 1252(a)(1) (review of final orders); 8§
1252(e)(2) (limted habeas review for excluded aliens); 8§
1252(e)(3)(A) (limted review of statutes and regulations
pertaining to the exclusion of aliens).

In the present case, the plaintiffs-aliens, in effect,
chal l enge the Attorney General’s refusal to initiate proceedings,
adj udi cate them deportable, and consider their applications for
suspensi on of deportation. Plaintiffs do not explicitly pray for
the court to order the Attorney General to initiate proceedi ngs or
adjudicate their deportability. | f successful , however,
plaintiffs’ suit would conpel the Attorney General to do so in
order to consider their applications for suspensi on  of

deportation.® Thus, the plaintiffs’ suit necessarily calls for

5> The district court concluded that because the plaintiffs had
not been nade subject to a deportation proceeding and found
deportable by an imm gration judge, they were ineligible to apply
for suspension of deportation relief under pre-I1IRIRA § 1254(a)(1).
Al vi dres- Reyes, 981 F. Supp. at 1010.

W agree with the district court that the decision on
suspensi on of deportation (now terned “cancellation of renoval”)
must be made in a pendi ng deportation proceeding.

The current regul ati ons gover ni ng appl i cations for
cancel l ation of renoval provide that “[a]n application for the
exercise of discretion under Section 240A of the Act shall be

submtted . . . to the Immagration Court having adm nistrative
control over the Record of Proceeding of the underlying renpva
proceedi ng under section 240 of the Act.” 8 C.F.R § 240.20(a)

(1999) (enphasis added). Furthernore, these regul ations provide
that the “application may be filed only with the Immgration Court
after jurisdiction has vested pursuant to 8 3.14 of this chapter.”
8 CF.R 8 240.20(b) (1999) (enphasis added). “Jurisdiction vests,
and proceedings before an Inmmgration Judge commence, when a
charging docunent is filed with the Immgration Court by the
Service [INS].” 8 CF.R 8 3.14(a) (1999).
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judicial interventionto reverse the Attorney General’s exercise of
her discretion to not commence proceedi ngs agai nst the plaintiffs
and to not adjudicate their deportations, which necessarily was
included within her refusal to entertain their applications for
suspensi on of deportations.

We concl ude fromthe Suprene Court’s discussion in American-
Arab, and the authorities cited and quoted therein, that the
Attorney GCeneral’s executive discretion to decide or act to
comence proceedi ngs always has been considered inherently to
include the ability to choose not to do so. O herwi se, the
Attorney General would have no power of free decision or |atitude
of choice with respect to the commencenent or deferral of renova
proceedings. As was noted in Anerican-Arab, “at the tine Il R RA
was enacted the I NS had been engaging in a regular practice (which
had cone to be known as ‘deferred action’) of exercising that
discretion for humanitarian reasons or sinply for its own
conveni ence.” Anmerican-Arab, 119 S. C. at 943. “‘[T]he INS may
declinetoinstitute proceedi ngs, term nate proceedi ngs, or decline

to execute a final order of deportation.”” |Id. at 944 (quoting 6

Thus, pursuant to these regul ati ons, which have the force and
effect of law, an application for discretionary cancellation of
renmoval may be filed only after an Inm gration Court is vested with
jurisdiction over a renoval proceeding by the filing of a charging
docunent by the [|NS. In this case, with the exception of one
plaintiff, the INS has not filed a charging docunent. Therefore,
those plaintiffs agai nst whom no chargi ng docunent has been filed
may not apply to the Immgration Court for cancell ation of renoval.
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CHARLES GGORDON ET AL., | MM GRATI ON LAWAND PROCEDURE 8§ 72.03[2][h] (1998)).
““TlIln each such instance, the determnation to wthhold or
termnate deportation is confined to adm nistrative discretion
T Id. (quoting 6 GOoRDON ET AL., supra 8§ 72.03[2][a]).
Consequently, judicial intervention in cases in which the Attorney
Ceneral has exercised her discretion not to conmence proceedi ngs or
adjudicate <cases wuld interfere wth her di scretionary
determ nations and lead to the deconstruction, fragnentation, and
hence prolongation of renoval proceedings at which the Suprene
Court concluded that 8 1252(g) is directed. See id. at 945.
I11. CONCLUSI ON
For the foregoi ng reasons, we conclude that the federal courts
lack jurisdiction to hear the plaintiffs-aliens’ challenge to the
Attorney General’s decision to decline to commence proceedi ngs or
to adjudicate deportations, or to hear the plaintiffs’ claimfor
suspension of their deportations which concomtantly arises
t herefrom All of these causes and clains fall wthin the
di scretion-protecting provisions of 8§ 1252(g), which apply
retroactively even to pending cases. Therefore, we vacate the
judgnent of the district court and dismss this suit for |ack of

jurisdiction.

VACATED AND DI SM SSED FOR LACK OF SUBJECT MATTER JURI SDI CT1 ON
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