IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50842

In The Matter OF: WLLIAML MLLER

Debt or,
WLLIAML MLLER
Appel | ant,
vVer sus
J. D. ABRAMS | NCORPORATED
Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

Sept enber 24, 1998
Before REYNALDO G GARZA, H GG NBOTHAM and EMLIO M GARZA,
Circuit Judges.
H G3 NBOTHAM Circuit Judge:

MIler appeals the district court’s order holding that the
state court judgnent debt MIller owes J.D. Abrans, Inc., is
nondi schar geabl e i n bankruptcy. WMre specifically, MIller contests
the district court’s conclusion that he is precluded under the
doctrine of collateral estoppel fromtrying in the bankruptcy court

the issue necessary to decide the dischargeability question. W



conclude that neither the state court jury nor the state trial
judge in entering judgnent on the verdict decided MIller’s intent
in msappropriating or msusing Abrans’s proprietary information.
W REVERSE the district court’s judgnent and REMAND for further

pr oceedi ngs.

I

Abrams, a successful Texas highway and road contractor,
enpl oyed M1l er fromJune 1985 until February 28, 1994, when M| er
left his position as vice president and director at Abrans to
becone manager and chief operations officer of Belfour Beatty,
Inc.’ s highway division. In his position at Abranms, MIller was
privy to proprietary information and trade secrets regardi ng such
matters as managenent policies, custoner |lists, pricing and bi ddi ng
strategies, and profit margins and cost projections on specific
projects. Belfour, wanting to start a conpeti ng hi ghway di vi si on,
started recruiting MIler. During a series of neetings concerning
his prospective enploynent, MIIer di scl osed confidenti al
information and trade secrets of Abrans to Bel four agents. Based
on the information MIller divulged and his twenty years of
experience in the road construction industry, Belfour offered
MIler the COO position. O her enpl oyees of Abrans acconpani ed
MIller in his nove to Belfour.

On April 18, 1994, Abrans filed suit in Texas state court
against MIller and Belfour. The case was tried to a jury in
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Novenber 1995. The jury found that MIller msappropriated
proprietary information or m sused trade secrets and awar ded Abr ans
damages of $1 million. The jury also decided that M|l er had not
breached any fiduciary duties owed Abrans and t hat punitive damages
were not appropriate, since MIller did not act with “nalice
mean[ing] ill wll, evil notive, or flagrant disregard for the
rights of others.”

MIller filed a voluntary Chapter 7 bankruptcy petition seeking
protection from the state court judgnent. Abrans instigated an
adversary proceeding to obtain a determ nation that the state court
j udgment was a nondi schargeabl e debt under 11 U.S.C. 88 523(a)(4)
and 523(a)(6). Based on the doctrine of collateral estoppel, the
bankruptcy court granted summary judgnent in favor of Abrans. The
state court judgnent, it found, was nondischargeable under 8§
523(a)(4) since msappropriation of proprietary information was
| arceny per se. The bankruptcy court, however, declined to rest
its summary judgnent on 8 523(a)(6), because the court believed
that the state court jury had not decided whether MIler had

inflicted a “wllful and malicious injury,” the requirenent for
nondi schargeability under that section. MIler and Abranms both
appeal ed.

The district court affirmed the judgnent that the state court
j udgnent was nondi schargeabl e based on principles of collatera
est oppel . The district court, after analyzing the 8 523(a)(6)

i ssue, stated that “[t]he bankruptcy judge was correct in finding
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that the judgnent debt was nondi schargeabl e on behalf of MIIler by
col |l ateral estoppel.” As we expl ai ned, the bankruptcy judge did not
rest its grant of summary judgnment upon 8§ 523(a)(6). Fromcontext,
though, it is clear that the district court found that the debt was
al so nondi schar geabl e under 8§ 523(a)(4). In doing so, the district
court pointedtothe jury’'s finding that M|l er had m sappropri ated
proprietary information or msused trade secrets for his own
advantage to the detrinent of Abrans. The district court believed
that this finding conclusively determned that MIler had inflicted
a “wllful and malicious injury” on Abranms for purposes of 8§
523(a) (6).

The district court also stated that “[t] he bankruptcy judge
was further correct in failing to find the nondi schargeability of
t he judgnent debt pursuant to 11 U. S.C. § 523(a)(4) and was correct
inoverruling all of the contentions with the appellant Mller with
regard to his contentions on finding the judgnent debt
di schar geabl e based upon col | ateral estoppel.” The efforts to parse
the | anguage of the district court aside, it is clear that the
judgnent entered by the district court found the state court
judgnent to be a nondi schargeabl e debt.

We have jurisdiction under 28 U S. C. § 158(d).

|1
We review sunmary judgnment rulings de novo applying the sane

standards as did the | ower courts. See In re Hudson, 107 F. 3d 355,
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356 (5th Gr. 1997). W also review de novo a “‘court’s decision

to give full faith and credit to [a] state court judgnent.’” In re

Garner, 56 F.3d 677, 679 (5th Gr. 1995) (quoting Sanders v. Cty

of Brady, 936 F.2d 212, 217 (5th Gr.), cert. denied, 502 U S. 1013

(1991)).
Since the judgnent against MIller was rendered by a Texas
state court, this court nust apply Texas rules of preclusion. See

28 U.S.C. 8 1738 (full faith and credit statute); Matsushita El ec.

I ndus. Co. v. Epstein, 516 U S. 367, 373 (1996); In re Grner, 56

F.3d at 679. “Under Texas law, «collateral estoppel ‘bars
relitgation of any ultimate issue of fact actually litigated and
essential to the judgnent in a prior suit, regardless of whether

the second suit is based upon the sane cause of action. In re

Garner, 56 F.3d at 679 (quoting Bonniwell v. Beech Aircraft Corp.

663 S.W2d 816, 818 (Tex. 1984)).

Further, Texas |aw requires that:

A party seeking to invoke the doctrine of
coll ateral estoppel nust establish (1) the
facts sought to be litigated in the second
action were fully and fairly litigated in the
prior action; (2) those facts were essentia
to the judgnent in the first action; and (3)
the parties were cast as adversaries in the
first action.

ld. at 680 (quoting Bonniwell, 663 S.W2d at 818). MIller and
Abranms agree that requirenent (3) is net, but disagree on the
degree to which the issue of MIler’s intent was litigated in and

essential to the state court action.



The scope of the coll ateral estoppel doctrine is circunscribed

by the particularized findings of the jury. See Marine Shal e

Processors, Inc. v. EPA 81 F.3d 1371, 1379 (5th Gr. 1996)

(Hi gginbotham J.). 1In this case, the jury specifically answered
inthe affirmative, with respect to Mller, the question: “Did any
of the defendants m sappropriate proprietary information or nake an
inproper use of the trade secrets of J.D. Abrans, 1Inc.?”
M sappropriation was defined as the “wongful taking and use of
another’s property.” The jury answered in the negative whether
MIler had acted with “malice nean[ing] ill wll, spite, evil
nmotive, or flagrant disregard for the rights of others.” Based on
these answers, we nust decide whether the jury decided whether
MIller acted with the nmental state required to satisfy either 8§
523(a)(4) or 8§ 523(a)(6). We conclude that it nmade no such
deci si on.
11

Under 11 U.S.C. 8 523(a)(4), a debt “for fraud or defalcation
while acting in a fiduciary capacity, enbezzl enent, or |arceny” may
not be discharged in bankruptcy. In construing this section, this
court has stated that this discharge exception “was intended to
reach those debts incurred through abuses of fiduciary positions
and t hrough active m sconduct whereby a debtor has deprived others
of their property by crimnal acts; both classes of conduct involve

debts arising fromthe debtor’s acquisition or use of property that



is not the debtor’s.” In re Boyle, 819 F.2d 583, 588 (5th Gr.

1987) .

The jury found that M|l er had not breached any fiduciary duty
owed Abranms. Wiile the definition of “fiduciary” under 8§ 523(a)(4)
is controlled by federal common |aw rather than Texas law, it is
clear that the federal common | aw definition is even narrower than
the Texas definition. As this court noted recently, “[T]he concept
of fiduciary under 8§ 523(a)(4) is narrower than it is under the
general common | aw. Under 8§ 523(a)(4), ‘fiduciary’ is limted to

”

i nstances involving express or technical trusts.” Texas Lottery

Commin v. Tran, No. 97-20383, 1998 W 480152, at *2 (5th Cir.

1998). The instruction givento the jury in the state case here was
far broader, noting that “inplicit inthis duty is that an officer
or director may not serve his own personal interest at the expense
of the corporation and its stockholders.” Because the federal
standard will never identify a “fiduciary” where Texas |aw would
not, the state court judgnent is issue preclusive with respect to
whet her there was “fraud or defalcation while acting in a fiduciary
capacity.”

The 8§ 523(a)(4) exception to discharge, however, may stil
apply here if Mller’s actions constitute “enbezzlenent” or
“larceny.” Since MIller <canme into possession of Abrans’s
proprietary informati on and trade secrets |awfully, enbezzl enent,
rather than larceny, is the 8§ 523(a)(4) termwhich applies. See

Geat Am Ins. Co. (In re Gaziano), 35 B.R 589, 594 (E.D.NY.
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1983). Enbezzlenent is defined for purposes of 8§ 523(a)(4) as the
““fraudul ent appropriation of property by a person to whom such
property has been entrusted, or into whose hands it has lawfully

cone.’” G evhound Lines Inc. v. Thurston (In re Thurston), 18 B.R

545, 550 (MD. Ga. 1982) (quoting 3 Collier on Bankruptcy ¥
523.14(3), 523-106 (15th ed. 1981)).

The di scharge exceptions are to be narrowmy construed in favor
of the debtor since the aimof the Bankruptcy Code is to give the
debtor a fresh start. See Tran, 1998 W. 480152, at *2. To neet
the definition of “enbezzlenent,” there nust be proof of the

debtor’s fraudulent intent in taking the property. See Brady v.

MAl lister (In re Brady), 101 F.3d 1165, 1173 (6th Cr. 1996) (“A

creditor proves enbezzlenent by showing that he entrusted his
property to the debtor, the debtor appropriated the property for a
use other than that for which it was entrusted, and the

circunstances indicate fraud.”); In re Sokol, 170 B.R 556, 560

(Bankr. S.D.N. Y. 1994); cf. Coburn Co. v. N cholas, 956 F.2d 110,

111 (5th Gr. 1992) (requiring an intent to defraud for a
determ nation of whether there has been a breach of a fiduciary
rel ati onship under 8§ 523(a)(4)).

The jury’'s finding that MIller acted wongfully in
m sappropriating or msusing Abrans’s proprietary information does
not include a finding of fraudulent intent. One can wongfully
appropriate a trade secret while acting under an erroneous belief
of entitlenent. The question to the jury did not decide intent. Nor
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did the judgnent entered on the verdict since intent was not
essential to the judgenent. Wthout such a finding by the state
courts, there is no preclusion.
|V
Under the Bankruptcy Code, a debtor nmay not be di scharged from

any debt “for willful and malicious injury by the debtor to anot her

entity or to the property of another entity.” 11 U S.C 8§
523(a)(6). Although we will ultimtely conclude that under recent
Suprene Court precedent, “wllful and malicious injury” is a

unitary concept entailing a single two-pronged test, courts have
previously analyzed “wllful” and “malicious” separately. W thus
consider themhere in turn
A
The Suprene Court recently answered the “pivotal question” of
whet her 8 523(a)(6) covers “acts, done intentionally, that cause
injury . . . or only acts done with the actual intent to cause

injury.” Kawaauhau v. Geiger, 118 S. . 974, 977 (1998). The

Court’s conclusion was that “[t]he word ‘wllful’ in (a)(6)
nmodifies the word ‘injury,’” indicating that nondischargeability
takes a deliberate or intentional injury, not nerely a deliberate
or intentional act that leads to injury.” 1d. This conclusion was
simlar to one that the Fifth Crcuit had reached in analyzing 8§

523(a)(6). In Corley v. Delaney (In re Delaney), 97 F.3d 800 (5th

Cr. 1996), this court reaffirnmed its earlier holding that “for
willfulness and malice to prevent discharge under § 523(a)(6), the
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debt or nust have intended the actual injury that resulted’” and not
just perforned an intentional act that resulted in injury. |d. at
802.

Before we can determ ne whether the findings of the jury in
the state court conclusively determ ne whether MIler inflicted a
“wllful . . . injury,” we nust grasp the Suprenme Court’s
i nsi stence on “actual intent to cause injury.” The Suprene Court’s
di sposition in Kawaauhau certainly elimnates the possibility that

“wWwllful” enconpasses negligence or recklessness. See Kawaauhau,

118 S. . at 978 (“We hold that debts arising fromrecklessly or
negligently inflicted injuries do not fall within the conpass of §
523(a)(6).").

At | east three remaining readings are possible. The standard
m ght be net by any tort generally classified as an intentiona
tort, by any tort substantially certaintoresult ininjury, or any
tort notivated by a desire to inflict injury. W hold that the
| abel “intentional tort” is too elusive to sort intentional acts
that lead to injury from acts intended to cause injury. Rather,
ei ther objective substantial certainty or subjective notive neets
the Supreme Court’s definition of “willful . . . injury” in §
523(a)(6).

If “actual intent to cause injury” and intentional torts were
parallel ternms, issue preclusion with respect to w !l ful ness would
apply in favor of Abranms. This is because m sappropriation of

proprietary informati on and m suse of trade secrets are generally
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considered to be intentional torts. See, e.q., Mcro Data Base

Sys., Inc. v. Drarma Sys., Inc., Nos. 97-2989 & 97-3138, 1998 W

272761, at *4 (7th Gr. 1998) (Posner, C. J.) (“The m sappropriation

of a trade secret is an intentional tort.”); Restatenent (Third)

Unfair Conpetition 8 40(b) (defining the scienter requirenent for

m suse of trade secrets); see also Hyde Corp. v. Huffines, 314
S.wW2d 763, 769 (Tex. 1958) (relying on a simlar predecessor
Restatenent definition in defining msuse of trade secrets);

Anerican Derringer Corp. v. Bond, 924 S.wW2d 773, 777 (Tex. O

App. --Waco 1996, no wit) (follow ng Hyde).

The category of intentional torts, however, is broader. The
Suprene Court did specifically refer to intentional torts, noting
that “the (a)(6) forrmulation triggers in the lawer’s mnd the
category ‘intentional torts,’ as distinguished from negligent or

reckless torts.” Kawaauhau, 118 S. C. at 977. This acknow edgnent
of a logical association, however, avoids equating 8 523(a)(6)
torts and intentional torts, and with good reason.

Merely because a tort is classified as intentional does not
mean that any injury caused by the tortfeasor is wllful. This case
illustrates the distinction, since m sappropriation of proprietary
informati on and m suse of trade secrets are wongful regardl ess of

whether injury is substantially certain to occur. See, e.q.,

Restatenent (Third) Unfair Conpetition 8 40(b) cnt. ¢ (“[Alny

exploitation of the trade secret that is likely toresult ininjury

to the trade secret owner or enrichnent to the defendant is a ‘use
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under this section.”). Msuse of trade secrets is not precisely
like stealing funds froma till, because the tortfeasor’s gain is
not inevitably a loss to the | egal owner of the secret.

Most often, an intentional tort requires either objective
substantial certainty of harm or subjective notive to do harm
| ndeed, the presence of one of these factors is both necessary and
sufficient for a tort to be classified as an “intentional tort”
under the traditional nmodern definition. See Kenneth J. Vandevel de,

A H story of Prima Facie Tort: The Oriqgins of a General Theory of

Intentional Tort, 19 Hofstra L. Rev. 447, 447 (1990) (descri bing

“intentional torts” as those where “the defendant acted with the
intent to injure the plaintiff or with substantial certainty that
his action would injure the plaintiff”).

Thus, rather than allow the general classification of a tort
to be a talisman, we hearken back to this original definition of
“intentional tort” to determ ne whether injury is “willful” for §
523(a)(6) purposes. This test is fully consistent wth our
precedent. Del aney, which remains good |aw because the Suprene
Court in no way contradicted it, equated i ntending actual injury to
a situation in which “the debtor intentionally took action that
necessarily caused, or was substantially certain to cause, the
injury.” Delaney, 97 F.3d at 802. Although Del aney did not address

whet her a subjective notive to injure would alternatively be

sufficient to trigger 8 523(a)(6), it would seem peculiar to deem
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an action causing injury not “willful” when the tortfeasor’s action
was in fact notivated by a desire to cause injury.

Applying this test, we find that willful injury was not
decided in the state court suit. If the subjective standard al one
were the standard, issue preclusion would give Mller victory
because the jury found that he did not act with “malice,” defined

by the court to include “evil notive.” MIller’s conduct, however,
could still be “wllful” under the objective standard, if his acts
were substantially certaintoresult ininjury to Abrans. The state
court jury determned only that injury was proxi mately caused by
MIller’s acts, a less demanding standard than “substanti al
certainty.”

B

MIler’s claim of preclusion mght still seemto be vital,

because § 523(a)(6) requires “wllful and malicious injury”

(enphasis added). If MIler could establish that the state court
deci ded that his acts were not “malicious,” 8 523(a)(6) woul d not
bar di schargeability. At first glance, MIler m ght appear to neet
this burden, since the jury found no act of malice by MIller in
determ ning whether to assess punitive damages. Unfortunately for
MIler, however, the neaning of “malicious” in 8§ 523(a)(6) is
controlled by federal |law rather than state law. To determ ne
whet her the definitions are sufficiently simlar that the trial of

one is atrial of the other requires that we define “malicious.”
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The | aw outside the Fifth Grcuit concerning the nmeaning of

“malicious” in 8 523(a)(6) has |ong been confused. See generally

Firstmark Fin. Corp. v. Aldrich (Inre Aldrich), 37 B.R 860, 862-

64 (Bankr. N.D. Chio); Charles Jordan Tabb, The Scope of the Fresh

Start in Bankr upt cy: Col | at eral Conver si ons and t he

Di schargeability Debate, 59 Geo. Wash. L. Rev. 56, 61-89 (1990);

Karen N. Fi scher, Comrent, The Exception to Discharge for WIIful

and Malicious Injury: The Proper Standard for Malice, 7 Bankr. Dev.

J. 245, 248-59 (1990).
Courts have divided roughly into two canps, sone requiring

“special malice,” which requires a show ng of a notive to harm and

others requiring nerely “inplied malice.” Conpare, e.q., Anerican

Savings & Loan Ass’n v. Weber (In re Weber), 99 B.R 1001, 1014-15

(Bankr. D. Utah 1989) (requiring special malice), and Gand Pi ano

& Furniture Co. v. Hodges (In re Hodges), 4 B.R 513, 516 (Bankr.

WD. Va. 1980) (sane), with United Bank v. Nelson, 35 B.R 766, 774

(N.D. II'l. 1983) (requiring “inplied malice”), and United Va. Bank

v. Fussell (In re Fussell), 15 B.R 1016, 1022 (WD. Va. 1981)

(sane). The difference in opinion has been whether § 523(a)(6)
repudi ated an inplied nalice test previously established in Tinker
v. Colwell, 193 U. S. 473 (1904).

The Fifth Crcuit so far has taken a clear path, albeit

w t hout analysis of the confused jurisprudence. Vickers v. Hone

I ndem Co., 546 F.2d 1149 (5th Gr. 1977), defined “malicious” as

W t hout just cause or excuse.’” |d. at 1150 (quoting 1A Collier,
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Bankruptcy § 17.17, at 1650.4 to 1650.6 (1976)); see also Corley v.

Delaney (In re Delaney), 97 F.3d 800, 802 n.6 (5th GCr. 1996);

Seven Elves, Inc. v. Eskenazi, 704 F.2d 241, 245 (5th Gr. 1983);

Petty v. Dardar (In re Dardar), 620 F.2d 39, 40 (5th Gr. 1980).

This test is thus a species of “inplied malice,” because no
bad notive on the part of the debtor is required. See, e.d.,

Black’s Law Dictionary 958 (6th ed. 1990) (defining “inplied

mal i ce” for general purposes as "[malice inferred by Iegal
reasoning and necessary deduction from the res gestae or the

conduct of the party."). Oher courts, however, have defined

“Iinplied malice” differently. See, e.q., Inre Nance, 556 F. 2d 602,
611 (1st Cr. 1977) (“There need be no show ng of ‘special nalice’
toward the injured party, only that the act is done deliberately
and intentionally, in know ng di sregard of the rights of another.”)
(internal quotation marks omtted). This definition nmakes the
“Iinplied malice” inquiry quite close to that of the Kawaauhau
standard for “willful . . . injury.”

Odinarily, of course, this court would be bound to its
precedent, and thus would retain the “just cause or excuse”’
definition. The Suprene Court’s decision in Kawaauhau, however, has
displaced it. The origin of the “just cause or excuse” standard is
Tinker, 193 U S. at 487, but the Kawaauhau Court, after
specifically quoting the “just cause or excuse” and ot her | anguage,
criticized that opinion as failing to produce a cl ear standard. See
118 S. . at 978 (“The exposition in the Tinker opinion is |ess
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than crystalline.”). Mre inportantly, the Kawaauhau Court
explicitly confined the holding of Tinker to the collateral
proposition that crimnal conversationis an intentional tort. See
id.

Thus, the roots of the “just cause or excuse” standard that
this court has adopted have now been cut off. The nobst obvious
candidates are the “special malice” and the “inplied malice”
standards on which nost courts have focused. The “special nmalice”
standard has been criticized for “appear[ing] to abolish section
523(a) (6) of t he Code as a meani ngf ul gr ound of

nondi schargeability.” CGtizens Bank & Trust Co. v. lLewis (In re

Lews), 17 B.R 46, 48 (Bankr. WD. Ark. 1981). Wiile a specia
mal i ce standard m ght still have bite for judgnents involving torts
li ke battery, it woul d make nondi schargeability unnecessarily rare,
as judgnents for torts substantially certain or certain to result
in injury wuld be discharged when a tortfeasor was nerely
indifferent to the injury and not acting with the end goal of
causing that injury.

The inplied malice standard is thus preferable. This still
| eaves the question of which variant of the inplied nalice
definition is appropriate. “Wthout just cause or excuse” m ght
serve as a useful general definition of inplied nmalice, and it
m ght have been an appropriate definition when it appeared that
“Wllful . . . inury” mght include negligent acts or acts based
on m stakes of fact. This is because when a tort does not involve
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intentional injury to another, then it mght in sonme circunstances

be justified or excused. See, e.qg., Davis v. Aetna Acceptance Co.,

293 U S, 328, 332 (1934) (“There may be an honest, but m staken
bel i ef engendered by a course of dealing, that powers have been
enl arged or incapacities renoved. In these and |i ke cases, what is
done is a tort, but not a willful and malicious one.”).

The  *just cause or excuse” approach is peculiarly
i nappropriate, however, given the Suprene Court’s definition of
“Wllful . . . inury” in Kawaauhau. Were injury is intentional,
as it now nust be under Kawaauhau, it cannot be justified or
excused. Elimnating the “just cause or excuse” exception woul d not
ensnare those who have acted under “an honest, but m staken
belief.” Such an individual cannot be said to have intentionally
caused injury, since legally cognizable injury would not neet the
test of “not substantially certain to result,” in the absence of
the fact about which there has been m st ake.

Thus, we adopt the alternative definition of “inplied nmalice.”
Because this standard is synonynous to the Kawaauhau standard for
“Wllful injury,” “acts done with the actual intent to cause
injury,” id. at 975, we hold that this is the test for “wllful and
mal i cious injury” under 8§ 523(a)(6). Thus, we hold that an injury
is “wllful and malicious” where there is either an objective
substantial certainty of harmor a subjective notive to cause harm

Kawaauhau does not forecl ose, even encourages, this approach.
That case never nakes explicit whether it is analyzing solely the
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“Wllful” prong or the “willful and malicious” standard as a unit.
Aggregating “w llful and malicious” into a unitary concept m ght be

i nappropriate if the word they nodified were “act,” but treatnent
of the phrase as a collective concept is sensible given the Suprene
Court’ s enphasis on the fact that the word they nodify is “injury.”

It is worth noting that this interpretation of 8 523(a)(6)
cones quite close to that recomended by commentators who, pre-
Kawaauhau, have consi dered the definition of “malicious.” See Tabb,
supra, at 104 (propoundi ng a “know ng vi ol ation” test, wherein the
debt or nust have been aware that its act violated the I egal rights
of the creditor); Fischer, supra, at 258-59 (“The critical inquiry
under this standard is whether the debtor knew, or should have
known, that his actions would cause harmto the creditor.”).

Applying this analysis to the instant case i s strai ghtforward.
The word “malicious” does not change the conclusion. Thus, on the
8§ 523(a)(6) claim we find that issue preclusion does not apply in
favor of either party. |If Mller’s actions were at |east
substantially certainto result ininjury to Abrans, then the debt
i s nondi schargeable under § 523(a)(6). OQherwise, neither the
objective nor the subjective standard is net, and the debt is
di schar geabl e.

\%

Since the jury' s findings in the state court did not speak to
whether MIller acted with fraudulent intent or the objective
probability of injury fromMIller’'s tortious acts, the parties are
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freetotry this issue for the first tinme. Accordingly, we REVERSE
the district court’s judgnment and REMAND f or proceedi ngs consi st ent
with this opinion, including entry of summary judgnent on the facts

i f appropriate.
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